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PREFACE. 


In  presenting  to  the  profession  the  first  volume  of 
the  Reports,  which  the  editor  is  pledged  to  contbue, 
he  feels  how  much  he  will  stand  in  need  of  its  indul- 
gence for  the  imperfections  which  may  be  discover- 
ed in  a  woric,  at  once  so  important  and  difficult  It 
is  not,  however,  with  the  view  of  deprecating  the 
justice  of  criticism,  that  he  offers  a  few  remarks  upon 
the  nature  of  the  undertaking,  and  the  manner  in 
which  it  has  been  executed. 

Of  the  arguments  of  counsel  nothing  more  has  been 
attempted  than  .to  give  a  faithful  outlme ;  to  do  jus- 
tice to  the  learning  and  eloquence  of  the  bar  would 
not  be  possible,  within  anj  reasonable  limits :  the  re- 
porter, therefore,  trusts  that  bis  professional  brethren 
will  regard  with  candour  the  imperfections  they  maj 
perceive,  whilst  the  public  will  attribute  them  to  the 
cause  mentioned.  It  is  possible  that  some  important 
illustrations  may  have  been  omitted;  but  it  is  believ- 
ed that  the  pobta  and  authorities  have  been  faithful- 
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Ij  recorded,  where  the  cases  either  admitted  of,  or 
required,  it 

The  same  discretion  has  been  exercised  in  onut* 
ting  to  report  cases  turning  on  mere  questions  of  fact, 
and  from  which  no  important  principle,  or  general 
nde,  could  be  extracted.  Of  these  an  unusual  num- 
ber has  recently  occurred  on  the  admiralty  side  of 
the  court,  attended  with  an  infinite  variety  of  circum- 
stances, but  inapplicable,  as  precedents,  to  future 
cases. 

Some  notes  have  been  added,  in  order  to  illustrate 
the  decisions  by  analogous  authorities;  and  whilst 
gleaning  in  the  rich  field  of  prize  jurisprudence,  aA 
forded  by  the  late  war,  it  was  thought  expedient  to 
subjoin  a  more  ample  view  of  the  practice  in  prize 
causes  than  has  yet  been .  presented  to  the  public^ 
which  may  possibly  serve  as  a  check  to  those  irrei- 
guliarities  that  had  crept  in,  from  the  want  of  expe-' 
rience,  in  this  branch  of  the  administratioq  of  justice. 
Its  doctrmes  have  been  developed  by  the  court  in  a 
masterly  manner;  and  we  may  contemplate  with 
pride  and  satisfaction  the  structure  which  has  been 
built  up.  in  so.  short  a  time,  and  under  circumstances 
so  unpropitious  to  the  development  of  the  true  prin- 
ciples of  public  law.  On  this  occasion  we  are  compel- 
led to  lament  the  loss  of  an  illustrious  civilian,  whose! 
labours  so  eminently  contnbuted  to  facilitate  those 
of  the  court,  and  who  has  been  removed,  by  the  in>- 
exorable  hand  of  death,  from  this  scene  of  active  con- 
tention, and  generous  epiulatibn.*    With  how  much 

*  Mr.  Dexter,  trlio  died  daring:  the  vacatioD. 
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dignity  and  usefulness  he  adorned  the  bar^  and  with 
what  powers  of  analysis  he  unfolded  the  most  intri- 
cate questions  c{  jurisprudence,  the  records  of  this 
tribunal  will  attest  Less  attentive  to  the  graces  of 
elocutionf  and  the  technical  forms  of  law^than  to  the 
principles  of  equity,  his  mind  waa  enlarged  by  a  plu- 
losophical  view  of  universal  jurisprudence,  and  to 
him  may  be  applied  what  Cicero  says  'of  his  cotem- 
porary  Sulpicius,  Videtur  in  secunda  arte  primus  esse 
mabiisHj  quam  in  prima  secUndus^  id  quod  est  ad^ptus^ 
in  jure  civili  esse  princq^s.  JVeque  iOe  magis  Juris 
consuUus^  quamjustiiioijmt:  ita.ea  quce proficisebantur 
a  hgibus  et  a  jure  civili  semper  ad  faciUtatem  equitor 
temque.referebat.  But  it  is  higher  praise,  and  equally 
well  merited,  that  in  him  the  character  of  the  advo- 
cate seemed  to  boiTOw  a  new  lustre  from  that  of  the 
philosopher  and  the  patriot;  that  like  the  illustrious 
Roman  referred  to,  ^*  in  his  political  conduct  he  wa^ 
always  the  friend  of  peace  and  liberty;  moderating 
the  violence  of  opposite  parties,  and  discouraging 
every  step  towards  civil  disscntions. 

Should  the  annotations  contained  in  this  volume  be 
favourably  received  by  the  public,  the  editor  will 
hereafter  continue  tliis  branch  of  his  labour. with  a 
less  timid  hand,  and,  m  the  words  of  Lord  Bacon, 
make  it  his  aim,  ^  to  collect  the  rulc9  and  grounds 
-dispersed  throughout  the  body  of  the  same  laws,  in 
order  to  see  more  profoundly  into  the  reaf^n  of  sugii 
judgments  and  ruled  cases,  and  thereby  to  make 
more  use  of  them  for  the  dcciuon  of  other  cases 
more  doubtful ;  so  tliat  the  uncertainty  of  law,  which 
is. the  principal  and  most  just  challenge  tliat  is  made 
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to  the  laws  cflf  our  nation  at  this  ttme,  will,  by  thb 
new  strength  laid  to  the  foundation,  be  somewhat 
the, more  settled  and  corrected.^  Such  a  commen- 
tary seems,  bdeed,  indispensable  to  th€  utility  of  re- 
ports of  the  proceedings  in  courts  of  justice.  For,  as 
Sir  William  Jones  has  observed,  ^  if  law  bt  a  science^ 
and  really  deserve  so  sublime  a  name,  it  must  be 
founded  on  principle,  and  claim  an  exalted  cank  in 
the  empire  oi  reason^ 
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JUDGES 


SUPREME  COURT  OF  THE  UNITED  STATESi 

pomiiro  THE  Tin  or  tsksc  reports,  with  tBB 

DITKS  or  THKIR  COMMISBIOilf. 


The  Hon.  John  Marshall,  Chief  Justice— Janua« 
17  Slst,  1801. 

The  Hon.  BustaROD,  Washington,  Associate  Jus- 
tice—December  20th,  179« 

The  Hon.  William  Johnson,  Associate  Justice- 
March,  1804. 

The  Hon.  Brockholst  Livingston,  Associate  Jus- 
tice— ^November  20th,  1806. 

The  Hon.  Thomas  Todd,  Associate  Justice— 
1807. 

The  Hon.  Gabriel  Duvall,  Associate  Justice — 
November  18th,  1811. 

The  Hon.  Joseph  Stort,  Associate  Justice— No- 
vember 18th,  1811. 

Richhrd  Rush,  Esq.  Attomej  General— appointed 
February  10th,  1814. 


RULES  AND  ORDERS 

or  THB 

SUPREUE  COURT  OP  THE  UNITED  STATES. 


I 

Fehf^nry  Tthn^ .  I79C. 

OrdiQiea,  That  the  clerk  of  (his  court  do  reside  aisd  keep  hb 
office  at  the  seat  of  th<6  natioiud  goTemment/and  that  be  do  not 
practice,  either  as  an  attorney  or  a  counsellor,  in  this  court,  while 
he  shall  continue  to,  be  clerk  of  the  same^ 

n. 

February  T^enht  1790. 

Obderkd,  That  (until  farther  order)  it'  be  requisite  to  the  ad« 
mission  of  attorneys,  or  counsellors,  to  practice  in  this  court* 
that  they  shall  have  been  such  for  three  years  past  in  the  su- 
preme courts  of  the  state  to  which  they  respectively  belong, 
and  that  their  private  and  professional  characters  Shall  appear 
to  be  fair. 

III. 

Ftbrwiry  Term^  1790. 

Ordered,  That  counsellors  shall  not  practice  as*attofneys,  nor 
attorneys  as  counsellors,  in  this  court. 

IV. 

Fthrwt/ry  T<ms,  1790. 

Ordbrvd,  lliat  they  shall  respectively  take  .the  folWing 
oatbi  vix.    I,  do  solemnly  swear,  thikt  I  will  demeaa 
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mjflelf  (as  an  attornej  or  counsellor  of  the  court)  uprightif,  and 
according  to  law,  and  that  I  will  support  the  constitution  of  the 
United  SUtes. 

V. 

February  Term,  1790. 

OftDKRBD,  That  (unless  and  until  it  shall  be  otherwise  provided 
bjr  law)  all  process  in  this  court  shall  be  in  the  name  of  the  Pre» 
sident  of  the  United  States. 

^  VI. 

February  Term,  1791. 
OrdkrbDi  Thatjjbe  counsellors  and  attorneys;  admitted  to 
practice  in  this  court,  shall  take  either  an  oath,  or,  in  proper 
cases,  an  affirmation,  of  the  tenor  prescribed  by  the  rule  of  this 
court  on  this  subject,  mad^  February  term,  1790y  viz.  I 

do  solemnly  swear,  (or  affirm,  as  the  case  may  be,)  that  I 
Will  demean  myself,  as  attorney,  or  counsellor  ojf  this  court,  up- 
rightly, and  according  to  law,  and  that  I  will  support  the  consti- 
tution of  the  United  States. 

VIU 
August  Term,  1791. 

The  Chief  Justice,  in  answer  to  the  motion  of  the  attorney- 
general,  informs  him  and  the  bar,  that  this  court  consider  the 
practice  of  the  court  of  king's  bench,  and  of  chancery,  in  £ng* 
land,  atf  affording  outlines  for  the  practice  of  this  court ;  and  that 
tbey  will,  from  time  to  time,  make  such  alterations  therein  as 
circumstances  may  render  necessary. 

VIII. 

February  Term,  1796. 

Thk  Court  give  notice  te  the  gentlemen  of  the  bar,  that 

hereaAer  they  will  expect  to  be  fitmished  with  a  statement  of  the 

material  points  of  the  case,  from  the  counsel  on  each  side  of 

the  cause. 
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IX. 

FOruary  Tmn,  1796. 
Tbs  Covbt  declafed»  that  all  etidence  on  motiootf  for  a 
diflcbarge  upon  bail,  must  be  bjr  way  of  dep6sitioD,  and  not  vvoa 


X. 

AMgmi  Term,  1796. 
ORDEftBDy  That  proceat  ofsubposna,  itsuing  out  of  this  court 
in  any  suit  in  equity*  iball  be  served  on  the  defendant  sixty 
daji  before  the  fetuni  day  of  the  said  process ;  and  farther,  that 
if  the  defendant,  on  such  service  of  the  subpoena,  should  not  ap- 
pear at  the  return  day  cohtaiped  therein,  the  complaiuant  shall 
be  at  liberty  to  proceed  €x  parU. 

XI. 

Fthruary  Termy  1797. 

It  is  obdkreo  by  The  Court,  that  the  clerk  of  the  court  to 
which  any  writ  of  error  shall  be  directed,  may  make  return ^of 
the  same  by  transmitting  a  true  copy  of  the  record,  and  of  all 
proceedings  in  4he  cause,  under  his  hand  and  the  seal  of  the 
court. 

Xll. 

Augvit  Termy  1797. 
It  is  oft»EnBD  by  The  Court,  that  no  record  of  the  court  be 
suffered  by  the  clerk  to  be  taken  out  of  bis  office  but  by  the 
consent  of  the  court;  otherwise  to  be  responsible  lor  it 

XIII. 
jStfgvff  Term,  1800. 
In  the  case  of  CourMt  v.  Stead's  ExectUorij 
Oedereo,  That  the  plaintiff  in  error  be  at  liberty  to  show,  to 
the  satisfaction  of  this  court,  that  the  jnntter  in  dispute  exceeds 
the  sum  or  valu^  of  2,000  dollars,  exclusive  of  costs ;  this  to  be 
made  appear  by  affidavit,  and  days  notice  to  the  opposite 

party,  or  their  counsel,  in  Georgia,    Rule  as  to  affidavits  to  be 
mutual. 
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XIV: 
AugwiTerm^  1801.* 
OftDCtiSD*  That  ooumellora  may  be  admitted  as  attoroejrs  i» 
Ihis  c<Niit>  on  taking  the  osual  oatb 

AugwtTerm^  1801. 
XV. 

It  is  b&BBRRDi  That  in  every  caose  when  the  defendant  in 
error  fails  to  appear,  the  plaintiff  may  proceed  exparU. 

XVI. 

February  Term,  1803. 

It  is  ordered^  That  where  the  writ  of  error  issues  within  30 

days  before  the  meeting  of  the  court,  the  defendant  is  at  liberty 

to  enter  his  appearance,  and  proceed  tb  trial;  otherwise  the 

eause  mii'st  be  continued* 

XVII. 
February  Term^  1803. 
In  all  cases  where  a  writ  of  ertor  shall  delay  the  proceedings 
on  the  judgment  of  the  .circuit  court,  and  shall  appear  to  have 
been  sued  out  merely  for  delay,  damages  shall  be  awarded  at 
the  rate  of  ten  per  centum  per  annum,  on  the  amount  of  the 
judgment. 

XVIII. 

February  Term^  1803. 

In  such  •cases  where  there  exists  a  real  controversy,  the  dama« 
f;es  shall  be  only  at  the  rate  of  six  per  centum  per  annum.  In 
both  cases  the  interest  is  to  be  computed  as  part  of  the  damages. 

XIX. 

February  Term,  1806. 

All  causes,  the  records  of  which  shall  be  delivered  to  the  clerk 
on  or  before  the  sixth  day  of  the  term,  shall  be  considered  as  for 
trial  in  the  course  of  that  term.    Wbc^  the  record  shall  be  de- 
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lirered  alter  the  lizth  daj  of  the  term,  either  party  will  be  enti- 
tled to  a  coDtinuance* 

In  all  cases  where  a  writ  of  error  shall  be  a  supenedeoi  to  a 
judgment,  rendered  in  anj  court  of  the  United  States,  (except . 
that  for  the  District  of  Columbia,)  at  least  tbirtj  days  previous  to 
the  commencement  of  any  term  of  this  court,  it  shall  be  the  duty 
of  the  plaintiff  in  error  to  lodge  a  copy  of  the  record  with  the 
clerk  of  this  court,  within  the  first  six  days  of  the  term,  and  if  he 
shall  fail  so  to  do,  the  defendant  in  error  shall  be  permitted,  af- 
terwards, to  lodge  a  copy  of  the  record  with  the  clerk,  and  the 
cause  shall  stand  for  trial  in  like  manner  as  if  the  record  had  come 
up  within  the  first  six  days ;  or  he  may,  on  producing  a  certificate 
from  the  clerk,  stating  the  cause,  and  that  a  w^it  of  error  h^s 
been  sued  out>  which  operates  as  a  superBedeoi  to  the  judgment, 
have  the  said  writ  of  error  docketed  and  dismissed.  This  rule 
shall  apply  to  all  judgments  rendered  by  the  court  for  the  4js- 
trict  of  Columbia,  at  any  time  prior  to  a  session  of  this  court. 

In  cases  not  put  to  issue  at  the  August  term,  it  shall  be  the  duty 
of  the  plaintiff  in  error,  if  errors  shall  not  have  been  assigned  in 
the  court  below,  to  assign  them  in  this  court,  at  the  commence- 
ment of  the  term,  or  so  soon  thereafter  as  the  record  shall  be 
filed  with  the  clerk,  and  the  cause  placed  on  the  docket ;  and  if 
he  shall  fail  to  do  so,  and  shall  also  fail  to  assign,  them  when 
the  cause  shall  be  called  for  trial,  the  writ  of  error  may  be  dis- 
missed at  his  cost  f  and  if  the  defendant  shall  refuse  to  plead  to 
issue,  and  the  cause  shall  be  called  for  trial,  the  court  may  pro- 
ceed to  hear  an  aigument  on  the  part  of  the  plaintiff,  and  to  give 
judgment  according  to  the  right  of  the  cause. 

XX. 

February  Ttrm^  ]€08» 
O&Denxp,  That  all  parties  in  this  court,  not  being  residents  of 
the  United  Staies,  shall  give  security  for  tho  costs  accruing  fn 
this  court,  to  be  entered  on  the  record. 
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XXI. 

February  Termy  1808. 
Gadeud,  That  upon  the  clerk  of  this  court  producing  satis- 
factory evidence  by  affidavity  or  the  acknowledgement  of  the 
parties,  or  their  sureties,  of  having  served  a  copy  of  the  bill  of 
costs,  due  by  them  respectively  in  this  coun,  on  such  parties  or 
*  their  sureties,  an  attachment  shall  issue  against  sucb  parties  o. 
sureties  respectively,  to  compel  payment  of  the  said  costs. 

XXII. 
February  Term^  1810. 
OiiDVRED,  That  upon  the  reversal  of  a  judgment  or  decree  of 
the  circuit  court,  the  party  in  whose  favour  the  reversal  is,  shall 
recover  his  costs  in  the  circuit  court. 

XXIII. 
February  Term^  181£. 
Ordered,  That  only  two  counsel  be  permitted  to  argue  tor 
each  party,  plaintiff  and  defendant,  in  a  cause. 

XXIV. 
February  Term^  1812. 
There  having  been  two  associate  justices  of  the  court  ap- 
pointed since  its  last  session ;  It  i$  Ordered,  That  the  following 
allotment  be  made  of  the  Chief  Justice,  and  of  the  associate 
justices  of  the  said  Supreme  Court  among  the  circuits,  agreeably 
to  the  act  of  congress  in  such  case  made  and  provided,  and  (hat 
sueh  allotment  be  entered  or  ordred,  viz. 

For  the  first  Circuit — The  Hon6urable  Joseph  Story.  For 
the  second  Circuit — The  Honourable  Brockholst  Livingston. 
For  the  third  Circuit — ^Tbe  Honourable  Busbrod  Washington. 
For  the  fourth  Circuit-^The  Honourable  Gabriel  Duvall.  For 
the  fifth  Circuit— The  Honourable  John  Marshall,  Ch.  J.  For 
the  sixth  Circuit — The  Honourable  William  Johnson.  For  the 
jMyenth  Circuit— The  Hvnourable  Thomas  Todd. 
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XXV. 

Fthruary  Term^  1816. 
It  18  ORBSEED  bjT  The  Court,  Tbat  in  all  cases  where  farther 
proof  is  ordered  bj  the  c  lurt,  the  depositions  which  shall  be 
taken,  shall  be  by  a  commisoion  to  be  issued  from  Ibis  court,  or 
from  any  circuit  court  of  the  United  States. 


REPORTS 
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(LOCAL  LAW.) 


J^Bgress  Sally  Henry,  by  William  Henry,  her  fa* 
ther  and  next/rtcnd,  v.  ^all. 

The  act  of  ftssemblj  df  Maryland,  pfohibitiD^  thb  hnporktion  nt 
slaves  ioto  that  state  for  mUe  or  to  reride^  does  not  extend  to  a  tempo- 
lary  residence,  nor  to  an  importation  by  a  hirer  or  person  other  tb;ia 
•the  master  or  owner  of  siioh  slave. 

ErroIi  on  judgmeiit,  rendered  b]r  the  circuit 
court  for  the  county  of  Washington,  in  th^  District 
of  Columbiiei,  against  the  plaintiff,  who  was  in  that 
court  d  petitioner  for  freedom. 

The  plaintiff  being  a  child,  and  the  slave  of  the 
defendant,  who  resided  in  Virginia,  was,  some  short 

Vol.  L  K 
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181G.  time  before  the  month  of  May,  J810,  put  to  live  with 
Mrs.  Raiikin,  then  residing  also  in  Virginia,  whos^ 
hasband  was  an  officer  in  the  marine  corps,  stationed 
in  the  city  of  Washington^  Mrs.  R.  was  to  keep 
the  girl  for  a  year,  and  was  to  give  her  victuals  and 
clotlies  for  her  services.  Some  time  in  May,  1810^ 
Mrs.  R  removed  to  Washington,  and  brought  the 
petitioner  with  her,  whether  with  or  without  the  per- 
mission of  Mn  Ball^  is  entirely  uncertain.  It  was 
probably,  though  not  certainly,  with  his  knowledge. 
In  October,  1810,  Mr.  Ball  married,  and  soon  after 
took  the  petitioner  into  his  possession^  and  carried 
her  home,  he  then  residing  in  Virginia.  Mrs.  R. 
gave  her  up,  being  of  opinion,  though  the  girl  had 
i-emained  with  her  only  seven  or  eight  months,  that 
she  was  bound  to  give  her  up  when  required  by  her 
master.  Mr.  B.  afterwards  I'emoved  himself  into  the 
city,  and  brought  the  petitioner  with  him.  ^  Upon 
this  testimony  thc.coupsel  for  the  petitioner  prayed 
the  court  below  to  instruct  the  jury,  that  if  tlicy  be^ 
lieved,  from  the  evidence,  that  the  defendant  knew 
of  the  intended  importation  of  the  petitioner  by  Mrs. 
R.,  and  did  not  object  to  it,  then,  such  importation 
entitled  the  petitioner  to  her  freedom;  and,  further, 
that  it  was  competent  to  the  jury  to  infer,  from  his 
knowing  of  the  importation,  and  not  objecting  to  it, 
tliat  such  importation  was  made  with  his  consent. 
This  instruction  tlie  court  refused. to  give;  but  did 
instruct  the  juiy  that  if  they  should  be  of  opinion 
that  Mrs.  R.  was,  at  the  time  she  brought  the  peti- 
tioner into  the  city  of  Washington,  a  citizen  of  the 
United  States  coming  into  the  city  of  Washin<rtori 
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with  ^bcnafide  intention  of  settling  therein,  then  her  isKf. 
importatioDof  said  slave  was  lawful,  and  did  nol  en- 
title the  petitioner  to  her  Ireedom,  whether  the  said 
importation  wf^re  or  were  not  made. with  the  con- 
tent of  the  defeiidaht  An  exception  was  taken 
to  this  opinipn,  and  the  jury  having  found  a  verdict 
for  the  defendant,  on  which  judgment  was  rendered 
by  the  court,  the  cause  was  brought  into  this  court 
by  writof^rrop. 

jKey,  for  the  plaintiff  in  error,  and  petitioner,  cited 
the  act  of  the  assembly  of  Maryland,  of  1796,  c.  67 
s.  1,  2.,  contending,  that  its  true  cpnstruction  applied 
pnly  to  bona  fide  owners,  and  pot  to  bailees  or 
hirers. 

Lotr,  contra,  stated,  that  the  domlicil  of  the  owner 
had  been  in  Virginia,  and  that  she  was  a  bona  fide 
emigrant  from  that  state.  Being  a  hirer  of  the  slave, 
lihe  was  pro  hac  vice  owner/  The  act  of  assembly 
must  be  construed  to  refer  to  both  species  of  pro- 
perty, qualified  and  absolute.  He  referred  to  the 
6th  section  of  the  act  to  show  that  a  property  may 
l}e,  in  slaves,  limited  in  point  of  time. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  Fel>.  lOtb 
court, and  after  stating  the  facts,  proceeded  as  follows: 

This  cause  depends  on  an  act  of  the  state  of 
IVIarylaiid,  ^hich  is  in  force,  in  the  comity  of 
Washington.     The  first  section  of  that  statute  enacts* 

t  2  Black,  Com,  2^1.,  and  the  civil  Jaw  writers  tliere  citeU. 
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^^  ihat  it  shall  not  be  lawful  to  bring  into  this  state  any 
negro,  mulatto,  or  other  slave,  for  said,  or  to  reside 
jYithin  this  state ;  and  any  person  brought  into  this 
state  contrary  to  this  act,  if  a  slave  before,  shall,  there- 
upon,  immediately  gease  to  be  the  property  of  the  per^. 
son  or  person^  so  importing  or  bringing  such  slaves 
within  this  state«.and  shall  be  free.^'  The  2d  section 
containGf  a  proviso  in  favour  of  citizens  of  the  United 
States  coming  into  this  state  with  a  bona  fide  inten^ 
tion  of  settling  therein,  and  bringing  slaves  with 
theip.  The  4th  section  enacts,  that  ^nothing  in 
this  act  contained  shall  be  construed  or  taken  to  af- 
fect the  right  of  any  person  or  persons  travelling  or 
soJQL  "niiig  wifh  any  slave  or  slaves  within  this  state, 
such  dlave  or  slaves  not  being  sold  or  otherwise  dls« 
posed  of  in  this  state,  but  carried  by  the  owner  out 
pf  the  state,  or  attempted  to  be  carried/* 

Thi3  act  appears  t6  the  court  not  to  comprehend 
the  case- now  under  consideration*  The  expressions 
of  that  part  of  the  first  section  which  prohibits  the 
importation  of  slaves,  are  restricted  to  cases  of  im- 
portation *^  for  sale  or  to  reside  in  this  state.'*  The 
petitioner  was  obviously  not  imported  for  sale,  nor 
is  the  court  of  opinion  that  the  short  time  for  which 
«he  was  to  continue  with  Mrs.  Rankin  can  satisfy  the 
words,  **  to  reside  within  this  state.**  The  legislature 
must  have  intended  to  prohibit  a  general  residence^ 
pot  a  special  limited  residence,  where  die  slave  is  to 
remain  for  that  portion  of  the  year  for  which  she  wa$ 
hired  that  still  remained. 

If  on  this  point  tlie  first  section  of  the  act  could 
be  thuuirht  doubtful,  the  fourth  section  seems  to  re- 
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ipove  that  doubt    It  declares  that  *^  nothing  in  the      laie. 
act  contained  shall  be  construed  or  taken  to  affibct  ^"fy^^ 

Henrj 

the  lig^t  of  any  person  trayelling  or  sojourning  with        ▼• 
any  slaye  or  slaves  within  this  state,  such  slaye  or 
slaves  not  being  sold  or  otherwise  disposed  of  in  this 
state,  but  carried  by  the  owner  out  of  this  state,  or 
attempted  to  be  carried.'' 

This  section  sufficiently  explains  ihe  residence 
contemplated  by  the  legislature  in  the  first  section. 
The  terra  sojourning  means  something  more  thaq 
*^  travelling,'-  and  applies  to  a  temporary^  as  contra- 
distinguished from  ^pennanent,  residence.  The  pourt 
is  also  of  opinion^  that  the  act  contemplates  and 
punishes  an  ^nportatlon  or  bringing  into  the  state  by 
the  master  or  QWfier  of  the  slave.  This  conblruo* 
tion,  in.  addition  to  its  plain  justice,  is  supported  by 
the  words  of  the  first  section.  That  section  declares^ 
that  ^  a  person  brought  into  this  state  as  a  slaye  con-^ 
trary  tg  this  act,  if  a  slave  before,  shall,  thereupon, 
cease  to  be  the  property  of  the  person  or  persons  so 
importing  or  bringing  such  slave  within  this  state,  and 
shall  be  free."  It  is  apparent,  that  the  legislature  had 
in  view  the  case  of  a  slave  brought  by  the  owner, 
since  it.  is  the  property  of  the  person  importmg  the 
slave  which  is  forfeited. 

Upon  the  best  consideration  we  have  been  able 
to  ^ye  this  statute,  the  court  is  unanimously  of  opi« 
nion,  that  the  petitioner  acquired  no  right  to  freedom 
by  having  b^en  brought  into  the  county  of  Washing- 
ton by  Mrs.  Rankin  for  one  year's  service,  she  having 
been  in  the  course  of  the  year  carried  back  to  Vir^ 
ginia  by  her  master, 
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The  circuit  court  appears  to  have  considered  the 
case  as  coming,  within  the  proviso  of  the  2d  station. 
If  in  this  opinion  that  court  were  even  to  be  thought 
mistaken,  the  ^rror  does  not  injure  the  petitioner,  and 
is,  therefore,  no  cause  for  reversaL  The  court  is 
unanimously  of  opinion,  that  the  judgment  ought  to 
be  affirmed. 

Judgment  affirmed. 


(LOCAL  liAW.) 
A^'egro  John  Davis  et  oLy.  Wood. 

firidence  bj  hearsay  and  gpeperal  repntatioii  is  adminible  only  as  to 
pedigree,  but  not  to  establish  the  (iieedoin  of  the  petitioper*s  ances- 
tor,' and  thenoe  to  deduce  his  or  her  own. 

Verdicts'  are  evidence  between  parties  abd  priries  only ;  and  a  record 
proring  the  ancestor's  freedom  to  hare  been  established  in  a  suit 
aj^nst  another  party  by  whom  the  petitioner  was  sold  to  the  present 

•    defending,  is  inadmissible  efidence  toprore  the  petitioner's  frciiBdoai. 

This  case  was  similar  to  the  preceding,  in  which 
the  petitioners  excepted  to  the  opinion  of  the  court 
below :  1st  That  they  had  offered  to  prove,  by  com^ 
potent  witnesses,  th^t  tliej  -(the  witnesses)  had 
heard  old  persons,  now  dead,  declare,  that  a  cer« 
t^in  Mary  Davis,  now  dead,  was  a  white  woman^ 
bom  ,in  England,  and  such  was  the  general  report  in 
the  neighbourhood  where  she  lived ;  and  also  offer- 
ed the  same  kind  of  testimony  to  prove  that  Susan 
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Davis^  mother  of  the  petitioners^  was  lineally  descend-  1816. 
ed,  in  the  female  line,  from. the  said  Mary;  and  it  was  "^T^ 
admitted,  that  said  Susan  was,  at  the  time  of  petition-  r. 
iDg,.free,-and  acting,  in  all  nespects,  as  a  free  woman ; 
which  evidence,  by  hearsay  and  general  reputation) 
the  court  refused  to  admit,  except  so  far  as  it  was  ajp^ 
plicable  to  the  fact  of  the  petitioners'  pedigree.  23, 
That  they  having  proved,  that  the  petitioners  are 
the  children  of  Susan  Davis,  and  that  she  is  the  same 
persor  named  in  a  certain  record  in  a  cause  wherein 
Susan*  Davis,  and  her  daughter  Ary,  were  petitioners 
agsiihst  Caleb  Swan,  and  recovered  their  freedom^ 
the  plaintiffs  offered  to  read  said  record  in  evidence 
to  tlie  jury,  as  prima  facie  testimony  that  they  are 
descendants  in  the  female  line  from  a  free  woman, 
who  was  bom  free,  and  are  of  free  condition,  con^ 
nected  with  the  fact  that  the  defendant  in  this  cause 
sold  sai^  Susan  to  SWan,  tlie  defendant  ifik  said  re« 
cord,  which  the  court  refused  to  siiffer  the  petitioners 
to  read  to  the  jury  as  evidence  in  this  cause. 

Lee^  for  the  plainti£fs  ih  ^rror,  and  petitioners,  re<^ 
ferred  to  the  opinion  of  thb  court  (Duval,  J.^  dissent- 
ing) in  the  case  of  Mima  Queen  and  child  v.  HejAum^ 
February  Tenp^  1813,  as  to  the  admissibility  of  hear-* 
say  evidence^in  a  similar  case,  remarking  that,' unless 
the  court  was  disposed  to  review  its  decision,  it  must 
be  takeil  for  law,  and  he  could  not  deny  its  autho- 
rity* 

[DuVal,  J.  The  petitioners  in  that  case  were  dcr 
scended  from  a  yellow  woman,  a  native  of  South 


Dayis 
Wood 


CASES  IN  THE  SUPREME  COURT 

1816.     America.    In  this  case  ihey  are  descended  from  a 
white  woman.] 

Ltee  cited  the  oplnidii  of  the  Virginia  c6iirt  of  ap- 
peals, in  the  case  of  Pegram  y.  habd^*  ad  to  the  ad- 
missibilitj  of  the  record,  in  which  a  record  was  ad* 
mitted^ 

iTey,  torUfu^  contended,  that  i>5th  grounds  Were 
irreyocablj  closed  against  the  other  party.  The 
first  certainly f  and  the  second  equally  so;  as  the 
eviilence  could  not  be  admissible  as  prifMi  fojde  testi- 
mony merely,  but  if  admitted  must  be  conclusive* 
The  decisions  in  the  state  courts  of  Virginia  are  £lgainsf 
the  evidence  of  the  parentis  or  other  ancestor's  free-  • 
dom  being  conclusive  in  favour  of  a  child.  The  case 
tAPtfrramk  y.  Isabel  is  no  authority  hei*e,  for  it  was 
formerly  considered  arid  repudiated  by  this  court  in 
the  decision  alluded  to. 

Lue  and  Law  replied,  and  cited  2  Washington^ 
tl^*  64.,  and  Smffs  Law  of  Evidence^  13 

March  12th.  MARSHALL^  Ch.  J.,  delivered  the  opinion  of  th6 
court,  and  stated,  that,  as  tp  the  first  exception,  Ihef 
court  had  revised  its  opinion  in  the  case  of  MimAs 
Queen  and  child  v.  Hqpbum^  and  confirmed  \\i  As  to 
the  second  exception,  the  record  was  not  between 
the  same  parties.  The  rule  is,  that  Vtjrdicts  are  evi- 
donce  between  parties  and  privies.     The  court  does 

a  5  7r«i.  £f  Munf,  Rep,  193. 
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not  feel  inclined  to  enlarge  the  exceptions  to  thiB      \9i9. 
general  rule,  and,  therefor^,  the  judgment  of  the  ^^^[J^l^^^ 
court  below  is  affirmed. 


»*4( 


(INSTANCE  tOURT.) 

The  SamueL — ^PrcnCE  and  Beach,  ClaimaxOs. 

^mecutions  under  tbaNoD-Importation  Laws  are  caiuei  of  admirtdty- 
and  maritime  jnritdictioD,  and  the  proceeding  may  ]be  by  libel  in  the 
admiridty. 

Technical  nicety  is  nof  requii^d  in  sik^  proceedings ;  it ii  raificiant  if 
the  <^ence  be  described  in  the  words  of  the  law,  and  to  set  forth 
that,  if  the  allegation  be  tme,  the  ca9e  mnst  be  within  the  statute. 

That  the  deponmi  it  a  moiium  oti  ooard  a  gun-bikU  in  a  otrtaia'lkaf» 
boor,  laul  ^abU lobe  ordered  toaome  other pkue^  qnd  mUiob^  able 
te  attend  the  cour^  at  the  time  of  its  eitOng^  is  not  a  sufficient  reason 
for  taking  his  deposition  de  bene  efte,  under  the  judiciary  act  of  1789. 

Where  the  evidence  ift  so  contradictory  and  ainbiguoas  as  to  render  a 
daciaion  difficult,  the  cuurt  will  order  farther  proof  in  a  iVYenne  or 


ApfiEAXi.  from  the  Circuit  Court  for  the  Rhode 
Island  district  The  brig  Samuel  sailed  from  St. 
Bartholomews,  an  island  belongbg  to  his  majesty 
the  kin^  of  Sweden,  in  the  month  of  November, 
181 },  with  a  cargo  consisting  of  rum,  molassea;  and 
«om0  other  articl^s,^  and  arrived  in  Newport,  Rhode 
Island,  on  the  8fh  of  thfe  following  Decepuber,  where 
the  vessel  and  cargo  were  seized  and  libelled  in  the 
district  court  as  being  forfeited  to  ibe  Unitad  States, 
under  the  act  of  congress  prohibiting  the  iqiporta- 

Vm.,  I.  B 
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1816.      tion  of  articles  the  growth,  produce,  or  manufacturcf 


TiMSamad. 


of  Great  Britam  or  France,  their  colonies  or  depen- 
dencies. The  vessel  and  cargo  were  claimed  bj 
John  Pierce  and  George  Beach,  both  dtizens  of 
the  United  States.  The  district  court  condemned 
both  vessel  and  cargo*  The  circuit  court  condemned 
the  vessel  and  the  rum,  but  restored  the  residue  of 
the  cargo.  From  the  sentence  of'  the  circuit  court 
both  the  libellants  and  the  claimants  appealed  to  thi& 
courts 

Daggett^  for  the  claimants,  made  three  points : 

1st.  The  proceedings  ought  to  have  been  at  com- 
mon law,  and  not  in  the  admiralty. 

2d.-  The  information  is  insufficient 

3d.  The  testimonj  was  insufficient  to  warrant  a 
condemnation. 

1.  The  act  of  the  Isf  of  March,  1809,  on  which  this 
libel  is  founded,  directs,  that  the  penalties  and  for- 
feitures ^  shall  be  sued  for,  prosecuted.,  and  reco- 
vered, with  the  costs  of  suit,  bj  action  of  debt,  indict- 
ment, or  information.^'  The  cases  under  the  autho- 
rity of*  which  this  proceeding  was  brought  are  the 
Vengeance,*  the  Sally,*  and  the  Betsey  &  Charlotte/ 
But  th^  act  under  wluch  the  Vengeance  was  prose- 
cuted was  the  same  with  the  Collection  Law  of  the 
2d  of  Majfeh,  1799,  section  89,  which  prescribed  a 
proceeding  in  the  admiralty ;  the  Sally  was'  pi^o^e- 
cuted  under  the  Slave  Trade  Act  of  the  23d  of 
March,  1794,  which  indicates  no  paiticular  proceed- 
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ing;  whilst  the  Betsey  &  (Charlotte  was  prosecuted  1616. 
imder  the  act  of  Non-Intercourse  with  St  Domingo,  ^|J^^^[J^' 
of  the  28th  of  February,  1806,  wherein  no  method 
of  recoverilig  the  penalties  was  specified.  Supposing 
this  to  be  a  civil  caus6  of  admiralty  and  maritime  ju^^ 
risdiction,  and  that  the  district  court  lias  jurisdiction 
of  it  as  such,  the  proceedings  may  still  be  by  infor- 
mation, as  in  the  exchequer*  Where  a  statute  pre- 
scribes a  particular  remedy,  or  particular  remedies, 
no  other  can  he  pursued/— ^2*  The  statute  is  pena!^ 
and  requires  strictly  accurate  proceedings.  The  Ubel 
alleges,  generally^  that  the  cargo  was  laden  on  board 
in  some  foreign  port  iThe  cargo  was  stated  to  have 
bielonged,  in  the  alternative  or  disjunctive,  to  Pieroe 
and  Beach,  or  to  one  StiUnum^  or  some  otlier  citiaen, 
or  consigned  to  one  of  said  parties ;  and  it  was  alleged 
that  the  ofi^^nce  was  comnytted  with  ^*  die  knowledge 
of  the  owner  or  of  tlie  master."* — ^3.  The  testimony 
of  Oldham,  a  witness  in  the  cause,  was  taken  irre- 
gularly, and  not  used  in  the  court  below*  The  ves- 
sel and  cargo  were  condemned  upon  the  testimony 
oi  tasters  only,  against  all  the  ora}  and  documentary 
evidence.  This  testimony  is  novel;  professional 
men  and  artists  are  credible  witnesses  in  their  own 
peculiar  science  or  art;  but  this  is  matter  of  specula- 
tive opinion  only,  not  of  known  art  or  certaiif  science. 
The  witnesses  can  never  be  made  responsible  for 
perjury.    Their  evioence  is  contradicted. 

The  Attorney  General^  for  the  libellants..    1.  The 

^  S  Burr.W^.  Bex  V.  Rohmson*    e  1  Galtuon^  85.    The  Bolint. 
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1816.  cargo  cduld  not  haye  been  the  produce  of  St  Bartho* 
^^^^^  lovaffWBj  a  sterile  and  unproductive  island,  used  as  St. 
^statins  was  during  the  war  of  the.  American  revolu- 
tion. It  IS  more  likely  it  was  transhipped  from  a  Bntish 
than  a  Spanish  colony ;  and,  tiierefora,  the  claim  is 
clouded  with  improbability.  The  case  of  the 
Odin  may  be  invoked  from,  the  law  of  prize  to  show 
how  little  the  fairest  documentary  evidence  is  to  be 
regarded  in  comparison  with  the  evidentia  rei. 
Strip  off  this  veil,  and  the  <mus  is  thrown  upon  th<e 
claimanjts,  from  which  they  cannot  relieve  themselves 
but  by  the  strongest  positive  testimony.  Ajs  to  the 
evidence  of  the  tasters,  all  our  knowledge  is  derived 
through'  the  senses.  It  is  not  unerring,  but  weighty ; 
and  the  revenue  laws  rely  upon  it  in  collecting  the 
duties  on  V  ines.  The  spirit  and  equity  of  the  jndi-* 
daiy  act  of  the  24th  of  September,  1789,  were 
pursued  in  taking  the  deposition  of  Oldham ;  he  was 
a  seaman  serving  in  the  flotilla  of  gim-boats  at  New- 
port, and  liable  to  be  ordered  to  some  other  place. 
2.  It  isliovel  doctrine  that  this  is  aSbel  as  contradis- 
tinguished from  an  informaHon.  It  is  a  libel  in  thcf  na- 
ture of  an  information ;  and  the  process  of  information 
is  used  in  the  adnuralty  as  well  as  in  the  exchequer. 
&i  alleging  the  oflTence,  reasonable  certainty  only  was 
necessary :  the  charge  is  insiidliciently  specific  to  have 
put  the  daimants  on  their  guard;  and  to  require 
more  would  be  to  prevent  the  conviction  of  offenders^ 
The  case  of  the  Bolina  does  not  apply  to  the  pre- 
sent'question. 

/I /!<*.  2ir. 
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Daggett^  in.  reply.  The  deposition  of  OMham  1816. 
cannot  be  admitted,  unless  it  be  authorized  by  -nigsiunii^j 
statute  or  common  law ;  prize  proceedings  are  pecu- 
liar :  soldiers  and  sailors  are  not  excepted  by  the  dif- 
fer of  the  Judiciary  Act,  and  i  class  of  exceptions 
cannot  be  implied.  The  burthen  of  proof  in  fiscal 
causes  is  not  thrown  on  the  claimants  unless  by  po* 
sitive  law;.  There  can  be  no  difficulty  in  convicting 
offenders,  as  these  proceedings  ate  amendable.' 

Marshall,  Ch.  J.^  delivered  the  opinion  of  the    Feb.  I2fb. 
coutU 

On  the  part  of  the  claimants  it  is  contended,  1st 
That  the  proceedings  ought  to  have  been  at  comm6n 
law,  and  not  in  the  admiralty.  2d.  That  the  inforihli- 
tion,  if  it  be  one,  is  insufficient  3d.  That  the  testimo* 
ny  is  wholly  insufficient  to  warrant  a  condemnation. 

In  arguing  the  first  point,  the  counsel  for  the 
claimants  endeavoured  to  take  this  case  out  ot  the 

ff  1  QaUuony  29. .  Anoojinou^.  court  wi^  that  the  6videiice  vras 

The  decisioD  cited  by  »the  conn-  iiifBcient  to  show  a  breach  of  the 

%el  apnlies  only  to  tlie  power  of  the  law,  but  that  the  libel  was  not  snf- 

circoit  coart  to  allow  amendments  ficienUy  certain  to  authorize  ade* 

hi  roTenae  causes  or  proceedings  cree  of  condemnatioo.    The  fo*- 

f  A  rtm,  before  appeal  to  the  su*  lowing  decree  was,  iherefore,  en- 

preme  court    But  it  may  be  in-  tered :  *^  It  is  the  opinion  of  the 

teresting  to  the  reader  to  be  in-  court  that  the  libel  is  too  imper* 

formed  tliat  the  supreme  court  may  fecUy  drawn  to  found  a  sentence 

remand  the  cause  to  the  court  be-  of  condemnation  thereon.    The 

low,  with  instructions  to  amend  sentence  of  the  circuit  court  i$4 

the  proceedings.     Thus,  in  the  therefore,  reyersed,  and  the  cause 

oases  of  the  Caroline  and  the  JCtni-  remanded  to  the  said  circuit  court 

ly«at  Februaiy.terro,  1813,  whioh  wUh  diredums  to  atkaU  the  libel 

w^re  informations  tn  rem  on  the  to  be  amended.**    Videittfra^  The 

Slate  Trade  Act  of  the  22d  of  Edwaid. 
Malth,  1794,  the  opinion  of  the 
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1816.  principle  laid  down  in  the  Vengeance,  and  in  odiep 
m^^^^^^  cases  resting  on  the  authority  of  that  decision,  bj 
urging  a  difference  of  phraseology  in  tlie  acts  of 
congress.  In  that  part  of  the  act  on  which  this  pro^ 
seciition  is  founded  which  gives  the  remedy,  it  is 
enacted^  ^^  that  all  penaltiies  ^nd  forfeitures,  ansing 
under,  or  incurred  by  virtue  of  thiB  act,  may  be  sued 
for,  prosecuted,  and  recovered^  with  costs  of  suit,  by 
action  of  debt,  in  the  name  of  the  United  States  of 
America,  or  by  indictment  or  information,  in  any 
court  having  competent  jurisdiction  to  try  the  same/' 
Debt,  indictment,  and  information,  are  said  to  be 
technical  terms  designating  common  law  remedies, 
andf  consequently,  marking  out  th^  courts  of  common 
law  a»  the  tribunals  in  which  alone  prosecutions  un- 
der this  act  can  be  sustained.  There  would  be 
much  force  in  this  argument,  if  the  term  ^^informa- 
tion'' Were  exclusively  applicable  to  a  proceeding  at 
eommon  law% .  But  the  court  is  of  opinion  that  it  has 
BO  such  exclusive  application.  A  libel  on  a  seizure, 
in  its  terms  and  in  its  essence,  is  an  information. 
Con^quently,  where  the  caiise  is'of  admiralty  juris- 
diction, and  (he  proceeding  is  by  information,  the 
suit  is  not  withdrawn,  by  the  nature  of  the  remedy, 
from  thfe  jiirisdictioil  to  which  it  otherwise  ^belongs. 
2d.  The.  second  objection  made  by  the  claimants 
to- these  proceedings,  is,  that  though  the  words  of 
the  al^i  xoay  be  satisfied  by  a  libel  in.the  natune  of  ai^ 
information,  yet  the  same  strictness  which  is  requir- 
ed iiic  an  Information  at  common  law  will  be  hebes- 
sary  to  sustain  a  libel  in  the  nature  of  aii  informa- 
tion in  the  #court  of  admiralty ;  and  that,  testing  the 
libel  by  this  rule,  it  is  totally  insufficient^    The  court 
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is  not  of  opinion  that  all  those  technicaPniceties  1816. 
which  the  astutene^  of  ancient  judges  and  lawyers  rj^^^)^^ 
has  introduced  into  criminal  proceedings  at  common 
law,  and  which'  time  and  long  usage  have  sanction*- 
ed,  are  to  be  engrafted  into  proceedmgs  in  th<s 
courts  of  admiralty.  These  niceties,  are  not  already 
established,  and  the  principles  of  justice  do  not  re* 
quire  their  establishment  It  is  deemed  sufficient 
that  the  offence  be  described  in  the  words  of  the 
law,  and  be  so  despribed  that  if  the  allegation  be  true 
the  case  must  be  within  the  statute.  This  libel 
does  so  describe  the  offence,-  and  is,  therefore,  deem- 
ed sufficient/ 

3d.  The  third  and  material  inquiry  respects  the 
evidence.    Is  this  cargo  of  British  origin  ? 

In  the  eianiinatiQn  of  this  question,  the  first  point 
to  be  decided  is  the  admissibility  of  the  deposition  of 
Thomas  Oidham.  That  deposition  is  found  m  the 
record  of  the  circuit  court,  with  a  certificate  annexed 
to  it,  in  these  words:  **N.  B.  ThQ 'deposition  of 
Thomas  Oldh&iii  was  filed  afler  the  trial  of  the  case, 
by  order  of  the  court*'  Some  of  the  judges  are 
of  opinion  that  this  certificate  of  the  clerk  is  to  be- 
disregarded,  and  that  the  deposition,  being  inserted 
in  the  record,  .must  be  considered  as  a  part  of  it,  and 
must  be  supposed  to  have  formed  a  part  of  the  evi- 
dence when  the  6fiCTee  was  made :  but  the  majority 
of  the  court  is  of  a  different  opinion.  The  certificate 
of  the  clerk  to  the  deposition  is  thought  of  equal  va- 
lidity as  if  forming,  a  pajrt  of  his  general  certificate. 
It  shows  that  this  deposition  formed  no  part  of  the- 
cause  in  the  circuit  court,  and  is,  therefore,  liable  to 
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1816k  every  exception  which  could  be  made  to  it,  if  it  was 
^^^^^^^^  not  found  in  the  record,  and  was  now  offered  for 
the  first  time  to,  this  court  On  inspectidnt  it  appears 
to  be  a  deposition  taken  before  a  single^  mei^sti^tet 
not  on  order  of  court  on  a  commission,  wi^h  notice 
to  the  attorney  of  the  claimaiit,  who  did  not  attends 
It  must  be  sustained  bj  the  act  of  coi^ress,  or  it  is 
inadmissible.  The  reason  assigned  for  tsdung  it  isi 
*^  that  the  deponent  is  a  seaman  on  board  a  gun-boat 
of  the  United  States,  inthe  harbour  of  Newport,  and 
liable  to  be  ordered  to  some  other  place,  and  not  to 
be  able  to  attend  the  court  at  the  time  of  its  sitting.^ 
The  30th  section  of  the  Judiciary  Act  directs,  that 
*^  the  mode  of  probf  by  oral  testimony,  and>  the  exa- 
qiination  of  witnesses  in  open  cdurt,  shall  be  the  same 
in  all  the  courts  of  the  United  States/'  The  act 
then  proceeds  to  enumerate  cases  in  whidi  deposi'^ 
tions  msiy  be  taken  de  bene  esse.  The  liability  of  the 
witness  to  be  ordered  out  of  the  reach  of  the- court 
is  not  one  of  the!  ca^uses  deemed  sufficient  by  the  law 
for  taking  a  deposition  de  bene  esse.  In  such  case  there 
would  seem  to  be  a  propriety  in  applying  to  the 
court  for  its  aid.  But,  sdpposmg  this  objectipn  pot 
to  be  so  fatal  as  9ome  of  the  judges  think  it,  still  the 
deposition  is  taken  de  bene  esse^  not  in  chief;  and  a 
deposition  so  taken  can  be  read  only  when  the  wit- 
ness himself  is  unattainable.  It  does  not  aj^ar  m 
this  case  that  the  witness  was  hot  within  the  reach 
of  the  court,  and  might  not  have  given  his  testimo- 
ny in  open  court,  as  is  required  by  law.  Had  this 
deposition  been  offered  in  coiirt,  before,  or  at  the 
time  of  the  trial,  and  used  without  objection,  the  in- 
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lereDce  that  the  requisites  of  the  law  were  complied  1816. 
with,  or  waived,  might  have  been  justifiably  drawn.  -J^I^^^^JJ^. 
But  the  pdrty  is  not  necessarily  in  court  after  his 
cause  is  ijecided,  and  is  not  bound  to  know  the  fact 
that  this  deposition  was  ordered  to  be  filed.  For 
these  reasons  it  is  the  opinion  of  a  majority  of  the 
Court,  that  the  deposition  of  Thomas  Oldham  ought 
not  to  be  considered  as  forming  any  part  of  the  tes- 
timony in  this  cause. 

The  deposition  of  Oldham  being  excluded,  the 
prosecution  rests  chiefly  on  the  depositions  of  Benja- 
min Fry  and  William  S.  Allen;  These  witnesses 
are  bo^  experienced  dealers  in  rum ;  have  both 
tasi  i  and  examined  the  rum  of  this  cargo,  and  are 
.  hot  of  the  opinion  that  it  is  of  British  origin.  In 
the  pinion  of  all  the  judges,  this  testimony  is  entitled 
♦o  g.  eat  respect  The  witnesses  say  that  there  is  a 
clear  difference  between  the  flavour  of  rum  of  the 
British  and  the  Spanish  islands,  though  they  do  not 
attempt  to  describe  that  difierence ;  and  that  their 
opinion  is  positive  that  this  is  British  rum. 

To  weaken  the  force  of  this  testimony,  the  claim- 
ants have  produced  the  depositions  of  several  wit- 
nesses, also  dealers  in  rum,  who  declare,  that  the  dif- 
ference in  the  flavour  of  the  best  ^anish  rum,  and 
that  of  the  British  islands,  is  inconsiderable,  and  that 
they  cannot  distinguish  the  one  from  the  other;  that 
they  believe  tlic  best  judges  find  great  difficulty  in 
making  the  discrimination.  This  testimony  would, 
perhaps,  have  been  entitled  to  more  influence,  had 
the  persons  giving  it  tasted  the  rum  imported  in  tlm 
Samu^,  and  declared  themselves  incapable  of  decid- 

Vop.  I  C 
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1816.  ing  on  its  origin:  for,  although  in  some  cases  this 
dilOference  may  be  nearly  imperceptible,  in  others  it 
may  be  considerable*  The  testimony,  howeyert 
on  which  the  claimants  most  rely  is  found  in  the  de** 
position  of  Samuel  Marshall  and  of  Andrew 
Fumtrad.  Samuel  Marshall,  the  brother  of  John 
and  Joseph  Marshall,  merchants  of  St  Bartholo^ 
mews,  from  whom  the  rum  in  question  was  purchas- 
ed, depodes,  that  he  has  lived  with  them  for  two 
years,  and  had,  at  the  time  of  giving  his  deposition, 
th^y  being  absent  from  the  island,  the  care  of  their 
business.  That  the  rum  and  molasses  constituting 
the  cargo  of  the  Samuel  were  imported  into  St« 
Bartholomews  from  La  Guira,  in  vessels  which  he 
names,  and  are  of  the  growth  and  produce  of  that 
place.  Andrew  Fumtrad  is  the  collector  of  the 
port  of  Gustavia  in  St  Bartholomews,  and  deposes, 
that  the  quantity  of  rum  and  molasses  which  were 
laden  on  board  the  Samuel,  and  which  cleared  out 
regularly  for  New  London,  were  regularly  imported 
from  La*  Guira  in  two  vessels,  which  he  names^ 
whose  masters  he  also  names.  They  are  the  same 
that  are  mentioned  by  Samuel  Marshall. 

On  tliis  conflicting  testimony  much  contrariety  of 
opinion  has  taken  place.  The  omission  of  the  claim- 
ants to  furnish  other  testimony  supposed  to  have  bfsen 
within  their  reach,  and  of  which  the  necessity  would 
seem  to  have  been  suggested  by  the  nature  of  the 
prosecution,  impairs,  b  the  opinion  of  several  of  the 
judges,  the  weight  to  which  their  positive  testimony 
might  otherwise  be  entitled.  The  court  finds  it 
very  dijKicult  to  form  an  opinion  satisfactoiy  to  it- 
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self.  So  situated,  and  under  the  peculiar  circum^ 
stances  attending  Oldliam^s  deposition,  the  majontj 
of  the  Courtis  of  opinion,  that  the  cause  be  continued 
to  the  next  term  for  farther  proof,  which  each  party 
h  at  liberty  to  produce. 


1816. 


TheSAxnue}. 


Fa'rtlicr  proof  ordered; 


&  lUevewit  causes  are,  in  their 
nature,  causes  of  admiralty  apd 
maritime  juradictioo.  In  Great 
Britain  all  appeals  from  the  vice- 
admiralty  coarti  in  those  causes 
are  within  che  jurisdiction  of- 
the  high  eouH  of  admiralty^  and 
Dot  of  th^  pri?7  council,  which  is 
tho  appellato  tribnnal  In  other 
plantetion  causes.  This  point  ifas 
determined  so  long  ago  as  the 
year  1764,  in  the  pase  of  the 
Vnraw  DoroUtea,  decided  before 
i^  hi^  ooort  of  ddegates,  which 
was  an  appeal  from  the  Wce<4dmi- 
ralty  Jodge  of  Soqtb  Carolina  to 
th(ft  high  court  ci  admiralty,  and 
Hienoe  to  the  delegates.  The 
appellatejurisdiction  was  contest-^ 
Od  upon  the  ground  that  prosecu- 
tiotts  finrthe  breach  of  the  nayiga- 
tioB  and  other  reir<Bnne  lawa  if  ere 


not,  in^tbeir  nature^  caiteet  CiYil 
and  maritime,  and  under  the  ordi- 
nary jurisdiction  of 'thi»  court  of 
admiralty,  but  that  it  was  a  juris- 
diction specially  giren  torthe  Tice- 
admiralty  coart4  by  atat  7  h  9 
Wm.  III.  cb.  22.  s.  6.,  which  did 
not  take  any  notice  of  tne  appel- 
late jurisdiction  of  the  high  court 
of  admiralty  in  such  caseai  Tbe 
ibjection,  however,  was  overruled 
by  the  Relegates,  and  the  deter- 
mination has  since  received  the 
unanimous  coDeurrenoe  of  all  tbe 
common  law  judges.  On  a  refer- 
ence to  tbeip  from  tbe  privy^ooqn- 
cit  Tbe  proceeding  In  this  pase 
is  called  **  a  libel  of  iofonnation  ;^ 
sbowittg,  that  liM  and  tr}/briiM/io]:> 
in  the  admiralty  are  synonymous 
8J106.S45.  TheFabitts. 
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(INSTANCE  COURT.) 

The  Ship  Octavia. — Nicholls  M  al^  Claitiiani^ 

A  question  of  fiict  mider  tb€  Non-Intercourse  Act  of  the  S8th  of 
June,  18C9. 

Appeail  from  the  decree  of  the  circuit  court  foF 
the  JVf assachusetts  district,  affirming  the  decree  of 
the  district  court,  condemning  said  vessel. 

This  ship  was  seized  in  the  port  of  Boston;  in  Oc- 
tober, 1810;  and  the  information  alleges,  that  the 
ship,  in  March,  1810,  departed  from  Charlestop; 
S.  C,  bound  for  a  foreign  port,  to  wit,  Liverpool  in 
Great  Britain,  with  a  cargo  cf  merchandise  onboard; 
without  a  clearance,  and  without  having  given  the 
bond  required  by  the-  Non-Intercourse  Act  of  tlie 
28th  of  Juae,  1809,  ch«  9»  s.  3r  The. claimants  ad- 
mitted, that  the  ship  proceeded  with  her  cargo  (which 
consisted  of  cotton  and  rice)  to  Livei-pool;  but  thiey 
alleged,  that  the  ship  originally  sailed  from  Charles- 
ton, bound  to  Wiscasset,  in  the  District  of  Maine, 
with  an  intention  there  to  remain,  until  the  Non-In- 
tercourse Act  should  be  repealed,  and  then  to  pro- 
ceed to  Liverpool.  That  by  rest^on  of  bad  winds 
and  weather,  the  ship  was  retarded  m  her  voyage,- 
and  on  the  10th  of  May,  1810,  while  still  bound  to 
Wiscasset,  she  spoke  with  a  ship  from  New- York, 
and  was  informed  of  (he  expiration  of  the  Non-Inter- 
course Act,  and  thereupon  changed  her  coyrsc,  and 
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proceeded  to  Liverpool.     The  manifest  states  the      1816. 
cargo  to  ^haVe  been  sliipped  by  sundries^  consigned    "^^^^^^ 
t<>  Mr.  P.  Grant,  Bjoston.  Oclkyia) 

The  Attorney  General  and  Lam  argued  the  case 
for  the  appellees  on  the  facts,  and  cited  the  case  of 
the  Wasp,'  which  was  an  information  under  the  same 
section  of  the  same  act  They  contended,,  that  the 
burthen  of  proof  was  thrown  upon  the  claimant^  in- 
asmuch  as  the  law  requires  a  bond  to  be  given,  -  if 
the  ship  was  bound  to  a  port  ihen^  permitted,  condi- 
tioned that  she  should  not  go  to  a  prohibited  poi*t 

Dexter^  for  the  appellants  and  claimants,  started, 
that  the  suit  was  not  founded  on  the  same  act  with  that 
in  the  case  c^  the  Samuel  ;^  but  that  the  same  objecr 
lion  existed  as  to  the  form  of  the  process.     It  is  true, 
the  Judiciary  Act  of  the  24th  of  September,  1789, 
c.  20.  s.  9.,  has  declared,  that  certain  causes  shall  be 
causes  of  admiralty  and  maritime  jurisdiction,  but  it 
does  not,  therefore,  follow,  that  a  forfeiture  created 
by  a  new  statute  shall  be  enforced  by  the  same  pro* 
eess.     The  arguments  urged  against  it  in  the  cases 
subsequent  to  that  of  the  Vengeance,''  have  always 
been  answered  by  the  mere  authority  of  that  case. 
But  the  decision  in  that  case  ought  to  be  re-examined, 
because  it  affects  the  right  of  trial  by  jury,  and  be- 
cause the  argument  was  very  imperfect.     The  word 
^*  including,''  in  the  judiciary  act,  ought  to  be  con- 
strued cumulatively.     It  provides,  that  the  district 

ft  1  OalHion,  14p.  h  .9ft/^.  p.  9  f  liaU,  291, 
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1816.      eourts  shall  ^^haye  exclusive  original  cognizance  ci' 
all  civil  causes  ofadmii-alty  and  maritime  jurisdiction, 
including  all  seizures  Under  law^  of  impost,  naviga- 
tion, or  trade,  of  the  United  States,  virhere  tlie  seizures 
are  made  on  waters  which  are  navigable  from  the 
sea  by  vessels  of  ten  or  more  tons  burthen,  within 
their  respective  distriqts,  as  well  as  upon  the  high 
tfeas,*'  Sec.    The  presimiption  arising  from  the  collec- 
tive use  of  debt,  information,  and  indictment,  in  the 
Non-fntercoiirse  Act,  iis,  that  they  relate  to  a  common 
law  jurisdiction.     The  word  information  cannot  be 
synonymous  with  libdf  because  the  first  is  a  common 
law,  the  second  a  civil  law  proceeding.     A  common 
law  proceeding  may  be  applied  by  statute  to  admi- 
ralty suits.     The  statute  28th  Henry  VIII.  c.  15. 
prescribes  a  common  law  process  (indictment)  for 
offences  triable  in  the  admiralty. 

[Story,  J.     That  was  the  high  commission  court] 

Dexter  answered,  that  he  was  aware  of  it ;  but  that 
a  suit  may  be  a  cause  of  admiralty  and  maritime  juris- 
diction, and  yet  triable  by  common  law  process/ 

d  Before  the  atatate  28tfa  Hen-  upon  delivered  by  the  admiral  or 

vyyni.c.l5.,Uieadiiiiraitjhada  his  lieutenant,  to  the  manhal  of 

very  extensiye  criminal  jurisdic-  the  oourt,  or  ilie  Sheriff'.      See 

tioQ,  which  Beems  to  have  been  ClerkU  Praxis^  Roughton's  Art!- 

coeral  with  the  Tory  existence  of  eles  cited  therein,  122.  note.    c. 

the  tribunal,  in  which  it  procoedr  16^  If.      ExUmy  33.     Selden  de 

ed  according  to  the  civil  law,  and  .  Dommio  Mangy  1.  2.  c.  24.  p. 

other  its  own  peculiar  codes ;  but  209.  4  Roh,  78.-     Note  {a)  Tba 

by  the  process  of  indictmefU  found  Rucker.    This  criminal  jurisdic* 

by  a  grand  jury,  and  si  capioi  there-  tion,  indepeqdent  oC  slat^tes^  still 
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StORY,  J,5  4eltyered  the  opbion  of  the  court. 

This  case  depends  on  a  mere  question  of  fact 
After  a  careful  examination  of  the  evidence,  the  majo- 
rity df  the  court  are  of  opinion,  that  the  decree  of 
the  circuit  court  QUght  to  he  afilrmcd.  It  is  deemed 
unnecessary  to  enter  into  a  formal  statement  of  the 
grounds  of  this  opinion,  as  it  is  principally  founded 
Upon  the  same  reasonitfg  which  was  adopted  hy  the 
circuit  coiirt  in  the  decree  tvhich  is  spread  before  us 
in  the  transcript  of  the  record 


1816. 


The 
OotafTHb 

Feb.  IStii. 


Decree  affirmed  with  costs/ 


exists;  vad  all  offences  within  it^ 
which  are  not  othlBfwise  prorided 
for  by  positive  law,  are  punishable 
by  fine  and  imprisonroeot  See  4 
Black,  Com*  263.  BrownU  Civ. 
4*  Adm.  £ai0,  Appendix,  No.  111. 
The  sUtute  28th  Henry  VIII.  c. 
15.,  provides,  that  aU  treason^, 
felonies,  &,o.,  on  the^scas,  or  where 
Ihe  admiral  hath  jurisdiction,  kc* 
shall  be  tried,  &c.,  in  the  realm, 
as  if  done  on  land ;  and  commis* 
sions  under  the  great  seal  shal]l>e 
directed  to  the  admiral  or  his  lieu- 
tenant, and  three  or  four  otheni, 
kCf^to  hear  and  determine  such 
offences,  after  the  course  of  the 
laws  of  this  land  for  like  offences 
done  in  the  realm.  ~  And  the  jury 
shall  be  of  the  shire  within  the 
commission.  Stat.  33d  Geo.  III.  c. 
66.  Under  this  provision  the 
sessions  at  the  Old  Bailey  are 
now   held,  at  whi^h   the  judge 


of  the  High  Court  of  Admiral^ 
presides,  and  couftnon  law  judgea 
are  ihclnded  in  the  commissioil. 
But  it  is  held,  that  this  statute  doei 
not  alter  the  natui^  of  the  at^eocef 
which  shall  still  be  determined  by 
the  civil  law,but  the  manner  of  trial 
only.  {HaU*»P.C.  3  InsL  112.) 

e  As  the  opinion  of  the  court 
below  is  referred  tq  fot  the  grounds 
upon  which  its  decree  was  afBrm- 
ed,  it  may  seem  fit  here  to  insert 
so  much  of  that  opinion  as  de- 
velops the  principles  and  rules  of 
evidence  applied  by  the  court  kk 
cases  of  this  nature. 

After  stating  the  facts  of  this 
case,  the  learned  judge  proceeds  r 
**  Since  I  have  had  the  honour  to 
sit  iif  this  court  I  have  prescribed 
to  myself  certain  rules,  by-the  ^k 
plication  of  which,  my  judgment, 
in  cases  of  this  nature,  has  been 
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18 16.  ttoifonnly  gorarn^.  Ist  Wbere 
N^Fv-^v/  the  olaimantB  uraine  the  emu 
The  jpro&aiidt  (as  they  do  in  this  case) 
Octaria.  not  to  acquit  tiie  property,  unless 
the  defence  be  prored  beyond  a 
reasonable  doubt  2d.  If  the 
efidence  of  the  clalmanti  be  dear 
and  peecisely  in  point,  not  to  in- 
dulge in  Tague  and  indeterminate 
suspicions,  but  to  pronounce'  an 
acquittal,  unless  that  evidence  be 
cloudid  with  incredibility,  or  en- 
countered by  strong  presumptions 
of  maia  Jides^  from  the  pther  cir- 
cuuwtances  of  the  case.*'  He 
also  alludes  to  the  absence  of  do- 
cumentary evidence  to  support 
the  defence  set  up  by  the  claim- 
ants as  afibrding  an  example  uf  the 
application  of  these  rules,  as  well 
as  of  another  rule  equally  import- 
ant. *'  What  strikes  me  as  ded- 
live  against  the  diefence  is  the 
entire  absence  of  aU  documents  re* 
spectingth^caigo.  BiUs  of  lading, 
letters  of  advice,  or  general  or- 
ders, must  have  existed.  If  the 
caii^  had  been  destined  for  Bos- 
ton only,  there  would  not  have 
been  so  much  difficulty.    But  the 


defence  shows  its  destination  ulti' 
mately  fdr  JLiverpool.  Where, 
then,  in  the  contract  of  affreight- 
ment, the  bills  of  lading,  t6e  let- 
ters of  advice,  and  the  correspond- 
ence of  the  shippers,  or  of  Mr.*  P. 
Grant?  Can  it  be  credible  that» 
without  any  authority,  the  master, 
or  part  owner  of  the  ship  should, 
on  their  own  responsibility,  have 
gone  to  Liverpool,  without  orders 
or  consignment  ?  That  from  a  mere 
▼ague  knowledge  of  the  wishes  of 
the  shippers,  they  should  place  at, 
imminent  risk  the  wbple  proper- 
ty, without  written  authority  to 
colour  aieir  proceedings?  There 
must  have  been  papers.  They  are 
not  produced.  The  affidavits  of 
the  shippers,  of  Mr.  Grant,  of  the 
consignees  ih,  Englsind,  are  not 
produced.  What  must  be  the 
conclusion  fiom  this  general  si- 
lence ?  It  must  be,  that  if  produced, 
they  would  not  support  the  assert- 
ed defenc-.  At  least,  such  is  tke 
judgment  that  both  the  common 
law  and  the  admiralty  law  pro^ 
nounces  incases  of  suppression  of 
evidence." 
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1816. 


(PRIZE.)  *'^o  Wary 

and  Susan. 

IVie  Mary  and  Susan,"^^.  &  H.  Van  W^genbn, 
Claimants^ 


Where  g^ooda  were  shipped  in  the  enemy's  coaotrj,  in.'pundance  of 
orders  from  this  country  received  before  the  declaration  of  war,  but 
prcTious  to  the  execution  of  tlie  orders,  the  shippers  became  em* 
barrassed,  and  assigned  the  goods  to  certain  bankers  to  secure  ad* 
vances  made  by  them,  with  a  request  to  the  consignees  to  remit  the 
amount  to  then),  (the  bankers,)  and  they  also  repeated  the  same  re< 
quest,  the  inyoice  being  for  account  and  risk  of  the  consignees,  but 
stating  the  goods  to  be  then  the  property  of  the  bainkers,  it  was  held, 
that  the  goods  having  been  purchased  and  shipped  in  pursuance  of 
orders  from  the  consignees,  the  property  was  originally  rested  in 
them,  and  was  not  devested  by  the  ii|tenhediate,^gninent,  which 
was  merely  intended  to  transfer  the  right  to  -^e  debt  due  from  the 
consignees. 

Appeal  from  the  circmt  court  for  the  district  6f 
New- York.  The  goods  in  q^uestion  were  part  of  the 
cargo  of  the  ship  Mary  aiitd  Susan,  a  merchant  vessel 
of  the  United  States,  which  was  captured  on  the  3d 
of  September,  1812,  by  the  Tickler,  a  private' araK^d 
vessel  of  the  United  States.  Thetargo  Wi^s  libelled 
as  prize  of  war;  this  portion  claimed  by  Messrs.  €!• 
&  H.  Van  Wagenen,  and  condemned  in  the  dis- 
trict court.  In  the  circuit  court  this  sentence  was 
reversed,  and  restitution  to  the  claimants  was  order- 
ed; from  which  decree  the  captors  appealed  to  this 
court.  The  cause  having  been  heard  in  both  the 
courts  below,  on  the  documentary  evidence  found  on 
board,  the  original  order  for  the  goods  does  not  ap- 
pear.    That  they  were  shipped  in  conseque  «  of 

VoIkI.  d 
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1816.      orders,  is,  however,  suffidentlj  proved  by  the  letterj* 


The  Mary 


addressed  to  the  claimants,  and  the  other  papecs 
ftDdVuBftD.  which  a^GCompanied  them.    These  are,  1.  An  invoice 
headed  in  the  words  foUewing : 

•"  Birmingham^  8f%  July,  UU. 
Say  16A  Xarehy  181T. 

*<  iDVbioe  of  foorfcoen  caska  and  four  baskets  of  hard* 
ware,  bought  by  Daniel  CroM  &•  Co.  by  order,  and  for 
account  and  risk,  of  G.  &  H.  Van  Wagtenen,  Merchants, 
New-York,  marked  and  numbered  as  per  mai^n,  and 
forwarded  on  4th  March,  1811,  to  care  of  Martin,  Hope, 
h  Tfaornley, .  Lhrerpool,  and  by  them  'forwards  trans- 
ferred to  the  car^  of  T.  and  W.  Earle  it  Go.  of  LiTor- 
pool ;  which  goods  are  now  the  property  of  Messrs.  Spoon- 
er,  Aitwood  ^  Co.,  Bankers,  of  Birmingham,  to  whom 
^vou  will  please  to  remit  the  amount  of  this  inroice.'' 

And  containing  at  the  foot,  afjter  the  enumeration  oi 
the  articles  and  their  prices  in  the  usual  form,  the  fol- 
lowing charges : 

«-•  Amount  of  Invoice,    £1041    0    111-2 
«  Commission  5  per  cent         52    1      0  1-2 

£  1093    2      0 

'«  Freight  to  Liyerpool,  £  12  18  0 

fintrj  and  Town  Dues,  6  0 

Carta^,  porterage,  and  >      4  is  0 

coopersffe,  \ 

Bill  of  Lading,  -             3  0 

Export  Duty  4  per  cent.  •     40    4  0 


Broker's  Commission  for* 
warding, 


4    3    0 


62    9    6 
Commission  5  per  cent.  3    2    0 

Insurance  on  the  Mary  and  \ 

Susan.  Amount  and  pre-  # 

minm  corered  by  £1300,  >      38    0    6 

at 2 1-2 guineas  percent  V 

and  policy  78  shillings,      y 
Commission  for  effecting  in- >        6  lo    C 

surance  at  1-2  per  cent.    { 


$5    12      0 


44    10      6 
£1903      4      • 


1 
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Am't  brought  fonraid,             £  IW    4    e                 i^ig. 
Canal  inmraiice  to  Lirer- )                                                            v^^N/*^^ 
pool  l.«p«rct  on  £1041  >        6    4    0.4  ow  m 

Insurance  a^nit  fire,  6  15    0  anHBiMMi. 

Warehouse  rant  in  Liverpool, 
TveWe  months  Interest  on  ^ 

£1041  0  11  1-2  at  5  per  > 

cent.  3 


6  15 
15    0 

0 
0 

52    1 

0 

79    0    0 

£1282    4    6 

2.  A  bill  of  lading  in  the  usual  form,  stating  that 
the  goods  were  shipped  by  Thomas  and  William 
Earle  &  Co.  of  Liverpool,  to  be  delivered  to  the 
claimants,  or  to  their  assigns,  in  New-York,  3.  The 
two  following  letters ; 

"  Birmingham^  ^th  July,  1812. 
*"  Messrs.  G.  &  H.  Vaw  Wagcnxs. 

"•*  GEllTLXMiN, 

**  In  consequence  of  the  reTocation  of  the  British  Orders  in  Council, 
on  the  first  day  of  August  next,  we  haye  lost  no  time  in  shipping  the 
goods  sent  to  Liverpool  so  long  since,  agreeable  to  your  kind  order. 
They  aro  in  the  Maiy  and  Susan,  a  most  beautiful  new  ressel,  to  sail  in 
all  this  week ;  the  freights  are  rery  high,  TOi.  ibr  measurei^ent  to  New- 
York,  and  SOff.  to  Philadelphia,  and  at  this  moment  nothing  le«i  wil* 
be  taken.  We,  therafore,  thought  you  would  prefer  to  hare  the 
goods  at  this  rate,  rather  than  wait  for  a  reduction  in  the  fratght,  which, 
we  doubt  not,  will  soon  take  place,  By  the  letter  of  our  friends^ 
Messrs.  Spooner,  Attwood  &  Co.,  herewilh,  you  will  pecceire  the  inter- 
ruption to  commerce  has  been  an  inconvenience  to  us  as  young  mer- 
chants ;  but  the  unneighbourly^  conduct  uf  the  old  house  vrill  only  serv« 
to  prompt  us  to  new  exertion  for  o^r  friends  in  the  States,  for  whose 
interest  nothing  shall  be  omitted  within  our  power.  We  sba)]  certain- 
iy  serve  them  as  well,  if  not  on  better  terms,  Uian  heretiif<^re.  We 
will  not  be  undersold.  In  a  few  days  we  shall  send  Mr.  Oakley,  for 
'the  use  of  our  friends,  anew  and  complete  set  of  patterns,  wbich^  we 
trust,  will  meet  with  their  approbation.  Mr.  O.  and  Messrs.  B.  W 
l^ogers  A  Co.  will  be  able  to  give  you  more  particulani  respecting 
what  has  passed  on  this  side.  The  amount  of  invoice  herewith  to  your 
debt  is  830/.  2s.  IcL,  which,  agreeable  to  the  letter  of  Messrs.  Spooner, 
Attwood  k  Ca  you  willptease  to  remit  to  them  on  arrival  of  the  goods  ; 
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18 1 6.  ^"^  hereafter  thiogt  will  more  in  the  iiia«l  chftDoeL  WaitiD^  your  fur- 

v,^rv-^  ther  favoan, 

The  Maiy  "  ^^  remam^  C^enUBmrn,  your  moti  obediml  §ervanUf 

andSoMui.  •*  DANIEL  CROSS  &  Co.'' 

•*  Bifvdnghamy  9th  Jufy^  1812. 
"  MeasTB.  6.  &  H.  Yah  Waokhbh,  Merchants,  New-Tork 

*<GsifTLKMEN, 

*<  In  consequence  of  the  late  nnfortunateiState  of  afiairs  between  this 
country  and  the  United  States  of  America^  g^reat  inconyenience  and 
distress  have  naturally  been  experienced  by  the  merchants  and  maim- 
ftoturers  here.  Amonf  others,  our  friends  Messrs.  Daniel  Cross  ft 
Co.  have  been  considerably  embarrassed,  and  have  received  great  re- 
lief and  assistance  from  our.  house.  We  were  induced  to  extend  this 
assistance,  as  bankers,  from  motives  of  firiendship  and  regard,  and 
under  the  hope  that  the  unnatural  state  of  affair  between  the  two 
countrietB  could  not  possibly  last  long ;  but  as  it  was  necessary  U^at  our 
assistance  should  be  very  considerable,  we  thought  it  right  to  obtain 
from  them  an  assignment  of  certain  quantitieii  of  goods  which  they  had 
provided  on  account  of  your  house,  tmd  of  several  others  in  the  United 
States,  previous  to  the  3d  of  February,  1811.  We  are  thus  introduced 
to  your  acquaintance,  and  we  beg  leave  to  send  you  herewith  an  inr 
voice  of  (he  goods  which  Messrs.  Daniel  Cross  it  Co.  had  purchy- 
ed  for  your  account,  and  which  are  now  forwarded  to  you,  requesting 
that  you  will  remit  tne  amount,  820^  2«.  2d.,  to  ii«  at  your  earliest  con- 
venienee.  We  cannot  conclude  this  letter  without  expressing  our 
aatis&ction  at  the  services  we  have  had  tibie  opportunity  of  rendering 
to  Messrs.  Daniel  Cross  ii  Co.,  whom  we  consideV  to  be  persons  of  the 
greatest  integrity  and  knowledge  of  business,  and  without  earnestly 
recomnfending  their  to  your  future  attention.  We  are  convinced 
that  their  late  difficulties  will  not  at  all  affect  their  future  proceedings, 
and' that  they  will  henceforth  be  enabled  to  canTy  on  their  business  in 
tlie  same  regular  and  punctual  way  as  ihef  have  formerly  done;  and 
we  cannot  but  flatter  ourselves,  that  as  the  orders  in  council  are  now 
revoked,  and  the  British  government  has  become  alive  to  the  tnie 
interest  of  the  British  people,  the  natural  relations  between  the  two 
•countries  will  long  continue,  and  that  the  connexion  between  your 
respectable  house  and  Messrs.  Daniel  Cross  ft  Co.  will  be  produc- 
tive of  permanent  and  mutual  advantages.  With  best  wishes  for  your 
prosperity  and  happiness,  and  that  of  your  country, 

**  We  are^  respedJtUly,  OentUmmy  your  obedieni  humUe  tervanti^ 

'*  SPOON£R,  ATTWOOD  &  Co.  Banken,  Binmnghan, 
••  Messrs.  G.  ft  H.  Vak  WAGxitEif,  MerchantB,  New-York.'* 
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Hqffinan^  for  the  appellants  and  captors*  1st  Pro-  1 816. 
bably  a  delivery  frdm  Cross  &  Co.  to  the  ship  mas-  ""^"^j^J^ 
ter  would  have  been,  in  contemplation  of  law,  a  aou  Susan, 
delivery  to  the  claimants.  But  Attwood  &  Co.  were 
the  shippers,  between  whom  and  the  claimants  there 
^vas  no  privity.  There  is  no  proof  that  Cross  &  Co. 
ever  accepted  the  order  or  commission  scn^  to  tliem 
by  the  claimants.  There  was  a  sale  and  delivery 
of  the  goods  from  Cross  &  Co.  to  Attwood  &  Co., 
and  the  order  was  executed  by  strangers  to  the 
claimants.  Could  any  action  have  been  maintained 
by  the  claimants  against  Attwood  &  Co.  ^  None 
could  have  been  maintained,  even  against  Cross  & 
Co.  Possibly,  if  tliey  had  agreed  to  accept  the  com- 
mission, a  special  action  on  the  case  might  hd:>'e 
been  brought  against  them  as  factors.  But  by  the 
assignment  to  the  bankers  they  disabled  themselves 
from  executing  the  order.  The  bankers  did  not 
acquire  the  mere  lien ;  they  would  not  have  been 
secure  without  the  absolute  dominion  of  property. 
They'  were  not  obliged  to  ship,  nor  the  claimants  to 
receive.  Both  parties  might,  or  not,  according  to 
their  interest.  Suppose  the  goods  had  been  lost  in 
their  transit,  could  Attwood  &  Co.  have  maintain- 
ed an  action  for  the  price  against  the  consignees  ?  1 
anticipate  the  unanimous  answer  of  the  court  in  the 
negative.  Suppose  the  goods  should  be  condemned 
as  prize  of  war,  could  the  bankers  recover  against 
the  claimants  ?  No !  neither  in  consequence  of  a 
physical  nor  a  legal  loss.  The  case  of  Dunham  &. 
Randolph"*  is  conclusive  of  the  present     Attwood 

a  Case  of  the  Frances,  Feb.  Term,  1814,  and  1815. 
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1816.  &  Co.  exercised  acts  of  ownership  on  die  goods 
]jf]^Y^  after  th^  transfer  to  them,  and  until  the  lading  on 
and  Sofao.  board.  The  claimants  could  not  have  received  the 
goods  without  paying  Atwood  &  Co.  They  may 
have  had  an  interest  in  paying  Cross  &  Co.,  their 
correspondents,  who  may  h^ve  had  their  funds  in 
possession — ^who  may  have  been  their  debtors.  They 
had  an  election  precisely  as  the  claimants  in  the 
Frances  had. 

Dexter,  for  the  respondents  and  claimants.  The 
possession  of  the  goods  was  continued  in  Cross  &  Co. 
by  their  agents  at  Liverpool,  Earl  &  Co.,  who  ship- 
ped as  their,  and,  consequently,  as  our  agents,  ou 
board  a  general  ship,  to  us,  for  our  account  and  risk. 
When  the  goods  were  first  put  in  motion,  their  transit 
to  New- York  began,  and  they  were,  in  efiect,  deli- 
vered to  the  consignees  at  that  port  Some  act  ot 
the  correspondent  in  Europe  may  be  necessary  to 
9how  that  he  elects  to  consider  the  goods,  after  be- 
ing purchased  of  the  manufacturer,  as  the  property 
of  the  merchant  in  America.  But  such  an  act  exist- 
ed in  this  case ;  and  the  property  changed  when  the 
goods  were  delivered  to  the  common  carrier  on  the 
canal  from  Birmingham  to  Liverpool,  i.  e.in  18II. 
The  carrier  was  the  bailee  of  the  consigfnees  in  law, 
and  the  goods  were  at  their  risk  from  th^t  time.  It 
ttiay  be  true  that  the  bankers  cannot  maintain  a  suit 
against  us ;  but  it  may  be  true  that  the  property, 
nevertheless,  vests  in  us.  The  only  doubt  whethei 
such  a  suit  could  be  maintained,  is,  that  the  debt  due 
to  Cross  ^  Co.  being  a  chose  in  action,  could  not  be 
transferred.     Still,  the  right  to  it  subsists  in  them, 


OF. THE  UNITED  STATES.  31 

\irliO  may  sue  the  claiitnants  on  account  ot  the  ad-      laie. 
vances  made  by  order  from  theoL    It  isj  therefore,   ^-^^"^^^ 
immaisrial  which  pf  the  two  parties  in  England  may  and  QmM. 
maintain  the  action.    £x.ccpt  for  the  intervention  of 
the  capture  and  prize  proceedings,  the  goods  are  de* 
h'vei*ed,  and  the  claimants  are  debtors  for  the  price. 
A  bill  of  lading  drawn  in  consequence  of  an  order  to 
sHijp  goods,  transfers  the  property  to  the  consignee. 
.There  is  np  copy  of  what  is  termed  the  assignment; 
but  it  is  easy  to  see  that  its  object  was  not  to  defeat 
the  arrangement,  or  the  subsisting  relations  of  credi- 
tor and  debtor  between  Cross  &  Co.  and  the  claim- 
ants; but  merely  to  enable  the  bankers  to  receiye 
their  money  from  the  consignees.     Either  the  assign- 
ment was  a  sale,  or  a  mere  naked  authority  to*re- 
ceiye  payment  from  the  claimant?.     If  a  sale,  then 
was  it  invalid  for  want  of  delivery;  if  an  authority 
only,  then  the  right  of  property  remains  where  it 
was,  though  it  is  possible  the  bankei3  would  have 
been  entitled,  in  equity,  to  receive  the^  money.     The 
expression  in  the  heafOing  of  the  invoice,  ^  which 
goods  are  now  the  property  of  Messi^s.  Spooner,  Att- 
wood  &  Co,'^  only  proves  them  to  be  bad  lawyers 
and  bad  logicians.    Probably  they  are  ignorant  of 
the  distinction  between  general  and  special  property. 
The  re$gest(B  do  not  warrant  a  pretension  of  general 
property  in  them,  and  we  deny  the  conclusion  they 
have  drawn.     Nothing  passed  but  a  right  to  receive 
the  price  of  the  goods.     They  had  not  even  a  lien,  or 
other  legal  right,  because  they -never  had  the  posses- 
sion ;  and,  in  whatever  way  they  might  hav.e  enforced 
their  claim*  they  meant  nothing  more  by  it  than  a 
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1816.      Confident  expectation,  founded  on  mercantile  cour- 


tesy, that  the  claimants  would  pay  them.    The  ori- 

Thc  Mary       .  •' ,  i    .  i   ^  «     #*i 

UDd  ii*unui.  ginal  arrangement  was  to  subsist^  and  Cross  &  Co. 
were,  in  fact,  the  shippers.  Even  supposing  they 
haye  not  fulfilled  our  order  literally  and  strictly ;  sup- 
pose a  right  of  election  in  thi3  consignees  to  receive 
or  reject  the  goods ;  are  we  not  to  wait  for  this  elec- 
tion ?  Can  they  lose  the  property  before  this  election 
is  made  ?  An  irregularity  or  defect  in  the  execution 
of  their  order  may  give  them  a  right  of  action  against 
their  correspondents  in  a  court  of  municipal  law  for 
damages ;  but  if  thc|  rule  of  the  prize  court  be,  that 
the  property  must  be  vested  in  the  claimants  at  the 
time  of  shipment,' they  are  entitled  to  rest'.ution  in 
the  present  case. 

Pinknet/j  for  the  appellants  and  captors,  in  replyl 
The  question  is,  in  whom  did  the  property  vest  at  the 
time  of  shipment,'  or  at  the  time  of  capture?  The 
claipiants  could  not  make  an  efiicacious  election  after 
capture,  bec^-use  the  rights  of  the  captors  interposed 
before  any  election  could  be  made.  If  these  rights 
had  not  thus  interposed,  then  the  power  of  election 
might  be  exerted.  Therefore,  the  question  stated 
is  the  only  controversy  in  the  cause.  Take  the 
transaction  by  its  stages ;  break  it  up  into  its  con- 
stituent parts :  at  what  epoch — through  the  instru- 
mentality of  what  circumstances,  did  the  property  pas^ 
to  the  claimants  P  If  it  did  not  so  pass,  it  was,  on  the 
ocean,  the  property  of  an  enemy,  and,  therefore,  liable 
to  capture  and  confiscation.  The  orders  are  not  here : 
but  will  the  documentary  evidence^  now  before  the 
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court,  justify  restitution  ?  1.  Did,  Iben,  the  first  pur-  isis. 
chase  vest  the  property  in  the  claimants  ?  In  the  Fran-  ""^"^^^^ 
ces,  it  was  determined,  that  it  had  no  such  effect;  and  and  Bumiu 
the  doctrine  is  upheld  hy  all  principle  and  all  analogy. 
2.  The  goods  were  sent  to  Liverpool,  jeoid  they  still 
remained  the  property  of  Cross  &  Go.  The  delive- 
ry in  the  vehicle  on  the  canal  was  inland,  and  prepa- 
ratory to  the  maritime  delivery.  The  agents  of  Cross 
&  Co.  at  the  outport  were  not  agents  of  the  claim- 
ants, nor  liable  to  them  in  an  action.  The  claimants 
were  not  bound,  nor  coiild  they  take  possession  at 
this  epoch.  Suppose  Cross  &  Co.  bad  become  bank- 
rupt, would  the  goods  have  vested  in  them?  or  would 
they  have  been  obliged  to  ship  ?  3.  Consider  the 
legal  effect  and  circumstances  of  the  assignment. 
Cross  &  Co.  were  the  complete  proprietors  of  the 
goods,  and  the  present  claimants  could  not  have 
shown  themselves  in  a  court  of  justice.  The  parties 
considered  the  transfer  to  have  changed  the  proper- 
ty, and  they  knew  better  what  they  had  done  than 
the  court  can  know.  It  must,  therefore,  have  been 
calculated  and  adapted  to  change  the  property;  the 
bankers  could  have  had  no  indemnity  otherwise. 
They  must  have  had  a  discretion  to  dispose  of  the 
goods ;  and  had  they  become  bankrupts,  their,  as- 
signees must  have  bad  the  same  discretion.  There  is 
always  a  locus  penitentim  in  the  vendor  before  deli- 
very; (as  to  the  right  of  property  I  mean,  not  as  to 
the  right  of  action  in  the  vendee ;)  the  caprice  of 
the  vendor  may  influence  him  to  change  the  direction 
of  the  property.  Had  the  right  of  the  claimants 
been  a  vested  right,  the  vendor  m  England  might 

Vol.  I.  E 
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1818.  h&ve  brought  an  action  against  them  at  anj  stage  of 
^'^^'^'^^^  the  transaction.  At  what  epoch  could  either  he  or 
uM  Sqim!d^  the  bankers  have  brought  such  an  action  ?  The  re^- 
maining  question  is  as  to  the  concurrent  actd  of  both. 
Did  those  acts  vebt  a  right  to  the  price  in  either?  or 
was  it  in  the  election  of  the  claimants  to  receive  the 
commodities?  The  intervening  assignment  to  the 
bankers  sundered  the  merchants  itk  England  from  the 
claimants ;  it  deprived  them  of  their  ability  to  obey 
the  original  order;  all  privity  of  contract  between 
the  principal  and  agent  was  gone.  There  was  no 
obligation  on  the  part  of  Attwood  &  Co.  to  ship;. no 
authority;  no  power;  no  right!  How  is  it  that  the 
rights  of  war  on  the  property  are  to  be  defeated  ?  By 
showing  an  authority  to  ship  ?  It  exisf s  not  The 
question  is  strictijuru;  the  claimants  arp  not  bound 
to  acquiesce  in  the  new^  state  of  this  transaction;, 
they  have  an  election  to  do  so  or  not  Had  the 
goods  airived  without  interruption  at  their  port  of 
destination^  the  claimants  might  have  accepted  them, 
and  thus  adopted  the  new  state  of  the  transactioD,  and 
the  new  parties  to  it  But  the  rights  of  war  inter- 
cept transfer.  The  consignees  are  not  liable  for  the 
retrospective  charges  at  the  foot  of  the  invoice,  un- 
less tlio  goods  had  been  shipped  by  the  agent,  and 
received  by  the  principal.  The  usage  of  trade  is« 
that  the  factor  always  charges  these  expenses ;  were 
it  otherwise,  it  would  follow  that  the  property  would 
idways  be  transferred  on  the  first  purchase,  contrary 
to  the  express  authority  of  the  Frances,  with  which 
ihe  present  case  coincides  in  principle. 


^ 
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Marshall^  Ch.  J.,  delivered  the  opinion  of  the      i$i9« 
court,  andy  after  recitinir  the  documentary  evidence*   ^^^^^'^^^ 
proceeded  as  follows :  and  Susaii. 

Upon  these  papers  it  is  contended  by  the  captors^  F«b.  istb^ 
that  the  goods  remained  the  property  oC  Daniel  Cross 
A  Co.  until  the  transfer  to  Spooner,  Attwood  &  Co^ 
when  they  became  the  property  of  the  assignees; 
that  this  change  of  property  so  operates  upon  tho 
subsequent  shipment  as  to  make  it  a  shipment  with- 
out order,  and  to  leave  it  in  the  election  of  G.  &  H. 
Van  Wagenen^  to  accept  or  reject  the  goods ;  and 
thnt  this  right  of  election  is  terminated  by  the  inter- 
vening right  of  the  captors. 

On  the  part  of  the  claimants  It  is  contended^  that 
their  right  commenced  with  the  purchase,  which  was 
made  by  their  order,  and  for  their  account  and  risk, 
and  was  completed  when  the  goods  were  forwarded 
to  Liverpool :  that  if  this  point  be  determined  against 
them,  still  the  whole  transaction  evidences  an  inten- 
tion to  assign  the  claim  of  Daniel  Cross  &  Co.  to 
Spopner,  Attwood  &  Co.,  so  as  to  give  them  a  right 
to  receive  the  money,  but  not  in  any  manner  to  affect 
the  interests  of  G.  &  H.  Van  Wagenen. 

Whether  Messrs.  G.  &  H.  Van  Wagenen  became 
the  owners  of  the  goods  on  dieir  being  sent  from 
Birmingham  to  Liverpool,  must  depend  on  the  or- 
ders under  which  Daniel  Cross  &  Co.  acted.  If 
their  authority  was  general  to  ship  to  G.  &H.  Van 
Wagenen,  the  goods  might,  according  to  the  circum- 
stances of  the  purchase,  remain  the  property  of 
Daniel  Cross  &  Co.  until  they  were  delivered  to  the 
master  of  the  vessel  for  the  purpose  of  traosporla- 
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18^16.      tion.    Jf  thej  were  directed  to  purchase  the  goods, 
^;Jp^^   and  to  store  them  in  Liverpool  as  the  goods  of  G,  & 
•ad  Satan.  H.  Van  Wagenen^  to  be  afterwards  shipped  to  the 
United  States,  it  appears  to  the  court  that  the  proper- 
ty changed  on  being  sent  to  Liverpool,  and  immedi- 
ately vested  in  the  American  merchants  for  whom  they 
were  purchased.    The  testimony  respectmg  the  or- 
ders   is  found    in  the    letter  from  Daniel   Cross 
&  Co.  to  G.  &  H.  Van  Wagenen.    The  words  of 
that  letter  which  bear  particularly  on  this  point  are, 
^In  consequence  of  the  revocation  of  the  British 
Orders  in  Council,  on  .the  first  day  of  August  next, 
we  have  lost  no  time  in  shipping  the  goods  sent  to 
Liverpool  so  long  since,  agreeably  to  your  kind  or; 
der.^^     This  language  is  not  equivocal.     It  imports, 
in  terms  not  tabe  misunderstood,  that  the  goods  were 
sent  from  Birmingham  to  Liverpool,  in  consequence 
of  the  orders  of  Messrs.  G.  &  H.  Van  Wagenen. 
This  letter  is  addressed  to  the  house  which  had  given 
the  order,  and  was  written  without  an  existmg  mo- 
tive for  misrepresenting  that  order.     There  is  cer- 
tainly nothing  in  the  circumstances  of  the  transaction 
which  would  render  it  probable  that  the  order  must 
be  represented  in  this  letter,  either  carelessly  or  inten- 
tionally, in  any  manner  different  from  that  which  was 
really  given.    The  situation  of  this  country  during' 
what  has  been  termed  our  restrictive  system  was  no- 
toriously such  as  to  render  it  an  object  with  every 
importing  merchant  to  use  the  utmost  despatch  m 
bringing  in  his  goods  so  soon  as  they  should  be  legal- 
ly admissible;      Nothing,  therefore,  can  be  more 
probable  than  that  orders  for  making  purchasea 
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which  were  to  be  executed  at  an  inland  place,  bj  a      1816. 
house  residing  at  such  place,  would  be  accompanied 
mih  orders  directing  them  to  be  conveyed  to  a  sea- 
port,   there  to   be  held  in*  perfect  readiness  for 
exportation.    In  the  usual  course  of  trade,  if  the 
purchasmg  and  shipping  merchant  be  the  samot 
there  would  rarely  be  any  actual  change  of  proper- 
ty  between  the  purchase  and  the  shipment  of  the 
articles,  nor  could  we  expect  to  find  any  extrinsic  evi- 
dence of  ownership,  other  than  the  mere  possession; 
but  in  the  state  of  trade  which  existed  at  the  tioie  of 
this  transaction,  siich  change,  and  the  evidence  of  it^ 
may  be  reasonably  expected.    In  the  common  state 
of  things,  the  whole  order  respecting  purchase  and 
shipment,  where  the  same  agent  is  employed',  is  exe- 
cuted with  expedition,  and  is,  in  appearance,  one 
transaction.    In  the  actual  state  of  things^  ibe  pur- 
chase was  to  be  made  immediately,  but  the*shipment 
was  to  take  place  at  some  future  mdefinite  period. 
It  would  depend  on  an  event  which  might  be  veiy 
near  or  very  remote.    It  became  a  divided  transac- 
tion, or,  rather,  two  distinct  operations.    We  look  for 
some  mtervening  evidence  of  ownership  in  the  person 
for  whoin  the  purchase  was  made,and  are  not  surpris- 
ed at  finding  it.    If,  In  such  a  state  of  things,  the  goods 
were  procured  under  a  general  order  to  purchase, 
but  not  to  ship  until  some  future  uncertain  event 
should  occur,  and  were,  in  the  mean  time,  to  remain 
the  property,  and  at  the  risk  of  the  agent,  they  would 
probably  be  retained  at  the  place  of  purchase  under 
bis  immediate  control  apd  inspection.     Their  convey- 
nee  to  a  seaport,  tlicre  to  be  stored  until  their  im- 
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1816.      portation  into  the  Unitbd  States  should  be  allowed, 
2^^^"^^   was  such  a  fact  as  would  scarcely  have  taken  place 

The  Bfaiy  ,  •'  .         *^ 

tad  SoMib   without  special  orders,  in  the  course  of  whiqh  an  ac- 
tual investment  of  the  property  in  the  person  by 
whose  order,  and  for  whose  use,  the  goods  were  pur- 
chased and  stored  at  a  seaport,  is  not  unreasonably 
to  be  expected.    The  court  considers  this  letter,  then, 
as  proving  incontestibly  that  the  goods  were  convey- 
ed to  Liverpool,  and  there  stored,  to  be  shipped  on 
the  happening  of  some  future  ev^nt  which  it  was  sup- 
posed would  restore  the  commercial  intercourse  be- 
tween the  two  countries,  b  pursuance  of  specific  orders 
from  the  claimants ;  and  is  further  of  opinion,  that  the 
transaction  itself  furnishes  strong  intrinsic  evidence 
that  the  goods,  when  stored  in  Liverpool,  were 
the  goods  of  the  claimants,  subject  to  that  control 
oyer  them  which  Daniel  Croeis  &  Co.  would  have 
as  the  purchasers,  and  intended  shippers,  who  had 
advanced  the  money  with  which  they  were  purchas- 
ed.   However  this  control  and  lien  might  be  uised 
for  thpir  ownsecurity, it  could  not  be  wantonly  used 
to  the  destruction  o(  the  pi'operty  of  6.  &  H.  Van 
Wagenen,  and  any  conveyance  to  a  person  having 
notice  of  their  rights  ought  to  operate,  and  be  con- 
sidered as  intended  to  operate,  consistently  with  them, 
so  far  as  the  two  rights  could  consist  with  each 
other.    The  words,  then,  in  the  invoice,  which  repre- 
sent the  goods  as  the  property  of  Spooner,  AttWood 
&.  Co.,  are  introduced  with  no  other  object  than  to 
secure  tlie  payment  of  the  purchase  money  to  them. 
The  invoice  made  out  by  Spooner,  Attwood  &  Co* 
themselves,  states  the  merchandise  it  specifies  to  have 
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been  purcfiacied  by  Daniel  Cross  k  Co.,  by  order,  and  1816. 
on  account  and  risk  of  Messrs.  G.  &  H.  Vian  Wage*-  ^'^^X^ 
nen,  and  to  have  been  forwarded  to  Liverpool  more  and  Sunn, 
than  12  months  anterior  to  the  date  of  the  shipment 
Goods  t^us  purchased,  and  thus  conveyed  to  a  sea«^ 
port,  and  stored  under  the  orders  of  the  American 
merchant,  may  well  be  considered  as.leavmg  in  the 
purchaEing  agent  only  'the  lien  which  a  factor  hat 
to  secure  the  payment  of  the  mdney  which  is  due  to 
him.  If  this  was  the  true  state  of  the  property  at  the 
time  of  the  assignment  to  Spooner,  Attwood  &  Oo*^ 
ihey  having  full  notice  ihat  the  assignment  could 
only  operate  as  an  order  for  G.  &  H.  Van  Wagenen 
to  pay  the  money  to  them,  (Spooner,  Attwood  fc 
Co.)  and  wo^d,  probably,  in  its  form  and  expres* 
sions,  manifest  this  idea. 

The  court  is  much  inclined  to  the  opinion,  that  these 
goods  became  the  property  of  the  claimants  on  be- 
ing stored  in  Liverpool,  if  not  at  an  antecedent  time. 
The  question,  however,  would,  undoubtedly,  be  n£- 
fected  by  the  order  under  which  Daniel  Cross  &  Co, 
acted ;  by  the  deed  of  assignment  to  Spooner,  AtU 
wood  &  Co.;  and  by  other  papers  which  are  attain- 
able. If,  therefore,  the  case  depended  entirely  upon 
tiiis  pomt,  farther  proof  might  be  required.  But,  in 
the  opinion  of  the  majority  of  the  court,  the  case 
does  not  depend  on  this  pomt  alone. 

If  the' goods  were  shipped  in  pursuance  of  the 
orders  given  by  G.  &  H.  Van  Wagenen,' the  dehve- 
ly  on  board  the  ship  was  a  delivery  to  them ;  the  pro- 
perty was  vested  in  them  by  that  act,  and  they  had 
no  tlectipn  to  accept  or  reject  it^ 


40  CASES  IN  THE  SUFAEME  COURT 

181S.  In  pursuing  this  mquiiy,  the  legal  effect  of  the 
^^f^"^^  tratisaction  must  depend,  in  a.  considerable  de<* 
ud  S«Mn.  gree,  on  the  intent  of  the  parties,  and  that  intuit  is, 
in  this  case,  to  be  collected  chiefljr  from  their  letters, 
and  from  the  circumstances  in  which  they  stood. 
G.  &  H.  Van  Wagenen  were  American  merchants 
desirous  of  receiving  the  goods  they  had  ordered  as 
soon  a :  the  importation  of  those  goods  should  be  al** 
lowed.  Daniel  Cross  Sc  Co.  were  commission  meir- 
chants  of  Birmingham,  eng^ed  in  the  American 
businesst  Spooner,  Attwood  &  Co.  were  bankers, 
frietidly  to  Daniel  Cross  &  Co. ;  were  desirous  of 
promoting  their  interests,  and  recommending  them  to 
business,  and  had  advanced  them  money  whilp  em« 
barrassed  by  the  difficulties  consequent  on  the  state  - 
of  trade  between  the  United  States  and  Great  Britain. 
Spooner*  Attwood  &  Co.  were  desirous,  not  of  pur<r 
chasing  the  goods  stored  at  Liverpool  by  Cross  & 
Co.  for  the  claimants ;  not  of  interrupting  the  ship^ 
ment  of  those  goods,  or  the  connexion  between 
Daniel  Cross  &  Co.  and  G.  &  H.  Van  Wagenen; 
but  of  permitting  the  shipment  to  proceed,  and  of  re- 
ceivbg,  themselves,  the  money  to  whidi  Cross  Sc  Co, 
were  entitled.  Such  was  the  situation,  and  such  the 
objects  of  all  the  parties :  keeping  this  situation  and 
these  objects  in  vie w*  let  the  testimony  be  examined 
The  letter  of  Daniel  Cross  &  Co.,  dated  the  8th  of 
July,  1812,  is  In  &e  language  of«men  who  were 
themselves  the  ship^pers  of  the  goods.  .  ^^  We. have 
lost  no  time,^'  they  say,  ^'  in  shipping  th^  goods,  sent 
to  Liverpool  so  long  since,  agreeably  to  your  kind 
order."    They  speak  of  the  vessel  and  of  the  freight. 
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u  if  the  yessel  were  selected,  and  the  coatraei  1816. 
made^  by  themselves*  **  We  thoug^^t  you  would  ijlj^^j^ 
prefer  to  haye  the  goods  at  this  rate,  rather  than  ^^  Susan, 
wait  for  a  reduction  in  the  freight''  They  next  re* 
fer  to  the  letter  of  their  fHcnds,  Spooner,  Attwood 
&  Co.,  to  show  the  inconvenience  they  had  sustain- 
ed as  young  merchtots,  but  without  any  indication 
of  ah  interference  of  that  house  in  the  shipment,  and 
condude  with  saying,  ^  the  amount  of  invoice,  hcrc^ 
with,  to  your  debit,  ia  S20L  2s.  Idl,  which)  agreeably 
to  the  letter  of  Spooner^  Attwood  &  Co.,  you  will 
please  to  remit  to  them  on  arrival  of  the  goods.'' 
This  iJB  the  lettet*  of  an  agent  who  has  executed,  com- 
pletely, the  order  which  had  been  given  him ;  but 
who,  having  been  compelled  to  borrow  money,  |iad 
tranirferrecl  his  pecuniary  claims  to  his  creditor. 
The  letter  of  Spooner,  Attwood  Sc  Co*  will  next  be 
considered.  It  is  dated  the  day  ajfter  diat  wi:itten 
by  Daniel  Cross  i$^  Co.  After  stating  their  friend-* 
ship  for  Daniel  Cross  Sc  Co;^aiid  the  aid  afforded 
that  house^  they  add :  >vbut  bm  it  was  nelbesssLry  that 
our  assistance  should  be  very  considerable,  we 
thought  it  right  to  obtain  from  them  an  assignment 
of  certain  quantities  of  goods  which  they  had  pro* 
vided  on  account  of  your  Koiise,  and  of  several 
others  in  the  United  States,  previous  to  the  2d  of 
February,  181 L  We  are  thus  introduced  to  your 
acquaintance*  and  we  beg  leave  to  send  you  here- 
wiUi  an  invoice  of  the  good?  Daniel  Cross  &  Co.  had 
purchased  for  youi*  accbunt,  and  which  we  now  for* 
ward  to  you,  requesting  that  you  will  remit  the 
amount  of  820^  2i.  ItL  to  us  at  your  earliest  con* 
V«L.I.  E 
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1816.  venience.''  Nothing  is  said  in  this  1-^tter  respecting 
^^'^J^^  the  vessel  by  which  the  goodff  were  sent;  nothing 
and  Sutan.  indfcating  the  exercise  of  any  judgment  by  Spowerv 
Aitwood  &  Co.,  respecting  the  time  or  manner  of 
sending  f hem ;  nor  any  thing  which  would  lead  to 
the  opinion  Ihat  they  interfered,  in  any  manner 
whatever,  in  the  transaction  of  the  business.  On 
comparing  the  two  letters,  the  infereace  is  inevitable, 
that  Daniel  Cross  &  Co.  continued  to  execute  the 
order  of  G.  Sc  H.  Van  Wagenen,  in  like  manner  an 
if  their  affairs  had  never  been  embarrai^sed;  The 
contents  of  the  two  letters,  m  conformity  with  the 
situation  and  views  of  .the  parties,  prove,  that  Daniel 
Cross  &  Co.  had  only  transferred  to  Spooner,  Att-» 
wood  &  Co.  their  right  to  receive  j^yment  for  the 
goods,  and  that  the  arrangements  between  them 
were  intended  only  to  secure  tb^t  object  The  as* 
signment  of  the  goods  mentioned  in  the  letter  of 
Spooner^  Attwood  &  Co.  does  not  appear  from  the 
context,  and  from  the  natum  of  the  transaction,  to 
.  be  intended  to  convey  the  idea  of  a  sale,  but  to  be 
used  in  rather  a  different  sense,  as  an  assignment  of 
the  adventure,  or  of  the  right  to  the  debt  due  from 
G.  &  H.  Van  Wagenen*  Whatever  may  have  been 
the  form  of  this  assighment,  it  is  apparent  that  it  could 
not  have  been  mad^,  and  certainly  was  not  made, 
with  the  intention'  of  enabling  Spooner,  Attwood  & 
Co.  to  defeat  the  shipment  to  G.  &  H.  Van  Wage- 
nen, or  to  control  the  proceedings  of  Daniel  Cross 
&  Co.,  under  the  order  they  had  i-eceived.  Why, 
then,  are  the  goods,  when  put  on  board  the  Mary 
and  Susan,  in  pursuance  of  tlio  drders  of  the  claim- 


uid  Susan. 


OF  THE  UNITED  STATES.  43 

ants,  to  be  considered  not  their  propertji  but  as  the      i^l^- 
property  of  Spooner^  Attwbod  &  Co.  ?    It  is  said  The  Mary 
that  they  were  shipped  by  Spooner,  Attwood  &  Co., 
hot  by  Daniel  Cros;  &  Qo.;  that  the  confidence  im- 
plied in  the  order  for  purchase  and  shipment  was 
perscMial,  and  could  not  be  transferred  or  executed 
by  another.    Allow  to  this  argument  all  the  weight 
which  is  claimed  for  it  by  the. counsel  for  the  cap* 
tors ;  what  part  of  this  personal  trust  was  transfer-* 
red  ?    What  part  of  tHe  order  was  executed  by  any 
othei  than  Daniel  Cross  &  Co.  ?    The  goods  were 
purchasedysent  to  Liverpool,  stored,  and^  afterwarjis. 
shipped  by  them.    Every  pther  auxiliary  pant  of  the 
transaction  was  performed  by  them.    Nothing  ap~ 
pe^rs  to  haye  been  done  in  pursuance  of  orders  from 
Spooner,  Attwood  &  Co.,  but  every  thing  in  pursu* 
ance  of  their  own  jndgment,  acting  under  tfie  order 
receiyed  from  6.  &  H.  Van  Wagenen.    Oto  this 
.ground  the  claimants  could  raise  no  objections  to 
the  conduct  jof  Daniel  Cross  4i  Co.     But  it  is  said, 
thft  Daniel  Cross  ft  Co.  might  have  had  the  funds 
of  Gw  Sc  H.  Van  WageAen  in  their  hands,  in  which 
case  the  claimants  would  have  been  compelled,  by 
receiving  the  goods,  to  pay  their  amount  to  Spoonep, 
Attwood  &  Co.;    consequently,    this    assignment 
must  be  considered  as  creating  in  Spooner,  Athrood 
k  Co.  new  rights,  which  released  G.  k  H.  Van 
Wagenen  from  the  obligation  to  receive  the  eargo. 
But  Daniel  Cross  k  Co.  did  .not  purchase  with  the 
funds  of  the  claimants.     They  purchased  with  their 
own  fimds.    They  inflicted,  therefore,  no  injuiy  on 
the  claimants  by  transferring  their  'right  to  the  ftio* 
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1816,  ney  .to  Spooner,  Attwood  &  Co.  The  effect  of  the 
^^f'^^^^  transaction  19  precisely  tlie  same  as  if  they  had 
»ad  Sqsan.  draVrn  a  bill  in  favour  of  Spooner,  Attwood  &  Ca 
for  the  amount  of  the  invoice.  It  is  said  that  the 
assijopimcnt  gave  Spooner,  Attwood  4&Co.  an  elec- 
tion to  ship  the  goods,  or  to  dispose  of  them  other- 
wise, and  that  the  necessary  consequence  of  this 
power  of  election,  is  a  coiTespondent  right  of  elec- 
tion in  G.  &  H.  Van  Wagenen  to  rfeceive  or  reject 
them.  The  court  does  not  view  the  transaction  in 
this  light  The  assignment  to  Spooner,  Attwood 
&  Co.  is  understood  by.  the  court,  from  the  evidence 
furnished  by  the  letters,  and  the  circumstances  and 
objects  of  the  parties,  to  have  been  subject  to  the 
right  of  Daniel  Cross  &  Co.  to  execute,  completely^ 
the  order  of  the  claimants.  The  interests  of  all 
parties  vrere  best  promoted  by  pursuing  this  coursci 
6nd  they  appear  to  have  pursued  it  The  court 
perceives  nothing  which  can  justify  the  opinion  tibat 
Spooner,  Attwood  &  Co.  had  a  right,  or  would  have 
been  permitted,  to  intercept  the  shipment  Certain- 
ly it  was  neither  their  wish  nor.  their  interest  to  in* 
terrupt  it  It  is  not  reasonable,  therefore,  to  sup 
pose,  that  they  would  have  created  any  difficulty  in 
obtaining  a  right  tp  claim  the  amount  of  the  invoice 
from  G.  &  H.  Van  Wagenen,  by  insisting  on  sudh  an 
assignment  as  Daniel  Cross  &  Co.  would  hav6  been 
vnwillmg  to  make,  because  it  might  have  proved  in-^ 
jurious  to  them,  without  benefiting  the  house  they 
meant  to  secure.  It  has  also  been  argued,  that  the 
orders  most  probably  directed  a  shipment  of  the 
goods  when  the  non-intercourse  should  be  remoyedi 
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and  that  a  shipment  before  that  ^e  was  ivilhout  1816. 
orders,  and  at  the;  risk  of  the  shipper.  The  court  does  ^^ITX^ 
not  think  this  probable.  It  is  well  known  that  the  and  Smau. 
continuance  of  the  laws  of  non-intercourse  was  consi- 
dered, as  dependmg  on  tlie  continuance  of.  the  orders 
in  council.  It  is,  also,  perfectly  clear,  that  the  Ame- 
Hcan  merchant,  who  should  permit  his  goods  to  re- 
main in  Great  Britain  until  intelligence  of  the  repeal 
of  the  non-intercourse  laws  could  be  conveyed  from 
this  country  to  that,  would  be  anticipated  by  all 
others,  and  would  bring  them  to  a  market  already 
supplied.  Nothing,  tlierefore,  would  be  more  rea- 
sonable than  to  order  them  to  be  shipped  on  ,the  re- 
voca^tion  of  the  orders  in  council.  This  idea  is  sup- 
ported by  the  letter  of  Daniel  Crosd  &  Co.  TRat 
letter  indicates  no  doubt  of  the  propriety  of  the 
shipment 

Upon  a  view  of  the  whole  case,  the  majority  of 
the  court  is  of  opinion,  that  this  is  not  a  case  in 
which  farther  proof  ought  to  be  reqmred,^  and  that 
the  goods  by  the  Mary  and  Susan  were  shipped  in 
pursuance  of  the  orders  of  the  claimants,  dnd  be- 
came their  property  when  delivered,  for  their  use,  to 
^he  master  of  ^the  vessel,  if  not  at  an  earlier  period. 

Sentence  of  the  circuit  court  afiirmed  with  costs. 
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The  Mary  and  Susan. — ^Richardson,  ClaimanL 

Gooii,  ihe  pmpertj  of  meiclHUiti  actually  domiciled  in  the  eneny'i 
ooonCry  at  the  breakiof  out  of  a  war,  are  tabjef  t  to  capture  andcoo- 
fiscatioQ  as  priae. 

Hie  &ct)  that  the  commander  of  a  private  armed  remA  was  an  alien 
enemy  at  the  time  of  the  captm  made  by  him,  does  not  invalidate 
anch'captore. 

Tbe  President's  iostnictions  of  the  28th  Angrnst,  1812,  prohibiting  the 
ii|tenraption  of  vessels  oomifig  from  Great  Britain,  in  conseqoence 
•f  the  snpposbd  repeal  of  the  British  Orders  ii|  Cooncil,  must  faave 
been  actually  known  to  the  commanders  of  vessels  of  war,  at  .or 
liefoB  tbe  seizure,  in  order  to  invalidate  captures  made  contrary  to 
the  IMer  and  spirit  of  the  instructions. 

Appeal  from  the  Circuit  Court  for  the  district  of 
New-York.  This  was  a  claim  by  Mr.  Richfurdso^ 
for  a  portion  of  the  cargo  of  the  siame  ship  mention- 
ed in  the  preceding  cause,  which  portion  was  con- 
demned in  the  district  and  circuit  courts.  The 
claimant,  a  native  of  Great  Britam,  and  a  naturalized 
citizen  of  the  Uiiited  States^  was  a  resident  merchant 
of  Liverpool  at  ^tib^  breaking  out  of  the  late  war,  but 
returned  to  this  country  in  the  month  of  May,  1813, 
after  knowledge  of  the  capture,  and  pending  the 
proceedmgs  in  the  district  court  The  capture  was 
made  on  the  3d  of  September*  1812,  within  18  miles 
of  Sandy  Hook,  in  13  fathoms  of  water,  where  ves- 
sels are  frequently  passing  and  anchoring,  and  the 
piivateer  had  previously  spoken  at  sea  another  pri- 
vateer and  a  pilot  boat  schooner  from  Philadelphia. 
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There   was   also    contradictory    testimony   as    to      1816. 
whether  the  commander  of  the  privateer  had  know-  '^[IJJ^^mj^ 
ledge  of  the  president's  additional  instructions  of  the  and  Suwii. 
26th  of  August,  1812,  before  the  capture,  which,  as 
it  is  noticed  in  the  opinion  of  the  court,  it  is  unne-' 
cessary  to  state.     By  those  instructions  the  public 
and  private  armed  vessels  of  the  United  States  were 
not  to  inten-upt  any  vessels  belonging  to  citizens  of 
the  United  States,  coming  firotn  British  ports  to 
the  United  States,  laden  with  British  merchandise,  in 
consequence  of  the  alleged  repeal  of  the  British 
Orders  in  Council,  but  were,  on  the  contrary,  to  give 
aid  and  assistance  to  the  same,  in  order  that  such  ves- 
sels and  their  cargoes  might  be  dealt  vrith  on  their, 
arrivaL^s  migbt  be  decided  by  the  competent  autho- 
rities. . 

Stockton^  for  the  appellant  and  claimant,  stated, 
that  this  was'  a  case  ofsummum  ju8\  where  the  pro- 
perty of  a  citizen,  shipped  without  knowledge  of  the 
war,  upon  the  repeal  of  the  British  Orders  in  Council, 
was  condemned  upon  the  authority  of  the  Venus,*  sind 
the  doctrine  of  domicil.  There  is  here  no  question' 
of  proprietary  interest,  or  of  national  character,  in- 
dependent of  this  particular  transaction.  But,  un^ 
less  the  court  thinks  proper  to  review  its  decisions 
upon  the  effect  of  commercial  domicil,  the  appellant 
is  confined  to  three  points  in  support  of  his  claim  r 

1st  That  the  capture  was  mietde  after  the  com- 
mander of  the  privateer  had  knowledge  of  tlie  in^ 
structions  of  the  26th  of  August,  1812. 

«  Fetanry  Tcrnk,  1814.. 
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1816.  2<i  That  if  he  had  not  such  kjiqwledge,  condem* 

XhTMtry  ^^^^^  cannot  take  place vas  the  capture  was  made 
and  Susan,   subsequent  to  the  issuing  .of  tlie  instructions. 

3d.  That  the  commander  of  the  privateer  is,  and 
was  at  the  time  of  the  capture,  an  alien  epemy,  andr 
consequently,  his  cpmmission^is  void. 

1.  This  is  a  question  of  fact,  to  be  determined  by 
the  weight  of  testimony.  2.  Xhe  instructions,  were 
ceilainly  communicated  to  the  commander  before 
prize  proceedings  ivere*  commenced,  and  it  was  the 
doty  of  the  capiors  to  have  relinquished  the  proper-'^ 
tyv  subject  to  the.  decision  of  government,  under  the 
Non-Imporiation  Act  Capture  does  not  vest  the 
property  of  tlie  goods  in  the  captors,  but  itaerely 
authorizes  tnem  to  carry  in  for  adjudication*  The 
Prize  Act  of  the  26th  of  June,  1812,  sect  6.,  showf 
that  the  property  is  not  vested  in  them  lintil  after 
cond^mnktibp.  All  laws  take  effect  from  their  en- 
actment, a^  to  rights  of  proper^;  and  at  comipoH 
law,  statutes  take  effect,  by  a  fiction,  from  the  first 
da^  of  the  laession  at  which  they  are  passed.  The 
instructions,  issued  under  the  8th  section  of  the 
Prize  Act,  are  legislative  in  tlieir  nature*  Gaptort 
are  the  mere  delegates  and  substitutes  pf  the  sove- 
reign ;  tibeir  authority  is  derived  from  himyand  q^ust 
be  exercised  in  Conformity  with  the  will  of  die 
gtate.^  The  power  of  the  president  to  issue  these 
instructions,,  has  already  beed  realized  by  the 
court  The  rights  of  war  and  peace  depend  upoi 
the  fact  of  the  existence  of  a  state  of  war  and  pea^ce 

h  %  Ajemi,  part2.  c  6.  art  3.  sect  4,  6.  7.  la 
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not  opon  the  knowledge  of  that  fact  A  prize  made  I8t6* 
after  a  declaration  of  war,  without  knowledge  of  its  !^JJJJ|^ 
existence,  is  goodi  and  a  prize  made  after  the  cessa-  andBaiam 
tion  of  hostiliti^i^  is  bad,  without  regard  to  the  cir- 
cumstance of  knowledge ;  unless,  indeed,  there  be 
a  stipulation  in  the  treaty  of  peace  to  prolong  hos- 
tilities at  sea.^  3.  The.  commission  to  Johnson,  die 
commander  of  the  priyatcer,  is  nulL  The  President 
has  been  deceived  in  his  grant ;  for  he  could  never 
have  intended  to  commissionate  a  person  to  commit 
treason  against  his  own  country.  The  acts  of  con- 
gress, during  the  late  war^  put  alien  enemies  under 
restraints  which  are  altogether  opposed  to  the  idea 
of  the  executive  being  authorized  to  delegate  to 
them  such  a  power  as  letters  of  marque  and  reprisal 
import. 

Hoffman^  for  the  respondents  and  captors.  It  is 
supposed  that  the  question,  as  to  the  application  of 
the  law  of  domicil  to  this  case,  is  at  rest 

[Marshai^l,  CL  J.  The  court  considers  that  ques- 
tion completely  settled,  and  not  open  for  ai^pment] 

Hoffman.  I.  As  to  the  instructipna*  It  is  admit- 
ted that  the  former  decisions  of  the  court  make  them 
obligatory.  The  instructions  could,  in  fact,  have 
been  communicated  to  the  commander  of  the  priva- 
teer previous  to  the  capture ;  and  they  are  not,*  tpo 
facto^  BXid  per  se^  revocatory  of  the  right  to  capture. 

e  2Axuni,  pvrt  3.  c.  4.  art  1.  sect.  9. 11 
Vol.  I.  e 
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1819.      The  instrucuonf  must  either  hare  been  aetuall) 
^I^J^j^^  commuiiicated,  or  the  priTateer  must  have  been  in 
tuid  9mu   port  after  they  were  promulgated,  in  order  to  atfect 
the  nght  to  capture.    Such  is  the  spirit  of  the  ior^ 
mer  decisions/  Cnusers  are  not  to  act  upon  mformal 
information  at  tea,  as  they  might  be  deceived  by 
tbeir  rivals  and  competitors ;  m  port,  knowledge 
must  be  implied,  in  law,  from  the  certainty,  publici- 
ty^  and  notoriety  of  the  fact     The  right  of  property 
does  vesi,  by  capture,  to  be  subsequently  consum- 
mated hj  condemnation ;  quoad^  the  belllgerants  the 
i^igbt  wsts;  the  property  of  the  enemy  is  devested 
a9  to  bis  rights.    The  claimant  is  an  enemy,  pro  hoe 
vice.    2.  The  affidavits  to  prove  the  commander  of 
the  privateer  an  alien  enemy,  were  irregularly  taken* 
The  cause  wa^  open,  as  it  were,  to  plea  and  proof; 
but  the  farthei  fHX)of  was  confined  to  the  communi- 
calibn.  of  the  inatructions ;  and  the  simplicity  of  the 
pri^  pr6ce|$djng8  forbids  going  out  of  tiie,  limits  pre- 
scribed in  the  ord^r  for  farther  proo£ 

PirJcnetfy  on  ihe  same  side.  The  court  will  not 
regard  the  particular  hardship  of  the  case,  but  w31 
only  be  anxious  to  administer  the  law  of  nations  and 
of  the  land,  as.  they  are  applicable  to  the  rights  of 
the  parties.  1.  Knowledge  of  the  instructions  was 
communicated  to  the  capton  before  the  deductio  tin- 
fraprtdsirUu;  bei^re  the  prize  proceedings  were  com- 
mencedj  before  eondemoatio^;  but  after  the  seizure, 
which  vested  an  inchoate  right  in  the  captor.  It  is 
said,  the  written  law  prohibited  him  from  making  it; 

d  WheaUm  <m  CapHartif  48. 
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but  that  IB  settled,  and  the  court  have  said,  the  m^*      iftie. 
structions  were  not  to  be  likened  to  statutes.    They  IJT^X?*^ 
arc  merelj  directory  from  a  superior  to  a  perdon  in  ud  '^ 
a  subordinate  capacity ;  and  they  must  be  received 
by  him,  or  they  cannot  have  the  binding  force  of  in^ 
structions ;  they  were  not  law  until  communicatee}  t 
then  only  they  rise  into  law.     It  is  also  said,  that 
the  capture  was  well  made,  but  subsequent  know* 
ledge  shall  overreach  and  vitiate  it     In  every  case 
of  capture  of  goods,  in  their  transit  to  this  country, 
after  the  repeal  of  the  British  orders  in  council,  the 
same  fact  must  have  been  known  before  condemna^ 
tion.     The '  instructions  inhibited  the  capture  and  vp^ 
ierrUption  of  American  vessels  coming  from^BritisH 
ports ;  but  the  President  could  have  no  authority  to 
devest  rights  once  vested ;  and  there  is  nothing  in  the 
instructions  to  prohibit  bringing  in  for  adjudicatioh 
after  the  capture  was  made,  nor  to  prohibit  pri2e 
proceedings,  after  bringing  in  for  adjudication.    6j 
the  4th  section  of  the  Prize  Act,  it  is  provided, 
*^  That  all  captures  and  prizes  of  vessels  and  proper- 
ty, shall  he  forfeited,  and  shaM  accrue  to  the  owners 
officers,  and  crews,  of  the  vessels  by  whom  such 
captures  and  prizes  shall  be  made ;  and,  an  doe  cm- 
demnatian  hady  shall  be  distributed^'^  Sit.  j  by  which  an 
inchoate  right  vested  on  the  capture,  to  he  consuin- 
mated  by  condemnation.    The  prize  law  ait  Francai 
and  Sptoin  vests  the  property  immediately  ^  oAbt 
Countries  require  bringing  infra  prtesidium  and  con- 
demnation*   Capture  gives,  everywhere,,  si  right  to 
privateers,  though  it  may  not  give  an  indefeasible 
right  to  public  ships*     A  qualified  and  provisiotial 
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1816.      property  is  vested;  and  it  is  held,  both  in  France 
and  England,  that  the  crown  cannot  interfere  to 
stop  prize  proceedings  where  )privatej^ parties  have 
an  interest    Admit  that  no  right  of /^roperfy  is  ac- 
quired, is^  no  right  acquired  ? .  Most  certamlj  an 
incipient  ri^ht  is  acquir4sd,  to  be  afterwards  consum- 
mated ;  and  the  instructions  cannot  have  the  effect, 
retroactively^  to  defeat  the  right  of  the  captors  to 
prooeed  to  adjudicatipn.    The  case  of  a  treaty  of 
pence,  stated  on  the  other  side,  illustrates  this  idea. 
BeUef  is  nothing;  fq^t  is  every  thing.     The  captor 
exercises  a  belligerant  right ;  the  treaty  repeals  his 
commission  and  abrogates  his  right     Su|)pose  a 
capture  made  the  day  before  the  treaty  is  signed, 
does  it  prevent  his  going  on  and  perfecting  his 
right?    Certainly  not;  and  the  same  is  the'  case 
wi^  the  instructions:  if  they  do  not  stand  in  the 
way   of   the  capture,    they  do  not  stand  in  the 
tray  of  condemnation.    They  did  not  stand  in  the 
way  of  capture,  because  they  were  unknown ;  they 
do  not  stand  in  the  way  of  condemnation,  because 
that  is  a  m^re  consummation  of  the  incipient  right 
acqmred  by  capture.    %  The  court  have  no  right 
Xo  look  beyond  the  Pre^idenf  s  commission ;   the 
captor  stands  everywhere  upon  it,  especially  in  the 
prize  coiurts  of  the  power  by  whom  it  i^  issued ;  ^and 
tbere  is  no  case  where  the  contrary  was  ever  main- 
tained. 

Dexter^  for  the  appellant  and  claimant  I.  It  is 
said  the  claimant  must  either  prove  that  the  priva- 
teer- had  been  in  port,  or  that  tbe  instructions  were 
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actually  communicated  to  the  commander.  If  h  I8I6. 
were  intended  to  make,  him  a  wrong  doer,  strict  "^^"^^^^^ 
proof  of  knowledge  might  be  essential ;  without  «od  Saaao. 
such  proof,  he  would  be  excusable  from  paying  costs 
and  damages ;  but  he  does  not  thereby  acquire  any 
indefeasible  right  to  the  thing  captured;  and  destitu- 
tion must  be  ordered.  The  claimant  seeks  restitu- 
tion only,  and  the  first  question  is^  whether  the  cap- 
tor had  knowledge  of  the  issuing  of  the  instructions, 
no  matter  how  it  came  to  him.  2.  But  supposing 
that  he  had  not  this  knowledge  before  the  seizure ; 
it  was  communicated  to  the  prize  master  while  he 
was  carrying  in  the  ship  for  adjudication.  He  was 
bound  by  the  instructions,  V  not  to  interrupt,  but,  on 
the  contraiy,  fo  give  aid  and  assistance^  to  the  ship 
he  captured.  Does  the  right  to  proceed  contrary 
to  the  mstructions  vest  at  the  time  of  boarding,  or 
manning  ?  It  undoubtedly  Tested  when  the  ship  was 
completely  brought  infra  praaidia.  But  the  acts 
done  in  the  intermediate  time  between  that^  and  the 
taking  possession,  constituted  an  interruption  contra- 
ry to  the  letter  and  spirit  of  the  instructions.  The 
right  acquired  by  the  seizure  was  inchoate,  and  was 
sought* to  be  consummated  after  the  rule  of  conduct 
prescribed  by  the  President  becamie  known  to  the 
captor.  The  rule  as  to  capture  vesting  the  property 
is  various  and  fluctuating,  in  different  times,  and  na- 
tions. 'The  distinction  here  is,  that  an  inchoate  right 
may  be  defeated  by  a  knowledge  of  the  instructions 
subsequently  communicated :  but  a  conjnMmated 
right  cannot  The  President*  has  authority,  both  by 
our  municipal  constitution  and  public  law,  to  prose- 
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1816.  cute  a  war  lawfully  declared;  he  may  exempt  this 
)f^^C^  or  that  thing  from  attack  or  capture,  by  land  or  by 
MdSwan.  sea.  buppose  an  enterpnse  conunenced  before  know- 
ledge of  an  order  from  him  countermanding  it,  could 
the  blockade,  or  siege,  or  expedition,  be  continued 
after  such  revocation  became  known  ?  The  captor 
has  acquired,  in  the  present  case,  no  private  right 
which  the  instructions  cannbt  defeat  Government 
may.  by  compact  with  foreign  nations,  devest  incho- 
ate rights ;  in  a  treaty  of  peace,  restitution  of  cap* 
tures  on  both  sides  may  be  stipulated/  3.  The  or- 
djer  for  farther  proof  justifies  the  admission  of  tes- 
timony as  to  the  alien  enemy  character  of  the  cbiri- 
mander.  The  president's  commission  is,  doubtless, 
conclusive,  wherever  he  acts  within  the  authority 
confided  to  him  by  the  laws ;  but  he  cannot  commis- 
sion an  alien  enemy,  whos^  sovereign  would  have  a 
right  to  punish  him  as  a  traitor ;  and  even  a  natu- 
ralized citizen  has  no  right  to  cruise  against  his  na- 
tive country. 

Fell.  t3tli.       J6HKSo>',  J.,  delivered  the  opinion  of  the  Court. 

It  is  not  necessary  to  go  into  a  consideration  of 
the  national  character  or  future  designs  of  the  claim- 
ant in  this  case.  It  has  been  solemnly  settled,  and 
must  henceforth  be  considered  as  the  positive  law 
of  jthis  court,  that  shipments  made  by  merchants, 
actually  domiciled  in  the  enemy's  country  at  the 
breaking  out  of  a  war,  partake  of  the  nature  of 

e  Vide  Convention  of  1800,  be-  article  of  which,  rettitation  of 
tveen  the  United  Slates  and  the  pabl^ahiptcaptttredonbothaidei 
French  Republic;    by  the  30th    was  stipulated. 
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toemy  trade,  Qtndt  as  such,  are  subject  to  belligerant      1816. 
capture.    Whatever  doubts  may  have  once  been  en-  ^jlT^JJ^ 
tertained  on  this  bench,  with  regard  to  the  necessity  mi " 
Of  proprie^  of  adoptinj^  the  princifde  into  the  juris- 
prudence of  this  country,  they  are  now  either  dissi- 
pated or  discarded ;  and  the  character,  views,  and 
even  the  subsequent  acts  of  such  a  shipper,,  cannot 
vary  the  conclusion  of  law  upon  his  claim.*^ 

/  The  effect  d  domicil,  or  com-  tile  fame  principle  to  the  law  of 

leei^iel   inhabitancy,    open  na-  iniurance,  and  held  a  warranty  of 

tiooai  character  was  recospdised  neotrality  to  be  satiafied  by  the 

by  th«  Continental  Court  of  Ap-  residence  of  the  party  as  a  mer- 

peals  in  Prize  Catfses  during^  the  chant.in  a  neutral  ciiantry.    (Li* 

war  of  the  revolution.  (S  DaUoi^  Wngston  and  Gilchrist   ▼.   The 

4SL    Claim  of  Mr.  Vantelenger.)  Maryland    Inst^ran^e    C/tt.pany. 

Itms  diBtcrroin^dl  by  the  supreme  Februanr  Term,  1813.^  Thf^  was 

court,  during  the  hostilities  with  an  action  on  a  policy  of  insonuice» 

France,  that  a  citizen  residing^  in  containin(f  a  warranty  that  the 

e  &rei£^  neutral  country  acqo  ired  property  was  neutral.    That  war* 

the  commercial  priyilegfes  attached  ranty  was  determined  to  be  satis- 

to  his  domiciU  and  was,  conse-  fied  by  the  emigration  of  the  party,, 

qnently,  exempt  from  the  operar  k  Spanish  subject^  to  the  United 

■tion  of  the  law  of  bis  own  coon-  States,  and  resi^ng  thc(re  befinre 

.  try   suspending    the  intercourse  the  breaking  out  of  the  war  in 

with  the   French  dominions.    (3  1804,  between  Great  Britain  and 

Crancht   65.      Murray   ▼.    The  Spain,  the  property  having  been 

Charming  Betsey.)    The  national  captured  by  a  British  cruiser,  and 

legislature  hare  adopted  the  same  condemned  in  the  prize  court  at 

principle  in  the  act  of  the  3d  of  Halifax  as  Spanish  property.   A 

March,  1800,  applying  the  rule  of  'majority  of  the  court  were  of  opi- 

reciprocity  in  cases  of  salvage  to  nion,  that  the  insured  was  to  be 

**  the  vessels  or  goods  of  persons  considered  as  a  merchant  of  the 

permanently  resident  within  the  United  States,  whether  be  carried 

territory,  and  under  the  protection,  on  trade  generally,  or  confined 

ef  any  foreign  government,*'  &c. ;  himself  to  a  trade  from  the  United 

and,  finally,  before  the  case  oi  the  States  to  the  Spanish  provinces. 

Venus,  the  supreme  court  applied  Sec,  also,  1  Johm.  Ca$,  363. 
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Stress  has  been  laid,  in  tbe  argument  before  thii 

TheMafy    ^^^^'  ^"  *®  ^^^*  that  Charles  Johnson,  the  com- 
tndSiuan.    mand^r  of  the  Tickler,  is  an  alien  enemy;  but  on 
this  point  we  are  unanimous  that  it  make»  no  differ- 


Arnold  y.  The  United  Inturtnce 
Company ;  1  Cain^*  Jlep.  60. 
Jenk»  Y,  Hallctt ;  2  Johm.  Cat. 
481.  Johnston  r^  Ludlow ;  1 
CttUiet^  Com.  in  Error,  20.,  « 
Johns.  Com.  476.  Dugiiet  r. 
Kbinelander  ei  ai.  It  ir  much  to 
be  lamented,  that  we  have  not 
print|d  reports  of  the  decisiobs  in 
tbe  British  supreme  court  of  prize, 
as  many  interesting,  points  have 
been  divided  before  the  Lords  of 
Appeal,  of  which  we  have  no  other 
account  than  occasional  loose  re- 
ferences to  them.  Among  these 
is  the  case  of  Mr.  Dutilth^  men- 
tioned by  Dr.  Robinson  in  the 
Indian  Chief,  3  Adm.  Rep,  21., 
which  is  )nore  particularly  stated 
by  Sir  John  Nicholl,  in  a  manu- 
script repoit,  in.  the  possession  of 
the  editor^  of  the  hearing  of  the 
case  of  the  Harmony^  Bool,  before 
the  Lords,  7th  of  July,.  1803. 
*'  The  case  of  Dutiltb,  also,  illus- 
trates the  present.  He  came  oyer 
to  Europe,  as  it  is  stated,  in  1793, 
about  the  end  of  July,  a  time 
when  there  was  a  great  deal  of 
alarm  on  account  of  the  state  of 
commerce  in  Europe.  He  went 
to  Holland,  then  not  only  in  a  stace 
of  amity,  but  also  of  alliance  with 
this  country ;  he  continued  there 
until  die  French  entered.  Dilring 


the  whole  time  be  wu  there»be 
was  without  any  establishment. 
He  had  no  qounting  house ;  he 
hid  no  contracts  nor  dealings  with 
contractors  there.    He  employed 
merchsints  there  to  sell  his  proper- 
^7>   paying    them  a  commission. 
Upon, the  French  entering  into 
Holland  he  applied  for  advice,  to 
know  what  was  left  for  him  to  do 
under  the  circumstances,  having 
remained  there  on  account  of  the 
doubtful  state  of  mercantile  credit, 
which  not  only  affected    Dutch 
and  American,  but  English  houses, 
who  were  all  looking  after  the 
state  of  credit  in  that  country.  In 
1794,    when    the    French   came 
there.  Mr.  Dutilth  applied  to  M^ 
Adaitis*,  who  advised  him  to  stay  un* 
til  he  could  get  a  passport.    He 
continued  there  until  the  latter  end 
of  that  year,  and  having  wound  up- 
his  Qoncems  he  came  away. .  Some 
part  of  his  property  was  captured 
before  he  came  there.    That  part 
which  was  taken  before  became 
there  was  restored  to  him,  (The 
Fair  Ameri<;an,  Adm.  17^6,]  but 
that  part  which  was.  taken  while 
he  was  there   was   condemned, 
and  that  because  he  was  in  Hol- 
latad  at  the  time  of  the  captore.'* 
(The    Hannibal    and    Pomona, 
Lords,  1800.) 
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ence  in  the  case.    Admitting  that  this  circumstance      is  16. 


should  bear  at  all  upon  tjie  decision  of  the  court,  *^®  —  |^ 
utmost  that  could  result  from  it  would  be  the  con-,  and  Sotaa. 
demnation  of  his  interest  to  the  government  as  a 
droit  of  admiralty.  The  owners  and  crew  of  the 
Tickler  are  as  much  parti  ^s  m  this  court  as  the  com- 
mander, and-  his  national '  character  can  in  nowise 
affect  their  rights.  But  this  court  can  see  no  reason 
why  an  alien  enemy  should  not  be  commissioned  at 
comman'der  of  a  privateer.  'There  is  no  positive  law 
prohibiting  it;  and  it  has  been  the  universal  practice 
of  nations  to  employ  foreigners,  and  even  deserters, 
to  fight  their  battles.  Such  an  individual' knows  his 
fate  should  he  fall  into  the  hands  of  the  enemy;  and 
the  right  to' punish  in  such  case  is  acquiesced  in«by 
all  nations.  But,  tmrestrained  by  positive  law,  W9 
can  see  no  reason  why  this  govemiiietit  should  be 
incapacitated  to  delegate  the  ei^ercise  of  the  rights 
of  war  to  any  individual  who  may  command  its  con- 
fidence, whatever  may  be  his  national  character. 

The  only  grounds,  then,  on  which  the  right  of 
restitution  can  be  contended  for  in  this  case,  arise  out 
of  the  President's  instructions  of  thB.28th  of  August, 
1812«  On  these,  three  points  are  made :  Ist«  That 
Johnson  had,  in  fact,  or  ought  from  circumstances 
to  be  presumed  to  have  had,  notice  of  those  instruc- 
tions. 2d.  If  he  had  hot  at  the  time  of  the  capture, 
ytBt,  having  received  them  before  the  arrival  of  the 
prize*  in  port,  he  waff  bound  then  to  have  discharged 
her«  3d.  That  notice  of  the  instructions  was,  in  fact« 
unnecessary,  as  the  instructions  of  the  President  had, 

Vpi,I.  H 
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1816.      as  to  the  conduct  of  privateers,  all  the  operation  of 

^•^^^"^    laws. 

and* SusmZ  On  the  second  and  third  of  these  points  there  exists 
but  ono  opinion  in  this  court.  Although. some  doubt 
may  be  entertained  relative  to  the  form  or  nature  of 
the  notice  necessary,  yet  we  all  agree  that  some  no- 
tice is  necessary,  and  that  notice  must  precede  the 
capture.  Instruction,  ex  vi  termini^  is  individual. 
Instruction  to  A.,  independent  of  legal  privity  or  iden- 
tification, is  hot  instruction  to  B.  Not  so  with  law?: 
their  power  floats  on  the  atmosphere  we  breathe. 
Necessity,  or  convention,  or  power,  has  given  ^hem  a 
legal  ubiquity  co-extetisive  with  the  legislative  power 
of  the  government  that  enacts  them.  Notice  here 
is  altogether  unnecessary,  unless  made  so  by  the  law 
itself.  It  is  the  sic  volo^  sicjubeo^  of  sovereign  power, 
of  which  eVery  individual  subject  to  its  jurisdiction  is 
presumed  to  have  notice,  though  time  and  distance 
stamp  absurdity  on  the  supposition.  Unquestionably, 
the  same  operation  might  by  law  have  been  given 
to  instructions  emanating  from  the  President ;  but 
this  lias  not  been  done :  on  the  contrary,  the  clause 
itself  which  vests  the  power  in  the  executive,  holds 
out  the  idea  of  the  necessity  of  notice.  That  this 
notice  must  necessarily  precede  Or  accompany  cap 
ture  we  are  induced  to  infer  from  this  consideration. 
By  capture  the  individual  acquires  an  inchoate  statu- 
tory right,  an  interest  which  can  only  be  defeated  by 
the  supreme  legislative  power  of  the  Union.  Con- 
demnation does  nothing  more  than  ascertain  that 
each  individual  case  is  within  the  Prize  Act,  and  thus 
throws  the  individual  upon  his  right  acquired  by 
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belligerant  capture.     Should  the  Prize  Att,  in  flie      18I6, 
interim,  be  repealed,  or  its  operation  be  suspended    ^T^X^ 
hj  the  provisions  of  a  treaty,  there  no  longer  exists  a  and  Siuao. 
law  to  empower  the  courts  to  adjudge  the  prize  to  the 
individual  captor.     We  can  see  nothing  in  the  objects 
of  the  law  authorizing  the  President  to  issue  his  in* 
structions,  nor  in  the  instructions  themselyes,which  can 
support  the  idea,  that  that  which  was  lawfully  prize  of 
war  at  the  time  of  capture  shoi^ld  cease  to  be  so  upon 
subsequent  notice  of  the  instructions.     Both  the  ^ct  it- 
self, and  the  instructions,  in  their  plain  and  obvious 
sense,  may  well  be  construed  so  as  to  arrest  the  arm 
of  hostility  before  it  has  given  the  bloWj.    But  not 
only  is  there  nothing  either  in  the  act  or  ihstiiictions 
to  which  an  ulterior  operation  can  be  giv.en,  but  the  • 
policy  pf  the  country,  as  well  as  the  fair  claims  of  the 
prowess,  perseverance,  and  expenses  of  the  indfvi- 
dual  forbid  our  giving  an  effect  either  to  the  act.oi 
die  instructions  which  will  deprive  the  captor  of  the 
just  fiTiits  of ,  his  bravery  and  enterprise.     The- fact 
of  notice,  then,  alone  remains  to  be  considered :  and 
this  must  either  be  inferredi'from  circumstance^,  or 
received  upon  the  evidence  of  confession.     On  this 
point,  computation  of  time  becomes  material.     The . 
capture  was  made,  as  we  collect  from  the  officers 
and  crew,  op  the  3d  of  September;  but  as  the^nauti- 
cal   calculation  of  tkne  commences   at  noon,  tliis 
may  mean  on  the  morning  of  die  4th  of  Seprember. 
The  additional  instructions  bear  date  the  28th  of 
August,  and  were,  probably,  for^varded  by  the  mail 
of  the  29th.     It  cannot,  therefore,  be  supposed  that 
thcly  were  published  in  Philadelphia  before  the  31st 


00  c;a8E8  in  the  sufreme  court 

1816.  of  August,  nor  in  New-York  before  the  2d ;  at  any 
'^^^^'^^^  rate,  not  before  the  1st  of  September.  This  certain- 
wl  SDfan.  Ij  leaves  time  enough  for  the  information  to  have 
been  communicated  from  New-York,  but  renders  it 
impossible,  that  it  could  have  been  received  either 
from  the  Eagle  or  the  pilot  boat,  as  they  were  both 
flpoken  off  Charleston,  and  the  latter  was  seven  days 
out ;  whereas  the  Tickler  left  St.  Mary's,  in  Greorgia, 
on  the  24th*.  Whether  such  information  was  not  in 
(act  communicated  off  New- York,  is  a  point  on  which 
the  evidence  would  leave  us  little  room  for  a  contra- 
riety of  opinion,  were  it  not  for  the  loss  of  fhe  log- 
book and  joumaL  For  this  circumstance,  taken  in 
eonivacti'on  with  the  evidence  of  confession,  some  of 
the  court  are  inclined  to  entertain  an  unfavourable 
idea  of  the  captor^s  cause.  But  the  majority  are  of 
opinion,  that  they  cannot  attach  so  much  importance 
to  it.  The  evidence  of  Paine^  Ferris,  and  Warren, 
all  officers  of  the  privateer,  and,  at  the  time  of  testi- 
fying, devested  of  all  interest  in  the  capture,  positive^ 
ly  negatives  the  only  fkct  from  which  notice  could  be 
implied,  to  wit,  the  speaking  of  any  vessel  beside  the 
Eagle  and  the  pilot  boat,  previous  to  the  eapture  of 
the  Mary  and  Susan.  And  this,  we  thinly,  is  support- 
ed by  probability,  when  it  is  considered  how  very 
few  vessels  at  that  time  could  venture  to  leave  our 
p6rts;  that  there  is  no  probability  the  Tickler  could 
have  ventured  to  lie  off  and  on  the  port  of  New-York 
any  length  of  time;  and  that,  from  her  leaving  the 
port  of  St  Mary's  to  her  arrival  at  New-York,  there 
elapsed  no  more  than  the  ordinary  time  of  perform- 
ing that  voyage.    Ip  addition  to  which  considera- 
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tions,  we  cannot  but  think,  that  a  copy  of  the  joui  oal      ibi6. 
ef  this  voyage  was,  as  it  ought  to  have  been,  depo-    ^-^^^^^^^ 
lited  in  die  custom-house;  and  tliis  circumstance,  andSoMii. 
whilst  it  was  calculated  to  19^0  the  captor  less  cai-e- 
ful  in  preserving  the  ori^nal  enabled  the  claimant 
to  avail  himself  of  every  advantage  which'  could  have 
'been  derived  from  the  original.     On  the  evidence  of 
confession,  we  are  not  inclined  to  enter  into  the  con- 
sideration of  the  depositions,  intended  on  the  one 
hand  to  support,  and  on  the  other  to  impugn,  the 
credibility  of  Waldron  and  Garnsey.    Nothing  6aa 
be  more  painful  than  the  necessity  of  entering  upon 
such  investigations;  nothing  more  unsatisfactory  than 
to  found  a  iegal  decision  as  to  the  credibility  6{  a 
witness  upon  oral  testimony,  unsupported  by^the 
eviae^iiia  rei.    In  this  case  we  are  induced  to  conclude 
that  these  witnesses  misunderstood  Johnson;    that 
the  knowledge  of  which  the  latter  spoke,  was  that 
acquired  subsequent  f  o  the  capture ;  that  it  could 
not  have  related  to  any  other  knowledge  we  think 
incontestible,  from  the  single  consideratior/  that  the 
evidence  in  the  case  proves  it  to  have  been  incon- 
sistent with  the  fact     It  was  not  possible,  under  the 
circumstances  of  the  case,  that  such  knowledge  could 
have  been  communicated  for  want  of  the  means  of 
communication,  and  that  it  was  not,  is  positively 
sworn  to  by  three  witnesses  whose  testimony  stands 
wholly  unimpeached. 

Sentence  of  the  circiut  court  afiirmed  with  costs. 


Tlie 


62  CASES  IN  THE  SUPREME  COURT 

1816. 


rPRIZE.) 
T%eRygen. — ^BtJHRiNG,  ClcdmanU 

A  question  of  proprietarj  interest,  and  of  trading  witli  the  enemy. 

Appeal  from  the  ciFCuit  court  for  the  district  of 
Georgia.  The  Schooner  Rugen  and  cargo  were 
libelled  in  the  district  court  for  that  district,  as  prize 
of  war,  either  as  belonging  to  the  enemies  of  the 
United  States,  or  as  the  property  of  citizens  ivho 
had  been  trading  with  the  enemy.  A  claim  was  in- 
terposed by  Mr.  Buhring,  a  subject  of  the  king  of 
Sweden,  on  the  ground  that  both  vessel  and  cargo 
belonged  to  him,  and  were,  bonafide^  neutral  proper- 
ty. This  claim  was  rejected  by  the  district  court ; 
which  sentence  was  affirmed  by  the  circuit  court, 
an4  thereupon  the  claimant  appealed  to  this  court 

Charlton^  for  the  appellant  and  claimant,  stated, 
that  the  ship  was  formerly  British,  had  been  cap- 
tured, condemned  as  prize  of  war  in  the  district 
court,  and  sold  by  the  marshal  to  one  Bixby,  who 
sold  to  Buhring,  the  present  claimant.  1.  He  cited 
the  case  of  the  Sisters*  as  to  the  proprietary  interest, 
and  argued,  that  the  regularity  of  the  papcirs  is 
prirw  facie  evidence  of  neutrality,  and  conclusive, 
unless  rebutted  by  contradictory  proof.     The  primi- 

m  5  Rob.  141. 
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tiye  national  character  of  the  ship  was  changed  hj      1816. 


The 


condemnation,  and  the  sale  to  a  neutral  was  legaL^ 
Testimonj  wa9  irregularly  admitted,  which  was  Ru^ 
neither  taken  in  prqHxratorio^  nor  found  on  board, 
nor  invoked  from  anj  other  captured  ycssel.  2^ 
The  vojage  was  strictly  within  the  range  of  neutral 
vighis.  If  the  neutral  character  of  the  ship  alid 
cargo  was  established,  the  destination  was  immateri* 
al,  whether  to  an  enemy  or  neutral  port.  But  the 
ship  was,  in  fact,  destined  to  a  neutral  port,  and  di- 
verted from  her  course  by  the  enemy's  vessel  La 
Decouverte.  False  papers  may  be  used,  if  not  to 
cover  enemy's  property,  or  evade  belligerant  rights  ;* 
and  this  court  is  not  bound  to  take  notice  of,  or  en- 
force, the  revenue  laws  of  other  countries.  3.  llie 
property  ought  to  be  restored  with  costs  and  dama- 
ges, because  the  documentary  evidence  proclaimed 
the  neutral  character  of  the  ship  and  cargo. 

The  Attorney  General  and  Pinkney^  for  the  re- 
spondents and  captors,  stated,  that  this  was  one  of 
the  plainest  cases  for  condemnation  ifaat  ever  came 
into  a  court  of  prize,  upon  two  grounds : 

'  1st  That  tlie  real  property  was  not  in  the  claim- 
ant, but  in  a  citizen  of  the  United  States. 

2d.  That  it  was  taken  trading  with  the  enemy. 

1.  In  the  Odin,^  where  the  papers  wei*e  complete, 
and  the  res  gesta  similar  to  the  transactions  in  this 

h  1  /2o&.  104.  The  Welvaait. 

el  i2o6.  139.    The  Vrouv.    3  Rob.  147.  The  Flora  and  Com« 
mercium.    4i2o(.  16S.  TheConvenientia.    lb.    S7.    The  Caroliat. 
d  1  Rcb.  208. 
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1816.      <^se,  confiscation  was  decreed.    The  conduct  and 
resources  of  the  claimant  were  the  same  as  those  of 


Ru^D.  Krefiing,  the  Dane.  Accordbg  to  the  doctrine  of 
Sir  William  Scott,  exercising  ownership  by  the  same 
master  is  conclusive ;'  but  here  the  former  owner 
continued  to  ex:ei*cise  dominion  over  the  thing  pre- 
tended to  be  transferred  in  his  own  proper  person* 
The  ship  also  continued  in  her  originally  intended  em- 
plojrment,  which  was  another  bietdge  of  fraud/  The 
cases  cited  were  of  a  transfer  by  the  enemy  to  a  neutral, 
and  the  former  master  continued :  but  here  the  cjtizen 
wishing  to  trade  with  the  enemy  takes  a  foreign  garb 
to  deceive,  not  a  forei^,  but  his  own  government.' 
This  case  is  ,to  be  arranged  under  that  branch  of 
public  law  which  depends  lipoji  the  municipal  law  of 
allegiance ;  and  the  presumption  is  more  irresistible 
than  in  the  other,  where  the  property  is  taken  and 
proceeded  against  as  enemy's  property.  The  vis 
major^  by  which  it  is  alleged  the  ship  was  compelled 
to  enter  an  enemy's  port  on  the  outward  voyage,  is 
not  such  as  would  be  admitted  as  an  excuse  for  de- 
viation, even  m  a  fiscal  case,  or  in  an  action  on  a 
policy  of  insurance.  The  endorsement  of  the  ship^s 
papers  by  the  enemy's  vessel  might  have  produced 
a  certain  effect;  but  in  the  view  of  the  law  of  nations, 
a  parol  order  could  have  no  effect,  tending  to  confis- 
cation in  a  prize  court,  or  even  detention  for  trial. 
The  falsification  and  spoliation  of  papers,  in  this  case 
would  alone  be  sufiicient  to  justify  condemnation. 

e  1  Rob.  S17.    The  Odin. 

/  6  Rob.  71.    The  Omnibitf.    4  Rob.  t6.    The  Jenny. 
g  1  Rob.  111.  131.    The  Tiro  Brothen. 
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Spoiiation  of  papers  maj  be  explained  by  the  prepa*      lue. 
ratory  examinations  so  as  to  affect  liie  question  of 
coUs  only;  but  herof  taken  in  connexion,  mih  the 
siiinulated  papers^    the  false    destination,   and  Uie 
other'  circumstaaces  of  mala  fides^  it  iS  conclusive. 
JSfuQii  of  the  evidence  in  the  fcase,  according  to  the, 
striqt  regiilarity  of  prize  practice^  is  inadmissible;  but 
the  proceedings  may  be  considered  as  equivalent  to 
an  order  for  farther  proof.    The  ca$e  of  the  Sisters 
was  before  the  court  of  admiralty  as  an  Instance 
Court;  ai^  equitable  title,  conflicting  wi&  a  legal, 
and  there  being  no  constat  of  property,  the  court, 
according  to  the  notions  which  prevail  in  Englapd, 
could  not  interfere.     2.  Supposing  the  property  to 
be  in  the  claimant,  it  cannot  be  restored;  he  was  a 
resident  in  the  United  States,  and  carried  on  a  trade 
with  the  enemy,  contrary  to  the  obligations  of  his 
temporary  allegiance.     And  supposing  the  ship  to 
have  been  compelled  to  enter  the  enemy^s  port  by 
vis  maj(yr^  the  purchase  of  a  return'  cargo  would  im<» 
port  confiscation,  being  a  voluntary  act  of  trading 
with  the  enemy.     Costs  and  damages  ought,  to  be 

i  A  ntetralinbject  domiciled  io  ciUzent  of  the  belligerant  ttate 
the  belligerant  itattf,  is  coQuider-  resident  in  a  neutral  country, 
ed  aa  a  merchant  of  that  country,  whose  trade  with  the  enemy  is  con- 
so  as  to  render  bis  property  t^en  sidered  as  lawful;  except  in  coo- 
in'  trade  with  the  6nemy  liable  to  Craband  of  war,  which  is  deemed 
•apture  And  confiscation,  in  the  inconsistent  with  their  permanent 
same  mannor  as  that  of  perfions  alleg^iance,  and,  it  may  be  added, 
ewing  permanent  alles^iance  to  is  equally  prohibited  to  them  in 
the  state.  S^  JRofr.  96.  The  Inr*  their  character  of  neutral  mer- 
dian  Chief.  The  converse  of  the  chants.  Vide  6  iM»  406.  The 
rale  is  also  apnlitd  to  subjects  or  Neptunus. 

Vol.  I  I 
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1816.      awarded  to  the  captors,  it  being  a  fraudulent  caae, 
"^-^^J^^^  and  the  property  delivered  to  the  appellant  upon 
Rogtto,     bail. 

CharkUnh  for  the  appellant  and  claimant,  jp  re- 
ply. A  national  character  is  impressed  by  the  flag 
and  pass.  If  the  property  is  neutral,  the  master 
had  a  right  to  clear  out. with  a  false  destination,  ac- 
cording to  the  authority  of  the  Neptunus,  since  it  is 
not  usual  to  clear  out  from  one  hostile  port  to  another. 
The  simulated  papers  were  not  intended  for  the  pur- 
pose, and  could  not  have  the  effect,  of  defrauding 
this  country  of  its  rights  as  a  power  at  wan  The 
destruction  of  papers  was  accidental,  and  the  circum- 
stances of  the  case  are  not  like  those  of  the  Odin. 

h^b.  90th.  LiviNosTOK,  J.,  delivered  the  opinion  of  the  court. 
It  has  been  contended,  that  this  vessel  and  cargo 
were  bona  fide  the  property  of  the  appellant,  a  sub^^ 
ject  of  Sweden,  who  had  a  right  to  trade  with  the 
enemy  of  the  United  States ;  and  that  having  done 
nothbg  to  forfeit  his  neutral  character,  both  the  sen- 
tences below  were  erroneous,  and  ought  to  be  re^ 
versed.  To  entitle  himself  to  such  reversal,  the 
claimant  has  undertaken  to  show,  and  insists  that  he 
has  shown,  that  at  the  time  of,  and  previous  to,  the 
departure  of  the  Rugen  from  the  United  States,  she^ 
as  well  as  the  cargo  on  board,  was  his  property, 
and  that  he  was  then,  and  still  ib,  a  subject  of  the 
king  of  Sweden,  with  whom  the  United  States  were 
at  peace. 

The  court  will  now  proceed  to  inquire  how  f^  Mr. 
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Buhring  has  succeeded  in  establishing  the  facts  on  1810* 
which  he  relies  for  a  restitution  of  this  property,  {n 
punluing  this  inquiry,  it  may  become  unnecessary  to 
decide  whether  the  papers  which  wire  on  board 
w^i^  sufficient  to  entitle  the  Riigen  to*the  privileges 
or  national  character  of  a  Swedish  vessel ;  because, 
whatever  may  be  their  regularity  and  efiect,  yet,  if 
the  court  shall  be  of  opinion  thdt  they  were  only 
coloui-able,  and  that  an  American  citizen,  and  ixot  the 
claimant,  was  owner  of  the  vessel  and  cargo,  it  will 
not  be  pretended  that  belligerent  rights  can  be 
eluded  fa  this  way;  or  that  the  subject  of  a  state  at 
war  can,  u.  der  cover  of  neutral  muniments,  however 
tegularly  procured,  or  formal  they  may  be,  violate, 
with  impunity,  his  duty  and  allegiance  to  his  own 
country.  So  far  from  such  documents,  when  in- 
tended only  as  a  cover,  affording  any  protectio^i  to 
the  property,  they  render  the  party  rei^orttng  to  theni 
doubly  criminal,  by  the  scene  of  fraud  and  perjury 
which  must  be  waded,  through  in  order  to  obtain 
them ;  and  then,  in  case  of  disaster,  to  make  a  cou)rt 
believe  that  sucli  papers  disclose  nothing  but  the  real 
truth  of  the  case.  The  whole  controversy  will  then 
be  resolved  into  the  single  question?,  whether,  in 
point  of  fact,  Mr.  Buhring,  or  Messrs.  Samuel  and 
Charles  Howard,  who  are  citizens  of  the  United 
States,  were  owners  of  the  Rugen  and  her  cargo  at 
the  time  of  her  sailing  from  Savannah,  and  on  her 
return  to  the  United  States.  It  ihust  ever  be  a  pain- 
ful task  to  investigate  testimony  where  a  result  unfa- 
vourable to  the  claimant  can  only  proceed  from  a 
convidtion  that  the  principal  agents  in  the  transac- 


68  CASES  IN  THE  SUPREME  COURT 

1816.      ^n  have  acted  either  fraudulently,  or  cODtrarj  to 
^•^'^''*^    their  known  duty  a^  good  citizens.    Such  is  the  duty 
Rngen      now  imposed  on  thie  court 

'[the  claimant  is  said  to  be  a  Swede.  If  this  he 
admitted,  and  it  seems  not  to  be  denied^  we  are  com- 
pelled, by  the  very  suspicious  circumstances  of  this 
case,  to  look  beyond  his  national  character,  and  to 
inquire  very  particularly  into  his  situation  at  the  tmie 
he  embarkejdf  or  became  connected  with  this  adren- 
ture.  Had  he  ever  been  a  merchant  in  his  own  couti- 
Ujj  or  elsewhere?  Had  he  ever  resided  in  any  of 
our  seaports,  or  carried  on  busine^  of  any  kind 
there,  or  in  any  other  place  ?  Had  he,  at  any  timet 
means  to  purchase  this  vessel  and  cargo ;  or  was  he 
sufficiently  known  to  have  acquii^  a  credit  to  that 
extent?  ThesQ  questions  were  all  asked  by  the 
advocate  of  the  captors,  to  which  po  satisfactory  an- 
swer was  given  on  the  argument;  and  it  is  in  vam 
that  the  proceedings  are  searched  for  a  solution  of 
either  of  them  at  all  favourable  to  the  present  claim< 
On  the  contrary,  easily  ias  every  difficulty  on  these 
points  might  have  been  dispelled,  if  this  were  ai  fsdr 
proceeding,  no  attempt  qf  •  the  kind  has  been  made, 
or  if  it  has,  it  has  terminated  in  establishing  that  Mr. 
Buhring^s  situation,  and  circumstances  were  such  as 
preclude  all  reasonable  doubt  of  his  being  any  other 
than  the  ostensible  owner  of  the  vessel  and  cai^. 
He  was  a  young  man,  only  twenty-one  yi^ars  old,  re^^ 
siding,  as  well  as  his  brother  William,  in  South 
Carolina,  with  Mr.  Scarborough,  Vice  Commercial 
Agent  of  the  king  of  Sweden,  for  the  state  of  Geor- 
gia.   From  this  retirement  he  is  drawn,  and,  for  the 
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iant  time,  intrpduced  to  the  notice  of  the  mercantile  I8if 
world  by  the  Messrs.  Howards,  who  appear  to  be  ^^T^^ 
merchants  ol  considerable  property  and  credit,  resi-  Ro^en. 
dingat  Savannah,  in  the  State  of  (ieorgia.  Jtetween 
these  gentlemen  and  Mr.  Buhijng  there  could  hare 
been  but  very  little  previous  acquaintance;  for  the 
latter  arrived  at  Savannah  from  Europe  only  two  or 
three  inonths  before  we  find  him  engaged  \n  tb  conr* 
ceins  of  the  Rugen ;  and  after  remaining  not  more 
than  three  or  four  days  in  that  city  he  went  to  reside 
in  the  country  of  South  Carolina,  whence  he  did  not 
return  to  Savannah  until  he  came  back  with  Mr.  C. 
Howard,  a  very  few  days  before  the  Rugen  sailed. 
It  is/not,  then,  harsh  to  presume,  that  the  strangest 
and  only  recommendation  of  Mr.  Buhring  was  his 
national  character.  The  Messrs.  Howards  appear,  at 
the  tim^,  to  have  been  in  search  of  a  Swede,  and  were 
not  lon^  in  meeting  with  one  whose  youth  and  inex- 
perieoce  well  fitted  him  for  the  purposes  for  which, 
there  is  so  much  reason  to  believe,  he  was  wanted. 
A  feeble  attempt,  however,  has  been  made  to  show 
that  Mr^  Buhring  was /not  without  credit  as  well  as 
fiinds.  To  the  former  point  one  witness  has  been 
examined,  and  to  establish  that  he  was  not  entirely 
destitute  of  property,  it  has  been  shown  that  he  actu- 
ally gave  two  notes,  amounting,  together,  to  about 
4,300  dollars,  for  the  Rugen  and  her  cargo,,  in  the 
month  6f  May,  1813,  payable  in  four  months  after 
date;  that  these  notes,  as  they  became  due,  were 
taken  op  by  him  with  great  punctuality  M  one  of  the 
banks  in  Savannah.  Whether  these  notes  were 
really  made  at  the  time  when  they  bear  date,  may 
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1816.  well  be  doubted ;  but  it  admits  of  no  doubt  that  the/ 
^"^^^T^^  were  discharged  with  the  proper  moneys  of  the 
Rugen.  Messrs.  Howards,  w^':h.  had  almost  the  moment 
before  been  drawn,  b^  one  of  them,  out  of  the  bank, 
and  put  into  the  hands  of  MK  Buhring  for  that  pur- 
pose. With  the  funds,  then,  of  Mr.  Howard,  and 
not  with  those  of  Mr.  Buhring,  were  these  notes 
taken  up ;  and  a  contrivance,  which  was  intended  to 
make  Mr.  Buhring  appear  as  a  man  of  property,  has 
not  only  altogether  failed,  but  has  added  very  con- 
siderable weight  to  the  suggestioiji  of  the  captors, 
that  he  was  a  young  man  totally  destitute  of  the 
means  of  purchasing  and  paying  for  the  pro- 
perty which,  it  is  now  alleged,  belonged  to  him. 
But  we  now  find  Mr.  Buhring  at  Savannah ;  and 
what  is  done  with  him?  or  what  does  he  do  with 
himself,  on  his  arrival  there  ?  Does  he  go  about  to 
purchase  a  vctssel  ?  Does  he,  when  he  is  told  that 
the  Hugen  belongs  to  him,  take  any  measures  to  fit 
her  out  ?  Does  he  provide  a  crew  ?  Does  he  agree 
for  their  wages  ?  Does  he  purchase  a  cargo  ?  Does 
he  see  to  its  being  put  on  board  ?  Does  he  eflect  insu- 
rance ?  or  is  he  found  doing  any  one  act  which  might 
naturally  be  expected  from  ^n  owner  ?  All  this  trou- 
ble had  already  been  most  kindly  taken  off  his  hands 
by  his  new  friend  and  acquaintance,  Mr.  Howard. 
This  gentleman  had  already  (if  we  are  to  believe 
the  history  of  this  transaction  as  it  is  narrated  by  the 
claimant)  provided  him  with  a  vessel  and  cargo,  al- 
though it  does  not  appear  that  he  had  instructions  or 
funds  of  Mr.  Buhring  for  the  purpose.  It  is  true^ 
that  with  a  caution  that  was  veiy  excusable,  consider- 
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ibg  {he  circumstances'  of  Mr«  Buhring,  the  bill  of      isia. 

sale  which  had  been  executed  by  the  marshal,  with    ^^"^1!;^^^ 

Tba 
a  blank  for  the  name  of  the  yendee,  was  not  put  into     iUig<eB. 

the  possession  of  Mr.  Buhring,  but  carefully  retained 
by  the  Messrs.  Howai*dB,  they  executing  to  him  one 
in  their  own  names,  although  they  noW  say  they  never 
were  the  owners  of  the  vessel.  And  even  this  bill 
of  sale,  it  is  very  probable,  remained  in  the  custody 
of  Mr*  Samuel  Howard  during  the  whole  of  the 
voyage  to  Jamaica  and  back  to  the  United  States. 
Every  thing  being  now  in  readiness  for  their  depar- 
ture from  Savannah,  Mr.  Buhring  appears  on  board, 
and  is  introduced  to  the  mate  and  crew,  not  merely  as 
owner  of  vessel  and  cargo,  biit  as  master  for  the  ^ 
voyage.  WJiether  any  surprise  were  excited  on 
board  by  the  new  chaittcter  in  which  the  claimant 
appeared,  or  whether  they  expressed  any  reluctance 
at  placing  themselves  under  his  command,  ^e  know 
not;  nor  is  it  a  fact  very  necessary  to  ascertain,  be- 
cause they  must  soon  have  discovered  that  Mr. 
oamuel  Howard,  whose  friendship  for  Mr.  Buhring 
seems  to  have  had  no. limit,  and  in  whose  seamanship 
they  may  have  had  full  confidence,  intended  to  go 
with  the  vessel,  and  relieve  Mr.  Buhring  from  the 
troublesome  task,  if  he  were  equal  to  it,  of  navigat- 
ing the  Rugcn.  For  this  conduct,  on  the  part  of 
Mr.  Howard,  no  other  reasonable  motive  can  be  as- 
signed than  an  interest  in  the  vessel  and  cargo. 
The  aUegation  of  his  going  after  certain  funds  in  Car- 
thagena  is  not  at  all  made  out.  The  Rugen  leaves 
Savannah  on  the  6th  or  6th  of  May,  bound,  as  is  al- 
leged, for  Carthagena.  but  arrives  at  JCingston,  in 
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1816,      the  island  of  Jamaica.    The  court  ifl  not  at  all  satt^ 
^^"'^^'^^   fied  with  the  excuses  which  have  been  made  for  her 
ofeo      l^ing  there.    It  does  not  appear  that  a  vis  mcyor  of 
anykind  existed.     She  was  neither  forced  in  bj  ad* 
Terse  winds,  nor  was  she  under  ^DJ  restraint  from 
capture.    When  within  only  fourleagues  of  the  island 
she  w!as  boarded  by  a  British  brig  of  war  called  La 
DecouyertC)    whose  commander  ordered  her  into 
Kingston.    He  put  no  prize-master  on  board ;  nor 
did  he  endorse  any  of  ber  papers;  nor  .did  he  keep, 
company  withker :  and  yet  we  find  her  doing  exact* 
ly  vhat  she   was  verbally  directed  to  do.     It  is 
faintly  pretended,  that  -if  she  had  attempted,  after 
that,  to  go  to  Carthagena,  she  could  not  have  escaped 
the  British  cruisers  which  swarmed  about  the  island. 
But  what  greater  danger,  if  the  property  were  neutral, 
would  ensue  on  a  capture  by  any  other  British  vessel 
dian  by  her  going  to  a  British  port  as  prize  to  the 
Decouverte,  or  by  her  orders  ?  It  is  believed,  then, 
that  her  going  to  Jamaica  was  voluntary,  and  formed 
part  of  the  original  pli^;  which  opinion  derives  con- 
siderable support,from  the  fact  of  insurance  having 
been  made,  not  only  for  Carthagewi,  but  also  (or  a 
port  mihe  West  Indies;  from  the  nature  of  the  out- 
Ward  cargo;  from  the  readiness  with  which  they 
eonsented  to  dispose  of  it  at  that  place,  and  procur- 
ed another  for  this  country  proipising  a  much  greater 
profit  than  ahy  which  at  that  time  could  have  been 
imported  from  Carthagena.     There  is  yet  a  still 
stronger  circumstance  to  prove  that  the  destination 
of  the  Rugen  to  Carthagena  was  fictitious ;  and  that 
is,  her  meeting  at  Kingston  a  ship  called  the  Wan- 
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schop^  which  had  sailed  from  SayanMth  but  a  little  18 IG. 
before  the  Riigeuv  On  board  of  that  vessel  we  find  ^^^^^ 
Mr.  JVilUam  Buhring^  a  brother  of  the  claimant,  and  Bugen. 
we  have  every  reason  tc^  believe  that  «he  beJQnged, 
with  her  cargo,  to  the  same  concern.  The  Wanschop* 
it  is  also  said,  was  destined  for  Porto  Bello,  on  the 
Spanish  Main ;  bat  by  a  strange  coincidence  of  events, 
which  can  scarcely  have  been  the  effect  of  chance 
aFone^  she  also  gets  out  of  her  course,  fallb  in  with  the 
same  British  vessel  of  War  which  afterwards  board-  . 
#d  the  Rugen ;  receives'  the  like  order  to  proceed  to 
Kmgston,  which  she  also  very  promptly,  and  with- 
out any  apparent  reluctance,  complied  with.  The 
business  of  these  twoS^essels  is  L^anaged  by  the  same 
house  in  Kingston,  and  tl)e  proceeds  of  both  of  their 
cargoes  are  invested  in 'molasses,  rum,  &c.,  which 
composed  the  return  cargo  of  the  Rugen.  If  the 
property  claimed  were  bona  fide  Swedish,  it  would 
be  superfluous  to  inquire  whether  the  Riigen^s 
going  to  Jamaica  were  voluntary,  or  by  coercion,  a 
subject,  of  Sweden  having,-  for  aught  thai  appears, 
as  good  right  to  trade  there  as  at  Carthagena.  But 
if  it  belonged  to  the  American  getitlemen,  who 
have  had  an  agency  so  conspicuous  in  the  whole 
of  this  business,  (and  that  it  did  is  our  linaninious 
opinion,)  it  will  not  be  pretended  that  they  Coiild  go 
to  Kingston  unless  by  compulsion,  or  that  they  had 
any  right  during  the  late  war  to  purchase  and  bring 
a  cargo  from  any  British  port  to  this  or  any  6thei 
country. 

The  court  havmg  already  expressed  its  opinion, 
that  this,  vessel  and  cargo  did  not  belong  to  the 
Vol.  I.  K 
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iSltf.      ciaimant,  bnt  to  citizens  ot  the  United  States,  the 
latter  haying  b^en  purchased  at  Kingston,  as  is  be<- 
lieved,  with  their  funds ;  it  becomes  quite  unnecessarj 
to  inquire   what  was  the  real  destination    of  the 
Rugen  on  her  leaving  Kingston ;  whether  she  wei-e 
bound,  in  fact,  to  Amelia  Island,  or  to  the  United 
States;  although  it  might  not  be  very  difficult  to 
come  to  a  satisfactory  conclusion  that  Hardwicke,  in 
Georgia,  was  her  real  port  of  destination.     But  &is 
examination  is  unnecessary ;.  for  the  owners,  being 
American  citizens,  are  equally  guilty  of  trading  with 
the  enemy,  whether  that  tradie  welre  carried  on  be- 
tween a  British  port  and  the  JJnited  States^  or  be- 
tween such  port  and  any  foreign  nation;  and  in  the 
present  car.e,  if  the  court  be  correct  in  the  view 
which  it  has  taken  of  the  evidence*  the  offence, of 
trading  with  the  enemy  was  complete  the  moment 
the  Rugen  sailed  from  Savannah  with  an  intention 
to  carty  her  cargo  to  Kingston,  in  Jamaica.     Upon 
the  whole,  without  taking  notice  of  many  of  the^ 
arguments  urged  by  the  'advocates  of  the  captors  in 
favour  of  condemnation,  and  which  are  entitled  to 
great  consideration,  the  court  is  unanimously  of  opi- 
nion, that  the  decree  of  the  circuit  court,  rejecting  die 
claim  of  Mr.  Buhring,  was  correct,  and  must,  in  all 
things,  be  affirmed. 

Sentence  affirmed  with  costs. 
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(COMMpN  LAW.) 
Thompson  v.  Gray, 

Where  R.  G.  agreed  with  the  managen  of  a  lotteiy  to  take  S,500 
tickets,  gif  ing  approved  security  on  (he  delivery  of  the  tickets, 
which  were  specified  in  a  schedule,  and  deposited  in  books  of  100  tick- 
ets each,  thirteen  of  which  books  were  received  and  paid  for  by  him, 
and  the  remaining  twelve  were  superscribed  by  him,  with  his  name, 
ia  bis  own  handwriting,  and  endorsed  by  the  agent  of  the  managers, 
**  Purchased  and  to  beMtaken  by  Robert  Gray,"  and  on  the  enve- 
lope covering  the  whole,  *< Robert  Gray,  12  books;"  on'  the  second 
diiy's  drawing  of  the  lottery,  one  of  the  last  designated'  tickets  iras 
drawn  a  prize  of  SO^OGO  dollars,  and  between  the  third  and  fbnirth 
day's  drawing,  R.  G.  tendered  sufficient  security,  and  demandejl  the 
last  1,200  tickets,  and  the  managers  refused  to  deliver  the  priae 
ticket ;  it  was  held  that  the  property  in  the  tickets  changed  when 
the  selection  was  made  and  assented  to,  and  that  they  remained  in 
the  possession  of  the  vendors  merely  as  collateral  security,  and  that 
the  vendee  was  entitled  fo  recover  the  amount  of  the  prize. 

Error  to  the  circuit  court  for  the  county  of  Alex- 
andria. 

This  was  an  action  of  Trover,"  instituted  by  tlic 
defendant  in  eiTor,  against  Jonah  Thompson,  agent 
for  the  Managers,  of  the  Potomac  and  Shenandoah 
Navigation  Liotteries,  to  recover  a  ticket  in  the  2d 
class  of  said  lotteries,  against  which  had  been  drawn 
a  prize  of  20,000  dollars. 

On  the  trial,  evidence  was  offered  to  prove  that 
the  president  and  managers  of  the  Potomac  compa- 
ny had  been  created  a  corporation,  under  that  cor- 
porate name ;  that  the j  had  been  authorized  hj  law 
to  raise  the   sum  of  300,000.  dollars  bj  lotteries^ 
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and  had  arranged  and  published  a  sdheme  of  a  se« 
cond  class. 

That  the  plaintiff  below,  and  one  Joseph  Milligan, 
^^'      projected  another*  scheme,  which  they,  sent  in  to  the 
president  and   managers,  a(;^ompanied  bj  a  pro- 
position in  writing,  in  th6  words  and  figures  follow- 
ing: 

"  If  this  scheme  is  adopted,  we  engage  to  take 
2,500  tickets  each^  in  the  2d  class  of  the  P.  and  S. 
Navigation  Lottery :  Provided  the  ten  dollar  prizes 
we  now  hold,  and  may  hereafter  redeive,  deducting 
15  per  cent.,  shall  be  taken  in  liquidation  of  our  joint 
bond;  and  we  engage  to  place  in  the  hands  of  Mr. 
Carltdn  all  the  funds  we  receive  for  new  tickets, 
until  it  amounts  to  a  sum  equal  to  that  which  we  now 
owe  the  company^  as  fast  as  we  receive  them ;  on  the 
balance  we  shall  ^  expect  the  usual  credit  It  is  un- 
derstood that  the  discount  of  5  per  cent,  is  to  be 
made  from  the  above  5,000  tickets :  approved  secu- 
rity to  be  given  on  the  delivery  of  the  tickets. 

(Signed)  "  Joseph  Mili^igan. 

«  R.  Gray.'' 

It  was  admitted  that  this  scheme  was  approved  of 
and  adopted  by  the  president  and  managers^  and 
their  own  scheme  was  abandoned ;  that  ithe  proposi- 
tion of  the  plaintiff  and  Milligan  was  accepted  by 
them,  and  became  a  binding  contract  between  the  pat'- 
ties*  Etidence  was  also  oiTered  to  prove,  that  under 
the  contract  a  schedule  specifying  the  numbers  of 
certain  tickets,  by  books  containing  one  hundred 
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each,  to  thfe  extent  of  2,500,  selected  by  tlie  plain-      1816. 


ThompsoQ 


tiff,  and  to  be  set  apart  for  his  use,  had  been  deliver- 
ed by  him  to  the  former  agent  of  the  lottery ;  that  v, 
two  of  the  books  mentioned  in  t-^e  said  schedule  ^^ 
having  been  disposed  of,  or  put  out  of  the  reacli  of 
the  agent,  another  schedule  was  handed  in  by  the 
plaintiff  to  the  defendant,  then,  and  at  present,  agent, 
in  which  two  other  books,  containing  the  same  num- 
ber of  tickets,  were  substituted  in  lieu  of  the  two  last 
mentioned,  the  schedule,  in  respect  to  the  others, 
being  the  same  as  the  (irst  That  the  plaintiff  had, 
at  different  times,  received  13  books,  of  100  tickets 
each,  part  of  those  specified  in  the  schedule,  and 
that  he  had  paid  for  the  13  books,  partly  in  certain 
promissory  notes,  received  and  approved. of  by  the 
agent,  and  partly  in  cash,  and  had  afterwards  paid 
108  dollars  arid-  80  cents^  on  account  of  tickets  in  the 
2d  class,  over  and  above  the  said  13  books.  On  the 
requisition  of  the  plaintiff,  the  defendant  produced 
on  the  trial  a. bundle  containing  twelve  bookd  of 
tickets  of  one  hundred  each,  (the  residue  of  the  num-^ 
bers  specified  in  the  schedule,)  and,  amongst  others, 
the  ticket  in  the  declaration  mentioned.  On  each  of^ 
which  books  the  name  of  the  plaintiff  was  super- 
scribed in  his  own  handwriting :  and  on  one  of  them 
(not  that  containing  the  ticket  in  the  declaration 
claimed)  was  endorsed  in  the  defendant's  handwriting 
— *'  Purchased  and  to  be  taken  by  Robert  Gray." 
And  on  the  envelope  covering  the  whole  twelve 
books  in  one  bundle  wto  superscribed,  in  the  hand 
and  figures  of  the.  defendant,  the  words  and  figures 
following: 

"  Robert  Gray,  12  Books  '• 
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1815.  Similar  proceedings  took  place  us  to  W.  MilligaUf 

to  whom  odIj  a  part  of  the  tickets  selected  bj  him 
had  been  delivered. 

That  the  drawing  of  the  lottery  wa^  cottimenced 
on  the  17th  day  of  Noyember)  1812,  andthat,  on  the 
27th  of  that  month,  the  second  day^s  drawing,  a  prize 
of  20,000  dollars  was  di*awn  against  the  number  in 
the  declaration  mentioned.  The  plaintiff  also  offei^ 
ed  evidence  to  prove  that  on  the  4th  day  of  Decem- 
ber, 1812,  subsequent  to  the  third  and  before  the 
fourth  day's  drawing,  the  plaintiff  tendered  to  the  de- 
fendant a  bond  for  the  payment  of  doIlar8» 
executed  by  himself  and  two  sureties,  who  Were 
fully  sufficient  for  that  sum,  and  demanded  from  Iiim 
the  12  books  of  tickets  which  had  been  selected  and 
set  apart  for  him.  To  which  the  defendant  replied, 
that  he  was  ready  to  deliver  l,20b  of  any  undrawn 
tickets,  but  would  not  deliver  the  high  prize.  The 
drawing  of  the  lottei^  had  been  continued  only  fif- 
teen days. 

On  which  the  counsel  for  the  diefendant  below 
moved  the  court  to  instruct  the  jury, 

**  Ist.  That  it  is  not  com^tent  for  the  juiy  to  find, 
from  the  evidence  so  produced  a&  aforesaid,  that  the 
twelve  books  of  tickets  including  the  said  prize  tick- 
et, had  been,  prior  to  the  commencement  of  the  draw- 
ing of  the  said  lottery,  appropriated  by  plaintiff  and 
defendant  to  the  satisfaction  of  said  contract,  and 
delivered  to  plaintiff  under  and  ki  fulfilment  of  said 
contract,  and  deposited  by  the  plaintiff  with  the  de* 
fendant,  as  collateral  security  for  the  payment  of 
the  purchase  money  until  other  security  should  be 
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given,  (as  waa  contended  and  insisted  upoh  bj  the      18I6. 
plaintiff's  counsel  to  the  jury,^)  which  instruction  the 
court  refuised  to  give. 

^  2d.  That  the  farts  so  given  in  evidence  bj  the 
plaintiff,  as  afonedaid,  do  not  import  an  absolute  sale 
and  delivery  of  the  twelve  books  of  tickets,  includ* 
ing  the  prize  ticket,  but  a  •selection  and  setting  apart 
of  such  tickets  as  were  to  be  delivered  to  the  pWn*. 
tiff,  when.he  should  coniplj  with  his  contract  in  giv- 
ing the  stipulated  security.^'  Which  instruction  the 
court  gave,  but  also  directed  the  jury,  ^^  that  such 
selection  and  setting  apart,  as  aforesaid,  was  sufficient 
deliveiy  to  the  plaintiff  to  vest  the  pro|>erty  of  the' 
said  tickets  in  him  upon  his  giving  or  tendering  ap- 
proved security,  according  to  the  terms  of  the  con- 
tract, in  a  reasonable  time  thereafter;  add  that  the 
tender  of  the  security,  as  before  stated,  was  in  rea- 
MTiable.  lime. 

^  3d.  That  the  selection  and  laying  apart  of  the 
twdve  books  of  tickets,  as  aforesaid,  and  the  said  en- 
doi^sementa  upon  the  said  books,  and  upon  the  enver 
lope  of  the  same,  did  not  vest  in  the  plaintiff  the  pro- 
perty of  said  tickets,  under  the  said  contract,  so  as 
toentide  plaintiff  to  prizes  drawn  against  those  tick- 
ets before  any  security  was  given  or  offered,  and 
whilst  said  tickets  remained  in  the  hands  of  defend- 
ant, awaiting  the  completion  of  said  contract  on 
the  part  of  the  plaintiff  in  respect  of  the  stipulated 
security.**  Which  ihstraction  the  court  gave,  but 
also  instiiicted  the  jury,  ^*  that  upon  tendering  the 
security,  as  before  stated,  if  the  jury  should  find  such 
security  to  be  sufficient,  such  selection  and  laying 
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1816.  apart  of  the  said  tickets  did,  under  the  said  contract, 
entitle  the  plaintiff  to  all  the  prizes  drkwn  by  such 
tickets  in  the  intermediate  time  between  such  selec- 
tion and  the  tender  of  security,  as  aforesaid  ;'V  to 
which  refusal  aqd  several  instructions  the  defendant 
excepted,  and  a  verdict  and  .judgment  haying  been 
rendered  for  the  plaintiff  below,  the  defendant  in  the 
circuit  court  brought  the  cause  into  this  court  by  a 
writ  of  error. 

Jones^  for  the  plaintiff  in  error.  1.  The  ticket 
was  at  the  risk  of  the  vendors,  and  drawing  the 
prize  is  equivalent  to .  ainy  physical  change  in  the 
thing.  It  was  not  left  in  the  hands  of  the  vendors 
ad  coU^iteral  security,  for  the  pledge  of  the  ticket 
would  have  thrown  upon  the  vendors  the  whole  risk 
of  the  drawing  of  these  tickets,  the  essence  of  their 
value  consisting  in  the  chance.  On  the  contrary,  the 
thing  waa  to  remain  in  the  vendors'  possession,  and  as 
their  property,  until  a  condition  of  the  sale  had  been 
accomplished.  2.  There  is  a  repugnancy  between 
rel  sing  the  first  instructioh  and  granting  the  second.^ 
The  court  below  admit  Aat  the  right  of  property 
was  not  complete  in  Gray,  until  the  security  stipu- 
lated ;  and  that,  when  given,  it  would  retroactively 
vest  the  property.  The  title  was  then  clearly  in- 
complete. 

Swcmsr^  contra.    The  contract  was  consummated 
and  binding  Qn  both  parties.    Gi*ay's  proposition 

a  6  £aii,  Hanson  t.  Myer.     1  CampbelPiN.  P.  R.  427.  Paine  r. 
ShtdboU. 
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was  iaccepted,  some  of  the  tickets  were  actuallj  de«  isie. 
liyered ;  there  was  a  payment  of  wh^t  ma j  be  con* 
sidered  as  earnest  The  thing  sold  was  specifically 
designated  by  the  vendors.  The  vendee  had  the 
right  of  property,  and  the.  right  of  possession. 
All  he  wanted  was  the  actual  possession.  The 
thing  sold  maybe  designated  in  various  ways.*  Pro- 
perty is  transferi*ed  by  the  contract  of  sale  without 
delivery,  if  the  article  is  specifically  designated."" 

Jbne^,  in  reply.  There  is  a  distinction  between 
this  case  and  the  authorities  relied  upon  by  the  other 
side.  The  question  is,  whether  the  contract  be  ex- 
ecutory or  executed.  It  was  not  executed  by  spe- 
cifying the  particular  ticket ;  the  security  to  be  given 
by  Gray  was  a  condition  which  preserved  the  origi- 
nal executory  nature  of  the  contract.  Delivery, 
either  actual  or  symbolical,  is  essential  to  a  sale; 
and  neither  took  place  here.  T)ic  cases  cited  are 
of  contracts  self-executory,  and  where  the  parties 
stipulated  to  waive  delivery. 

Marshall,  Ch.  J.,  delivered  th^  opinion  of  the    ''*';•  ^ 
court,  and,  after  stating  the  facflh    proceeded  as 
follows  : 

The  question  on  which  the  correctness  of  the 
opmions  ^^^en  by  the  circuit  couit  depcnus,  is  this : 
Was  the  purchase  and  sale  of  the  twelve  books  not 
delivered,  so  complete,  that  the  tickets  had  become 
the  property,  and  were  at  the  risk  of  Robert  Gray  } 

h  2  Black.  Com,  447 Salk.  113. 

c  1  CampbeiPt  JV*.  P.  R.  613.  PhiUemorc  Hal.  v.  Barry  ef  nl. 
Sait,55S.  HindeY  Whitehouse  €<  ol. 
VdL.  L 
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1816*  lu  pursubg  4his  inquiry  it  becomes  necessary  to 
^^^^T""^^^  decide,  whether  the  clause  respecting  security  forms 
^'  a  condition  precedent^  on  which  the  sale  is  made  to 
depend,  or  a  condition  subsequent,  the  performance 
of  which  may  be  suspended  until  it  shall  be  conye<- 
nient  to  the  vendee,  or  required  by  the  vendor.  It  is 
apparent  that  a  contract  for  the  sale  of  5,000  tickets 
was  one  of  very  considerable  interest  to  the  manar 
gers  of  the  lottery.  This  is  not  only  self  evident 
from  the  nature  of  the  transaction,  but  is  also  proved 
by  the  fact,  that  they  changed  the  scheme  of  the  lot* 
teiy  for  the  purpose  of  securing  it.  As  the  time  of 
commencing  the  drawing  must  necessarily  have  de* 
pended  on  the  sale  of  the  tickets,  it  is  reasonable  to 
suopose,  tnat,  in  the  calculations  made  on  this  sub* 
ject,  they  must  have  considered  the  books  selected 
and  set  apart  for  Mr.  Gray,  either  as  sold  or  unsold. 
The  endorsements  on  the  books  selected  lead  strong* 
ly  to  the  opinion,  that  they  were  considered  as  sold. 
If  the  proposition  which  forms  tiie  basis  of  the  con* 
tract  be  inspected,  it  will  be  perceived  that  the  con* 
tract  was  intended  to  be  entire^-not  divisible.  Tho 
scheme  of  the  lottery  wa^  changed,  not  for  the  pur^ 
pose  of  inducing  Gray  and  Milligan  to  take  any  num* 
ber  of  tickets  less  ^an  5,000,  but  on  their  engaging 
to  take  5,000  absolutely ;  aiWI  the  clause  respvtiiig 
the  secui-itj  is  annexed  to  the  delivery  of  the  tickdts^ 
The  delivery  of  some  of  the  books  was  an  executioi^ 
in  piirt  6f  an  entire  contract  All  the  cii*cumstance8 
show,  that  tlie  obligation  of  the  contract  was  com* 
plete:  but  the  elimination  of  these  circumstances 
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is  dispensed  with  by  the  admission  on  record,  that      is  is. 
it  "  became  a  binding  contract  between  the  parties."    ^^^"v-^/ 

What,  then,  was  this  binding  contract  ?  r. 

That  the  scheme  pi*oposed  by  Milligan  and  Gray        ^^ 
should  be  adopted,  and  certain  faciliti^  of  payment 
idlowed,  on  their  bond  to  the  company  for  tickets 
taken  in  the  first  class.     That  they  should,  on  their 
part,  take  2,500  tickets  each. in  the  second  class,  and 
that  approved  security  should  be  given  on  their  deli- 
very.    Certainly  Milligan  and  Gray  were  absolutely 
bound  to  take  2,500  tickets  each;  .  A  refusal  to  do 
so  would  have  been  a  bi'each  of  contract,  for  which 
they  would  have  been  responsible  in  damages.  When 
the  parties  proceed  one  step  further;  when  the  ven- 
dee, in  execution  of  this  conti'ajQt,  selects  the  number 
of  tickets  he  has  agreed  to  purchase,  and  the  ven« 
dor  assents  to  that  selection;  when  they  are  sepa* 
rated  from  the  mass  of  tickets,  and  those  not  ac- 
tually  delivered  are  set  apart  and  marked  as  the  pro* 
pcrty  of  the  vendee;  what,  then,  is  the  state  pf  the 
contract  ?  It  cert&anly  stands  as  if  the  selection  had 
been  previously  made  and  inserted  in  the  contract 
Itself.     An  article  purchased  in  general  terms  from 
many  of  the  same  description,  if  afterwards  selected 
and  set  apart  with  tlic  assent  of  the  parties  as  the 
thing  purchased,  is  as  completely  identified,  and  as 
completely  sold,  as  if  it  had  been  selected  previous 
to  the  sale,  and  specified  in  the  contract.     After 
this  selection,  the  parties  stood  in  th<;  same  relation 
to  these  tickets   a^   if  the   25  booka>,  afterwards 
agreed  upon,  had  been  named  in  the  contract  as 
containing  the  nmnbcrs  purchased  by  Gray.    The 
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1816.  contract,  then,  amounts  to  this :  The  managers  agree 
to  sell  Gray  2,500  tickets,  w^ch  are  specified,  and 
he  agrees  to  give  approved  security  for  the  purchase 
money  on  the  delivei*y ;  in  the  mean  time  the  tickets 
I'emain  in  possession  of  the  vendors,  who  proceed 
to  draw  the  lottery,  without  having  received  or  re- 
quired security  for  the  whole  number  of  tickets 
sold.  The  stipulation  respecting  security  rould  not 
in  such  a  case  be  considered  as  a  condition  prece- 
dent, on  the  performance  of  which  the  sale  depend- 
ed. Certainly,  the  managers  could  have  required, 
and  have  insisted  on  this  security ;  but  they  might 
waive  it,  without  dissolving  the  contract.  They 
were,  themselves,  the  judges,  whether  they  would 
consider  the, contract  of  Robert  Gray,  with  the  col- 
lateral security  furnished  by  the  possession  of  tJie 
licketb,  as  sufficient  for  their  protection ;  and  their 
conduct  shows  that  they  thought  it  sufficient. 

The  majority  of  the  court  is  q^  opinion,  that  the 
property  in  the  tickets  changedNvhen  the  selection 
was  made  anB assented  to;  and  that  they  remained 
in  possession  ^f  the  vendors  merely  as  collateral  se- 
curity. Had  the  tickets  been  all  blaqks.  Gray  was 
compellable  to  take  them. 

Judgment  affirmed  with  costs."^ 

d  When  commodities  are  sold  perfect,  except  only  as  tosomucU 

6y  the  buOt,  for  a  gross  price,  the  as  is  actually  counted,  weighed, 

sale  is  perfect,  for  it  is  known  or  measured ;  for,  till  then,  it  is 

with  certaintj  what  is  sold ;  hut  not  known  with  certainty  what  is 

if  the  price  is  regulated  at  the  sold.    3  Johns.  Cos.  254.  Coit  r. 

rate  of  so  much  for  every  piece,  HoAston.      Domai,  L  1.  tit,  S.  s. 

pound,  or  measure,  the  sale  is  hot  4.  art.  7.    Code  Jfapolei>n^  lifv 
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(LOCAL  LAW,) 

Anderson  v.  Longden. 


.1816- 


AndeiBOi^ 
Longdeiu 


iVbere  abond  was  g^ren  by  the  agent  of  an  unincorporated  joint  stock 
company,  to  the  directors  for  the  time  being,  for  the  faithful  perform- 
ance of  bis  duties,  &c.,  and  the  directors  were  appointed  annoally^ 
and  changed  before  a  breach  of  the  condition  of  the  bond,  the  agent 
and  his  sureties  were  held  liable  to  an  action  brought  by  the  obli- 
gees after  tliey  had  ceased  to  bo  directors. 

Error  from  the  circuit  court  for  the  county  of 
Alexandria. 

This  was  an  action  of  debt  instituted  bj  the  de* 
fcndants  in  error,  (plaintiffs  in  the  circuit  court,)  as 
directors  of  the  Domestic  Manufacture  Company  of 
Alexandria,  against  Robert  Andei*soij.  (the  plaintiff 


-J.  tit.  6.  ch.  1.  art.  1585v  2  £r- 
rkine't  IruL  480,  481.  This  dis- 
tinction 15  recognized  by  PothieVy 
who  remarks,  that  the  contract  of 
sale  is  usually  perfected  by  the 
agreement  as  to  the  price ;  and, 
that  this  rule  applies  where  the 
sale  is  of  a  specific  article,  for  a 
grross  price.  Si  id  quod  vetUerU 
nppareatquid  quale  quantumve  s»/, 
4*  preUum^  4r  jw<r«  venil ;  petfecta 
eH  emptio,  1.  8.  Dig.  de  peric. 
Sf  eomm,  'R.  vend.  But,  if  the 
commodity  be  of  that  description 
of  arlicles,  which  consist  in  quari' 
HiaUy  and  which  are  sold  by  the 
ireight,  number,  or  measure,  the 
-^alu  is  imperfect  until  it  is  weigh- 


ed, counted,  or  measured.  In  the 
first  case,  the  goods  sold  are  at  the 
risk  of  the  vendee,  from  tlie*  mo- 
ment the  contract  is  made  :  in  tho 
last  case,  they  remain  at  the  risk 
of  the  yendor,  until  they  are  de-  . 
signated  by  the.  act  of  w.ighi^g, 
counting,  or  measuring.  But,  in 
both  cases,  the  contract  is  so  far 
completed  from  the  time  of  its  be- 
ing entered  into,  as  to  give  the 
Tendee  a  right  of  action  for  the 
dclireiy  of  the  thing  on  tendering 
the  price,  and  the  vendor  an  ac- 
tion for  the  price,  oi|  tendciing  a 
dcli'^ery  of  the  thing  sold.  Con- 
trot  de  rentCy  f<o,  308.  See  also 
6  Eoitt,  G25. 
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1816.  in  error,)  on  a  bond  given  by  hun  and  others  as  sure- 
ties for  John  Mac  Leod^  agent  of  the  said  company, 
to  the  said  directors,  to  recover  the  amount  of  money 
and  merchandise  which  the  said  agent  had  received 
for  the  use  of  the  company,  and  for  which  he  had 
failed  tp  account 

On  the  17th  of  November,  1809,  a  number  of  per- 
sons in  Alexandria  associated  together,  and  formed  a 
company,  for  the  purpose  of  encouraging  the  manu- 
facture and  use  of  domestic  merchandise ;  they  enter- 
ed into  articles  for  their  government,  of  which  the 
following  extracts  are  all  tliat  are  material  in  this 
case: 

^^  Art  2.  As  soon  as  the  whole,  or  1,000  shares  of 
the  said  capital  stock,  shalt  have  been  subscribed  for, 
and  the  first  payment  made  thereon,  a  meeting  of  the 
stockholder  shall  be  called  by  public  notice  in  the 
Alexandria  and  Washington  newspapers,  to  meet  in 
the  court  house  of  Alexandria,  either  in  person  or  by 
proxy  duly  authorized,  at  which  meeting  the  stock- 
holders, either  personally  or  by  proxy,  shall  elect  by 
ballot  seven  of  their  own  body  to  act  as  directors  of 
the  said  company  lor  one  year.'' 

^'  Art  3.  The  affairs  of  the  said  company  shall  be 
carried  on  in  the  town  of  Alexandria,  under  the  super- 
intendancc  and  control  of  the  said  directors,  of  whom 
any  four  shall  form  a  board  or  quorum.  They  shall 
choose  a  chairman  from  among  themselves,  and  in 
case  of  vacancy  by  death,  resignation,  or  otherwise, 
such  vacancy  shall  be  immediately  filled  by  them- 
selves from  among  the  stockholders.  And  the  said 
directors  shall  in  no  case  whatever  contract  debts 
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or  engagements)  by  bill^  bond,  or  otiierwise,  for,  or  isH. 
on  account  of,  the  company,  but  all  dealings  under  **]J^^^]!^ 
their  soperintendance  and  control  aloresaid,  shall  be 
for  cash  or  barter,  except  goods  on  deposite,  wdich 
may  be  sold  by  the  direction  of  the  consignor^  The 
said  directoi*s  shall  also  exhibit,  at  the  annual  meeting 
of  stockholder^,  for  their  inspection,  a  statement  of 
the  affairs  of  the  compaby  for  the  year  preceding.*' 

♦*  Art.  4.  The  directors,  when  elected,  shall  pro- 
ceed, without  delay,  to  appoint  an  agent  and  such 
other  officers  as  may  be  requisite,  all  of  whom  sh^dl 
hold  their  offices  during  the  pleasure  of  the  board, 
and  who  shall,  before  they  enter  upon  their  function;}, 
give  bond,  with  sufficient  security,  to  the  said  direc* 
tors;  and  their  successors  in  office',* for  the  faitaful 
discharge  of  their  duties,  as  prescribed  by^  the  board 
of  directors.'* 

The  company  having  proceeded  to  elect  directors, 
John  Mac  Leod  Was  appointed  agent  by  tbem^  and 
on  the  I3th  of  February,  1810,  the  said  agents  with 
the  plaintiff  in  error  and  others,  his  sureties,  exe« 
cuted  9Xkd  delivered  to  the  defendants  m  error,  direc- 
tors  of  the  said  company,  their  joint  and  several 
bond,  in  the  penalty  of  10,000  dollars,  the  condition 
of  which  was,  *^  that  the  said  John  Mac  Leod  should, 
m  all  respects,  faithfully  execute  and  perform  the  du- 
ties assigned  to  him  as  agent,  according  to  the  terms 
and  meaning  of  the  articles  of  association,  and  also 
such  otlier  duties  as  are,  or  from  time  to  time  should 
be,  assigned  to  the  office  of  agent  by  the  board  of  di- 
rectors, and  sliould,  from  time  to  time,  when  called 
upon,  render  a  just  and  true  account  of  all  money, 
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1816.      goods,  &c.  of  the  said  company  which  should  comt 
to  his  hands,  and  should  appl  j  the  same  as  he  should 
be  directed  (  and  should,  in  all  respects,  whilst  he 
he}d  the  office,  conduct  himself  wid)  honesty,  and 
fidelity,  and  attention  to  the  interest  of  the  compa-> 
ny/'     The  said  agent  continued  in  the  service  of  the 
com^•any,  without  any  new  appointment,  until  June, 
1812,  vhen  he  was  dismissed;  and  having  gone  out 
in  arrears  to  the  company,  this  suit  .was  brought 
against  the  plaintiff  in  error,  to  recover  the  amount 
due  to  the  company.     To  this  suit  the  defendant  in 
the  circuit  court,  taking  oyer  of  the  bond,  pleaded, 
1st.    ^^  Codditions  performed  ;^^  to  which  the  plaintiff 
replied,  specially  setting  forth,  as  the  breaches  relied 
on,  '^  that  money  and  merchandise,  tlie  property  of 
the  company,  had  come  to  the  hands  of  J.  Mac  Leod* 
as  agent,  &c.,  to  the  amount  of  4,000  dollars,  for 
which  he  had  failed  to  account,  though  required  by 
the  directors,  and  .which  he  did  not  deliver  over  Ui 
his  successor,  as  ordered  by  the  directors.     On  this 
replication  issue  was  taken.     The  defendant  in  the 
circuit  court  pleaded,  2dly.  That  the  plaintifis  (Long* 
den  and  others)  ceased  to  be  directors  at  the  expira- 
tion of  one  year  from  the  time  of  their  appointmenti 
and  were  not  directors  when  the  suit  was  brought : 
to  this  plea  the  plaintiffs  demurred  generally. 

In  his  third  plea  the  defendant  states  that  John 
Mac  Leod  was  appointed  agent  on  the  13th  of  Feb- 
ruary, 1810;  and  that  for  one  year  from  the  time  of 
such  appointment,  and  during  the  time  the  plaintiffs 
acted  as  directors,  he  had  faithfully  executed  and  per- 
formed  his  duty*  &c. 
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To  which  the  plaintiffs  (protesting  that  he  had  not  1816. 
faithfullj  performed  his  duties  for  one  year)  replied 
that  J.  MacLeod  had  continued  in  office  for  more  than 
one  jear  from  the  1 3th  of  Februarj,  1810,  udder 
the  said  appointment,  and  after  the  plaintiffs  ceased 
to  be  directors ;  during  which  time  merchandise,  &c., 
to  the  amount  of  4,0d0  dollars,  came  to  his  hands, 
&c.,  which  he  hdd  failed  to  account  for;  to  which 
the  defendant  demurred. 

The  defendant  ples^ed,  4thlj,  that  the  plaintiff 
had  not  instituted  any  suit  at  law  against  Mac  Leod 
for  the  bi-each  of  the  condition  of  the  bond ;  to  which 
the  plaintiff  demurred  generally. 

The  law  on  the  demurrers  was  adjudged  by  the 
court  for  the  plaintiffs^  (Longden  and  others,)  and  on 
the  trial  of  the  issue  die  jury  found  for  the  plaintiff^ 
and  assessed  damages,  &c. 

The  record  presents  a  bill  of  exceptions,  which 
states  that  the  defendant  offered  in  evidence  to  the 
jury  the  books  of  the  company,  from  \^hich  it  appear- 
ed that  the  agent  had  been  in  the  habit  of  selling 
merchandise  on  credit,  from  the  month  of  Januaiy, 
1810,  until  June,  1812;  which  bo6ks  were  open  to 
the  examination  of  the  directors;  that  it  appeared 
from  the  books  that  sales  on  credit  had  been  made 
to  three  of  the  directors,  plaintiffs  in  this  suit;  that 
the  defendant  also  offered  a  copy  of  the  report  of  a 
committee  of  directors  made  on  the  19th  of  Septem- 
ber, 1812,  in  pursuance  of  an  order  of  the  6th  of 
June,  preceding. 

Evidence  was  also  offered  to  prove  that  the  direc- 
tors, to  the  number  required  by  the  articles^  held 

Vol.  h  M 
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1816,      meetings,  at    wlilch  they  gave  directions  for  the 


AodersoD 


management  of  the  afiairs  of  the  company ;  that  their 
V.         proceedings  were  regularly  reduced  to  writing,  and 
Mug  en.    gjgjj^j  jjy  tjjg  chairman. 

On  which  evidence  the  defendant's  cpunsel  moved 
the  court  to  instruct  the  jury,  "  that  if  from  the  evi- 
dence aforesaid  they  should  be  of  opinion  that  the 
directors  of  the  company  had  permitted  the  said 
credits  to  be  given,  and  had  acquiesced  in  the  same, 
the  defendant  would  not  be  liable  for  the  merchan- 
dise sold  on  credit,  and  appearing  on  the  books  of 
the  company;'^  which  instruction  the  court  refused, 
and  instru(ited  the  jury,  ^  that  the  evidence  did  not, 
in  law,  justify  an  inference  that  the  directors,  acting 
as  a  board  under  the  articles,  had  authorized  the 
agent  to  sell  the  merchandise  aforesaid,  on  credit, 
and  that  the  agent  could  not,  in  law,  be  justified  in 
selling  on  credit  by  any  direction  of  the  directors, 
individually  made,  when  not  acting  as  a  board  under 
the  articles;^'  to  which  opinion  and  instruction  the 
counsel  for. defendant  excepted. 

jS^on^t,  for  the  plaintijflf  inr  error,  argued,  that  the 
bond  must  conform  to  the  articles  of  association, 
which  was  hot  incorporated.  He  cited  the  case  of 
the  Commonwealth  V.  Fairfax  et  al.,  where  the  words 
*^«o  long  as  he  shall  continue  in  office,^'  in  the  con-^ 
dition  of  a  sheriff's  bond,  were  consirued  not  to 
extend  to  a  second  and  new  appomtment. 

Lc6,  for  the  defendant  in  error,  was  stopped  by 
tjie  court. 


v.- 
Winter. 
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Marshall,  Ch.  J.      The  case  of  die  sheriff *s      18I6. 
bond  is  very  diflerent    The  commission  of  sheriff*  y'^^^'^^ 

•         •     •  •  -        •"  •  Corporatioi) 

in  Virginia,  is  annual ;  of  course,  his  sureties  are  of  New-Or- 

bound  for  one  year  only*  It  is  tnic,  the  directors  of 
diis  company  are  elected  annually;  but  the  company 
has  not  said  that  the  agent  shall  be  for  one  year 
only :  his  appointment  is  during  pleasure.  The 
sureties  do  not  become  sureties  in  consequence  of 
their  confidence  in  the  dii*ectors,  but  of  their  confi- 
dence in  the  agent  whose  sureties  they  are.  The 
court  is  unanimously  of  the  opinion  that  the  judg- 
ment of  the  circuit  court  oujcht  to  be  affirmed. 


-to' 


Judgment  affirmed. 


iCONSTITUTlONAL  LAW.) 

The  Cor»>oration  op  New-Orleans  v.  Win* 

TER  ET  AL. 

A  cittzen  of  a  terrilory.c^onot  sue  a  citizen  of  a  «to/e,  in  the  courts. of 
the  United  States,  nor  can  those  courts  take,  juriat^iction  by  other 
parties  heing*  joined,  who  aro  capable  of  suing^.  Ail  the  parties  on 
each  side  most  be  subject  to  the  jurisdiction,  or  the  suit  vill  be  dis* 
missed. 

Error  from  the  district  court  for  the  district  of 
Louisiana.  The  defendants  in  error  commenced 
their  suit  in  the  said  court,  to  recover  the  possession 
and  property  of  certain  lands  in  the  city  of  Now- 
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1816.      Orleans ;  claiming  title  as,  the  heirs  of  Elisha  Win- 
^^^^^^^!^^  ter,  deceased,  under  an  alleged  gr^t  from  the  Span- 
of  Ncw-Or-  ish  governpient,  in  1791 ;  which  lands^  it  was  stated, 
V.         were  afterwards  reclaimed  by  the  Baron  de  CaroH- 
delet,  governor  of  the  provmce  of  Louisiana,  for  the 
use  of  fortifications.     One  of  the  parties,  petitioners 
in  the  court  bel^w,  was  described  in  the  record  as  a 
citizen  of  the  state  of  Kentucky ;  and  the  other,  as 
$t  citizen  of  the  Mississippi  territory.     The  petition- 
ers recovered  a  judgQient^i  the  court  below,  froA^ 
which  a  writ  of  error  was  broyght 

Winder^  for  the  plaintiffs  in  errbr.  ^he  court  be- 
low had  no  juri9diction  of  the  cause.  The  case  of 
Hepburn  &  Dundas  v.  EUzey,' determined  that.a  ci- 
tizen of  the  di  itrict  of  Columbia  could  not  "sije  a  cir 
tizen  of  the  state  of  Virginia,  in  the  courts  of  the 
United  States.  The  subsequent  case  of  Strawbridgo 
etal.v.  Curtis  etal.  shows  that  all  the  parties  on  the 
one  side,  and  all  the  parties  oii  the  other,  must  be 
authorized  to  sue  and  be  sued  in  those  courts,  or 
there  is  a  defect  of  jurisdiction.  The  right  of  ac- 
tion was  joint,  but  they  might  have  severed  it,  which 
they  did  not,  and  they  are  incompetent  to  join  ip 
point  of  jurisdiction. 

JS&y,  contra.  A  citizen  of  the  Mississippi  terri- 
tory has  a  right  to  sue  in  the  courts  of  the  United 
States.     This  point  was  left  open  in  the  decision  of 

a  %  Cranch^  445.  h  S  Crandi^  262^ 
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the  ca^e  of  Sere  v.  Fitot/     There  is  a  manifest  dis-      18I6. 
tinction,  in  this  respect,  between  the  right  of  a  citi-   ''•^^v^ 
zen  of  the  district  of  Columbia,  and  of  the  Missis-  of  Ncw-Ox^ 
sippi  territory.    The  j  urisdiction  of  the  district  court      ^^^^ 
of  Louisiana,  is  the  same  with  that  of  .Kentucky^     'V^'j'iter. 
The  several  territories  are  "  members  of  the  Ame- 
rican confederacy/^     'tlie  constitution  puts  the  citi- 
zens of  the  district  of  Columbia  00  the  same  footing 
with  inhabitants  of  lands  ceded  for  the  use  of  dock4 
yards,  &c. ;  they  are  not  "  members  of  the  American 
confederacy."     The  district  has  no  legislative,  exe- 
cutive, nor  judicative  authority,  power,  or  privileges. 
The  territories  have  them  all.     They  are  in  a  sort 
of  minority  and  pupilage ;  have   the  present  right 
of  sending  delegates  to  Congress,  and  of  being  here- 
after admitted  to  all. the. Immunities  of  staiesyt  in  the 
peculiar  sense  of  the  constitution.     In  this  case,  each 
party  takes  an  undivided  interest,  and  has  a  right  to 
a  separate  action,  whetjier  the   inheritance;  be  of 
moveable  or  of  real  property. 

Harper^  in  reply.  There  is  no  distinction,  ift'  this 
particular,  between  the  district  of  Columbia  and  the 
territories.  Congress  might  give  to  the  district  a 
delegate,  with  the.  same  privileges  as.  the  delegates 
from  the  territories.  The  United  States  are  the 
common  sovereign  of  all  these  conununities ;  and 
may  grant  or  refuse  this,  or  any  other,  privilege,  at 
their  pleasure.  The  action  is  brought  jointly,  not 
each  clmrning  his  iseveral  part ;  and  the  court  cannot 

c  6  Cranchy  3f)6* 


94  CASES  IN  THE    SUPRESfE  COURT 

1816.      disconnect  the  parties.     The  peUtionera  complain 
^:^''^'^^  under  the  civil  law,  by  the  niles  oif  which  it  i^  not 
©f  yewOr-  competent  for  them  to  seven    Spanit^i  law,  which 
.  r.        prevailed  in  Louisiana  before  its  acquipitioh  by  this 
^"**®'*     country,  i?  a  modification  of  the  Rdi^^n.    By  the 
civQ  law,  inheritances  of  r^al    as  well  as  personal 
property,  tire  joint     What  is  the  mode  of  proceed- 
ing? Though  atnbi^ous  and  mixed,  it  is  chiefly  the 
civil  law  process,  like  our  chancery  proceedings. 
All  parties  must,  therefore,  regularly  h^ve  been  be- 
fore the  court 

F^h.  28Ui.  Marshall,  Ch.  J.,  delivered  the  dpinion  of  the 
court,  and^  after  stating  the  facts,  proceeded  as 
follows : 

The  proceedings  of  the  court,  therefore,  isj^rrest- 
ed  in  UnUne^  by  a  question  respecting  its  jurisdiction* 
In  the  case,  of  Hepburn  &  Dundas  v.  EUzey,  this 
court  determined*  on  mature  consideration,  that  a 
citizen  of  the  district  of  Columbia  could  not  main* 
tain  a  suit  in  the  circuit  court  of  the  United  States 
That  opinion  is  still  retained. 

It  has  been  attempted  to  distinguish  a  Territory 
from  the  district  of  Columbia ;  but  the  court  is  of 
opinion,  that  diis  distinction  cannot  be  maintained, 
They  m^y  differ  in  niany  respects,  but  neither  of 
them  is  a  state,  in  ^.he  isense  in  which  that  t^rm  is 
used  in  the  constitution*  Every  reason  assigned  for 
the  opinion  of  the  court,  that  a  citizen  oif  Columbia 
was  not  capable  of  suing  in  the  courts  of  tlie  United 
States,  under  the  Judiciary  Act,  is  equally  applicable 
to  a  citizen  of  a  territpry.    Gabriel  Winter,  then, 
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being  a  citizen  of  the  Mississippi  Territory,  was  in-      isifi. 
capable  of  maintainbg  a  suit  dlone  in  the  circuit  ^^J^^JJ^ 
court  of  Louisiana.     Is  his  case  mended  by  being  of  New  Or- 
associated  with  others  who  are  capable  of  guing  in        t. 
that  court  ?    In  the  case  of  Strawbridge  et  al«  v*       "^'' 
Curtis  et  aL,  it  was  decided,  that  where  a' joint  in- 
terest is  prosecuted,  the  jurisdiction  cannot  be  sus^ 
tained,  unless  each  indiyidud  be  entitled  to  diaim 
that  jurisdiction.      In  this  case  it  has  been  doubted, 
whether  the  parties  might  elect  to  sue  jointly  or  se- 
verally.    However  this  may  be,  having  elected  to 
sue  jointly,  the  court  is  incapable  of  distinguishing 
their  case,  so  far  as  respects  jurisdiction,  from  one 
in  which  they  were  compelled  to  unite.     The  circuit 
court  of  Louisiana,  therefore,  had  no  jurisdiction  of 
the  cause,  and  their  judgment  must,  on  that  account, 
be  reversed,  and  the  petition  dismissed. 

Judgment  reversed. 
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(INSTANCE  COURT.) 

Tiie  Aurora,-^^ ALDYssf  %t  al.  Claimanis. 

A  hjrpothecatioof  of  the  ship  by  the  master  is  ioyalid,  unless  it  is  showii 
by  the  creditor^  that  the  advances  were  necessary  to  efectaate  the 
objects  of  the  Toyage,  or  the  safety  of  the  ship ;  and  the  supplies 
could  not  be  procured  upon  the  owner^s  credit,  or  with  his  funds,  at 
the  place. 

A  bottomry  bond  g^ven  to  pay  off  a  former  boiid,  roust  stand  or  fall 
^  with  the  first  hypothecation,  and  the  subsequent  lenders  can  only 
claim  upon  the  same  g^und  with  the  preceding,  of  whom  tfady  aro 
rirtually  the  assignees. 

Appeal  from  the  circuit  court  for  the  district  of 
Pennsylvania.  The  brig  Aurora,  commanded  bj 
captain  Owen  F.  Smith,  and  owned  by  the*  claimants, 
sailed  in  July,  1809,  from  New-York,  on  a  trading 
voyage  to  the  Bi*azils,  and  from  thence  to  the  South 
Sea  islands,  for  the  purpose  of  procuring  a  cargo  for 
the  market  of  Canton  or  Manilla;  with  liberty,  after 
completing  this  adventure,'  to  continue  in  this  trade, 
or  engage  in  tliat  between  Canton  and  the  north- 
west coast  of  America.  The  brig  duly  arrived  at 
Rio  Janeiro,  where  the  principal  part  of  her  outward 
cargo  was  sold,  and  from  thence  proceeded  to  Port . 
Jackson,  in  New  Holland.  At  this  port,  the  brig 
uiiderwettt  considerable  repairs;  on  account  of 
which,  advances  and  supplies  were  furnished  by 
Messrs.  Lord&  Wniiams,  who  were  merchants  there, 
The  original  objects  of  the  voyage  seem  here  to  have 
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bee&  lost  s^ht  of,  and  the  brig  w^as  chartered  bj  the      isie. 
master,  to  Messrs*  Lord  &  Williams,  for  .a  voyage   "^^"v-^^ 
of  discoverj,  and  was  actually  retained  in  their  ser-     Atiron. 
vice  for  about  a  year,  under  this  engagement    At 
the  end  of  this  time  the  brig  had  retiimed  to  Port 
Jackson,  and  captain  Smith  was  here  put  in  gaol,  by 
some  persons  whose  names  are  unknown,  for  debts 
contracted,  as  it  was  asserted  or  supposed,  on  ac^ 
count  of  the  vessel,  and  was  relievedfrom  impnson-* 
ment  by  Messrs.  Lord  &  Williams.      About  this 
time,  viz.  ita  July,  1811,  the  brig  was  again  chartered 
to  Messrs.  Lord  &  Williams,  for  a  voyage  from  Port 
Jackson  \b  Calcutta^  and  back  to  Port  Jackson ;  and 
a  bottomry  bond  was  executed  for  the  same  voyage 
by  captain  Smith,  in  favour  of  Messre.  Lord  &  Wil-> 
liams,  for  th^  sum  of  l,482i^  fe.  Ic/.,  and  interest  at 
nine  per  cent. :  being  the  amount,  as  the  bond  et- 
presscs  it,  of  *^  charges  incuired  for  necessaries  and 
stores,  found  and  provided  by  Messrs.  Lord  &  Wil- 
liams, of,  &c.,  at  various  times  and  places,  for  the  use 
ef  the  said  brig.'^     Tile  vessel  duly  proceeded  to 
Cadcutta,  and  landed  her  cargo  there;  but  being 
pi*evented,  as  it  was  alleged,  by  the  British  govern- 
ment ip  Calcutta,  from  returning  to  Port  Jackson,  the 
voyage  was  broken  up.     In  December,  1811,  captain 
Smith  entered  into  a  contract  with  the  libellants, 
Messrs.  Chamberlain  &  Co.,  at  Calcutta,  by  which 
he  engaged  to  charter  the  brrg  to  them,  to  carry  a 
cargo  on  their  account  to  Philadelphia,  for  the  gross 
freight  of  12,000  sicca  rupees,  to  be  paid  to  him  in 
advance  in  Calcutta ;  and,  also,  to  ^give  tlie  charter- 
ers the  appointment  of  the  master  for  the  voyage/ 

Vok.  T.  N 
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1816.  He  farther  agreed*  in  consideration  of  the  libellants 
^'■^Ij^"^^  Paying  the  bottomry  bond  of  Messrs.  Lord  &  Wil- 
Awtonu  liams,  and  adrancing  any  gums  necessary. for  the  re- 
pairs and  supplies  of  the  shipt  to  execute  a  bottomiy 
bond  to  them  for  the  same  voyage,  for  the  principal 
sum  thus  paid  and  expended,  and  20  per  cent  inte- 
rest In  pursuance  of  this  agreement,  on  the  17th  of 
December,  a  certain  captain  George  Lee,  with  the 
assent  of  Smith,  was  appointed  by  the  libellants  to 
superintend  the  repairs^  equipments,  and  loading  of 
the  brig,  and  afterwards  sailed  as  master  on  the  voy- 
age. A  bottomry  bond,  for  1 8,000  sicca  rupees,  was 
formally  executed  by  captain  Smith  on  the  22!^^  and 
a  charter  party  on  the  26th  December.  In  the  latter 
part  of  January,  1812,  captain  Smith  resigned  his 
nominal  command  of  the  ship  to  ^captain  Lee,  and 
delivorod  to  him  the  ship's  papers,  and  letters  for  the 
owners.  The  ship  duly  sailed  on  the  voyage,  and 
arrived  tfi  Pliiladelphia,  and  there  safely  delivered 
her  cargo.  The  advance  freight  was  paid  to  captain 
Smith)  according  to  the  contract,  and  he  remained 
behind  at  Calcutta,  under  the  pretence,  that,  with 
this  advance  freight,  it  was  his  intention  to  prosecute 
the  plan  of  his  original  voyage,  and  to  endeavour  to 
repair  the  losses  sustained  by  his  former  conduct 
It  also  appeared  in  evidence,  that  captain  Smith  was, 
daring  the  whole  voyage,  much  addicted  to  intoxica- 
tion, both  at  sea  and  6n  shore;  and  Messrs*  Lord 
&  Williams,  and  the  libellants,  seem  to  have  been 
fully  apprized  of  his  incapacity  to  manage  the  con* 
cems  of  the  voyage.  The  owners  refused  to.  pay 
the  bottomry  bond  executed  at  Calcutta,  and  the 
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presMt  libd  was  brought  to  enibrce  it    The  district      1816. 
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court)  at'  the  heariugf  decreed  the  full  amount  of  the 
principal  and  interest,  of  the  bond,  deducting  the     Anim. 
12,000  sicca  rupees  adfanced  at  Calcutta.    Upon 
an  appeal,  the  circuit  court  reversed  ^M^decireeyand 
upon  the  merits  dismissed  the  libel. 

Harper^  for  the  appellants  and  libellatits,     1*  As 
to  the  first  hjpothecation  at  Port  Jackson :  a  bot« 
tomrj  bond  may  be  taken  after  debts  are  incurred 
necessarily,  in  order  to  secure  the  person  advancmg 
the  moneys.      2.  The  hypothecation  at  Calcutta 
was  to  discharge  tlie  first  loan,  and  for  further  re* 
pairs.     The  master  was  not,  in  effect,  changed  be- 
fore  the  Second  bond  was  executed.    But,  suppose 
he  was,  how  is  that  to  affect  the  first  hypothecation  ? 
It  attached  until  discharged  by  the  new  loan.     The 
instrument  passes  by  delivery,  and  the  new  Renders 
becaikne  invested  with  all  the  rights  of  the  former 
holders  of  the  bond.     The  present  holders  ought, 
at  least,  to  receive  so  much  of  their  money     All  that 
lenders  upon  bottomry  are  bound  to  do,  is,  to  see 
that  a  necessity  actually  exists  at  the  time.    How 
came  the  ship  enabled  to  prosecute  her  voyage  and 
earn  freight  ?    By  the  loan.     The  payment  of  the 
freight  in  advance  to  the  master,  subsequently,  ccAlld 
not,  by  relation  back,  affect  the  lien  acquired  by  a 
previous  loan. 

jSer^eofi/i  for  the  respondents  and  claimants.  The 
power  of  a  master  to  hypothecate  the  vessel,  though 
necessary  for  the  purposes  of  commerce,  would* 
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1816.  without  limitations,  be  ruinous  to  the  owner,  and  de- 
structive of  the  purposes  it  was  intended  to  subserre. 
It  is  conferred  bj  no  express  delegation,  but  is  the 
offspring  of  necessity.  This  necessity  must  be 
shown,  to  warrant  tlie  master's  conduct  The  ownr 
er's  interest  is  the  object  of  the  power;  the  master 
l)as  np  authority  to  bind  the  owner  or  his  property, 
contrary  to  his  orders  and  his  interest  1.  The 
master  can  hypothecate  only  in  case  of  clear 
necessity,  which  must  be  clearly  shown/  It  is  in- 
cumbent upon  thc'par^  who  claims  to  haye  a  right 
qnder  the  bond,  to  show  this  necessity.  A  cont:.*ary 
doctrine  would  make  the  bond,  which  is  nothing 
unless  th6  master  has  the  power,  evidence  of  that 
power.  To  allow  it  the  force  even  oi  prima  facte 
evidence,  would  be  to  invert  the  law ;  for,  then,  in- 
stead of  saying,  that  the  state  of  necessity  must  be 
clearly  shown,  we  should  be  obliged  to  say,  the  ab- 
sence o£  necessity  must  be  shown.  2.  The  master 
can  hypothecate  only  when  tlie  hypothecation  is  the 
condition  of  the  loan.  The  money  6ught  to  be  ad- 
vanced solely  on  the  faith  of  the  bond,  and  tlie  hy- 
pothecation cannot  be  taken  after  the  advances  are 
made,  without  stipulating  for  such  security.  If  the 
loan  has  been  once  mad^  on  personal  credit,  for  the 
use  of  the  ship,  it  cannot  be  afte^ards  secured  b^ 
hypothecation ;  for  there  is,  then,  no  existing  neees* 
sity.    A  menace  against  the  master,  pr  the  power 


a  2  J^anhall  on  Intfjtrance^  (Condy's  edit)  741,  d.  Rosst.  tHieAo- 
tire.  Bee't  Adm,  Rep.  159.  Putnam  ▼.  The  FoUj.  2  JHonhaU^  74]» 
c.  The  Lavinia. 
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of .  attaching,  the  ship,  by  the  creditor,  will  not  Ic-  1816. 
galize  such  a  contract*  If  the  master  can  obtain  ^^^^^^^^^ 
funds  by  any  other  means,  he  is  not  authorized  to  hy-  ^  Aurora. 
pothecate.  The  master  can  hypothecate  only  for 
the  interest  of  the  owner,  and  for  the  purpose  of 
prosecuting  the  voyagelr*  This  is  a  case  which  re- 
quires the  application  of  the  strictest  principles  of 
law ;  and,  at  the  same  time,  illustrates  the  wisdom 
and  policy  of  those  principles,  as  essential  to  the 
security  of  trade.  The  hypothecation  at  Calcutta, 
so  iar  as  it  is  founded  upon  that  at  Port  Jackson,  was 
given,  in  part  at  least,  for  a  pre-existing  debt ;  and 
it  is  not  for  us  to  separate  what  the  obligees  have 
confounded  and  mixed'  togetlier.  As  to  the  expen- 
.^tures  at  Calcutta,  the  freight  received  ought  to 
have  hfien  applied  to  pay  them. 

Harper,  in  reply.  The  principles  a(}vanced  on 
the  other  side  are  too  narrow  to  subserve  the  inte- 
vesta  of  trade ;  and  the  authorities  cited  do  not  war- 
jrant^thenu  Apy  condition  of  a  ship,  disabling  her 
from  performilig  her  usual  service  to  the  .owner,  if 
.  m^ey  cannot  b^  i-aised  in  any  other  way  to  refit  her, 
>creates.such  a  necessity  as  will  justify  a  hypotheca- 
tion by  the  master!  Do  not  the  claims  of  material 
men,  of  tradesmen  who  have  jfurnished  supplies  upon 
the  credit  of  the  ship,  of  merchants  who.  have  ad- 
vanced moneys  for  her  repair,  and  who. may  all  pro- 

(  2  JtfanAol/,  741,  a.  LieVart  ▼.  Emperor.    lb.  Backer  r.  Co- 
njBgham.    Bee't  Adm.  JZep.  341. 
c  ft  Marthaih  741,  c.  Rots  f.  AotiFe*    Parke  oh  In$.  413. 
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1816.  ceed  m  rem^  or  hy  process  of  attachmtot,  iiiiplj  such 
a  condition  of  the  ship?  By  the  universal  law  of  the 
civilized  world,  the  master  i?  the  agent  of  the  own- 
er^  unless  notice  bf  his  special  instructions  to  the 
party  contracting  with  him,  can  be  proved.  The 
lenders  in  this  case  had  no  such  notice. 

Feb.s9Uu        Storv,  J.,  delivered  the  opinion  of  the  Court,  and, 
after  stating  the  facts,  proceeded  as  follows : 

Such  are  the  material  factd  of  the  rase,  and  the 
qnestion  to  be  decided  is,  whether,  under  all  the  cir- 
cumstances, the  bottonury  bond  executed  at  Calcutta 
constitutes  a  valid  hen  upon  the  ship. 

The  law  in  respect  to  maritime  hypothecations  is, 
in  general,  well  settled.     The  master  of  the  ship  is 
the  confidential  servaiit  or  agent  of  the  owners^  and 
they  are  bound  to  the  performance  of  all  lawful  con- 
tracts made  by  him,  relative  to  the  usual  employment 
df  the'ship,  and  the  repairs  and  other  necessaries 
furnished  for  her  use.    This  role  is  establiBhod  atf 
well  upon  the  implied  assent  of  the  owners,  as  with 
a  view  to  the  convenience  of  the  commercial  worid. 
As,  therefore,  the  master  may  contract  for  repairs  and 
supplies,  and  thereby;  indirectly,  bind  the  owners  to 
the  value  of  the  ship  and  freight,  so,  it  is  held  that 
he  may,  for  the  like  purposes,  expressly^  pledge  and 
hypothecate  the  ship  and  freight,  and  thereby  create 
a  direct  lien  pn  the  same,  for  the  security  of  the 
creditor.    But  the  authority  of  the  master  is  limited 
to  objectis  connected  with  the  voyage>  andf  if  he 
transcend  the  prescribed  limits,  his  acts  become,  in 
legal  contemplation,  mere  nullities.    Hence,  to  make 
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a  bottomrj'  bond  executed  by  the  master  a  valid  hj-*      i8]e« 
pothecation  of  the  ship,  it  must  be  shown  by  the   ^'^J^T'^ 
creditor  that  the  master  acted  within  the  scope  of  his     Avroim. 
authority;  or^  in  other  words,  it  must  be  shown  that 
the  advances  were  made  for  repairs  and  supplies  ne- 
cessary for  effectuating  the  objects  of  the  voyage^ 
or  the  safety  and  security  of  the  ship}  and  no  pre- 
sumption should  arise,  that  such  repairs  and  supplies 
could  be  prpcured*  upon  any  reasonable  terms,  with 
the  credit  of  the  owner,  independent  6f  such  hypo* 
thecation.  'If,  therefore,  the  master  hare  sufficient 
funds  of  the  owner,  within  his  control,  or  can  pro- 
cure them  upon  the  general  credit  of  the  owner,  he 
is  not  at  liberty  to  subject  the  ship  to  the  expensive 
and  disadvantageous  lien  of  an  hypothecafor}  in- 
strument 

Let  us  now,  with  these  principles  in  view,  proceed 
to  the  consideration  of.  the  validity  of  the  })ottomry 
bond  executed  at  Port  Jackson^  which  enters  so  ma-, 
terially  into  the  subsequent  one  executed  at  Calcutta. 
This  bond  purports,  on  its  face^  to  have  been  given 
for  advances,  or  supplies,  furnished  for  the  ship's 
use,  not  immediately  before  its^ate,  but  a^  various 
times  and  places;  and,  from  the  other  evidence  in 
the  cdse,  it  distinctly  appears  diat  the  greater  part 
was  famished  before  and  during  the  voyage  of  dis- 
covery in  whiqh  she  was  engaged,  under  tl^  con- 
tract with  Messrs,  Lord  &  Williams,  and  £or  their 
immediate  benefit  Not  the  slightest  account  is  g;iven 
of  the  earnings  of  the  sliip  during  this  long  voyage 
of  a  year,  nor  of  the  terms  or  stipulations  of  the 
charter^    This  sirence  would  be  wholly  unaccounta- 
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1816.  ble  if  it  were  not  in  proof,  that  captaia  Smith  wafi 
guilty  of  the  most  dhameful  misconduct,  and  either 
fraudulently  sacrificed^  or  grossly  neglected,  the  in- 
terests of  his  owner. 

The  advances  made  by  Messrs.  Lord  &  Wil- 
liams  do  not  appear*  to  hare  been  originally  made 
upon  a  stipulaticm  for  ah  hypothecation  of  the  ship. 
On  the  contrary,  there  is  the  strongest  reason  to  be- 
lieve that  they  were  origmally  made  upon,  the  gene- 
ral credit  of  the  owner,  or  master,  t>r  both*  If 
thei^  had  been  a  stipylation  for  an  hypothecation,  it 
mutt  have  been  carried  mto  effect  by  the  parties  on 
the  next  ensuing  voyage ;  and,  as  this  Was  not  done, 
there  arises  an  almost  irresistible  presumption,  that 
Messrs.  Lord  &  Williams  looked  for  their  reim- 
bursements out  of  the  freight  of  the  voyage  id 
which  the  ship  was  then  engaged  by  them.  If,  in- 
deed, there  had  been  a  stipulation,  originally,  for  an 
hypothecation,  it  must  be  deemed,  in  point  of  law, 
to  have  been  waived  by  the  omission  to  have  had  it 
attached  to  the  first  voyage  then  next  to  be  prosecu- 
ted ;  and  the  party  who  thus  waives  his  right  cannot 
be  permitted,  at  a  subsequent  time,  and  under  a 
change  of  circumstances,  to  reinstate  himself  in  his 
former  condition  to  the  injury  o(  the  owner.  It  is 
said  that  the  ship  might  have  been  arrested  for  these 
advances ;  and  diat,  in  point  of  fact,  the  captain  was 
put  in  jail  on  account  of  debts  contracted  for  the 
ship,  and  was  relieved  from  imprisonment  by  Messrs. 
Lord  &  Williams.  That  captain  Sibith  was  im- 
prisoned on  account  of  some  debts  appears  in  the 
evidence*  but  it  is.bv  no  means  ^elear  that  these 
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debts  were  contracted  for  the  use  of  the  ship.  Tfacr  1816* 
presuiupticKi  is  repelled  by  the  consideration  that  ^^Jjjf^^ 
the  necessaries  and  supplies  are  elpresslj  stated  in  Aamra. 
the  bond  to  have  been  furnished  bj  Messrs.  Lord 
&  Williams ;  and  the  only  other  creditors  who  are 
alleged  to  have  funiished  stores,  are  admitted  not 
to  have  instituted,  any  auitsi  .  It  is  undoubtedly  true, 
that  material  men,  and  oihers,  who  furnish  supplies 
to  a  foreign  ship,  have  a  lien  on  the  ship,  and  may 
proceed  in  the  admiralty  to  enforce  that  right  An4 
it  must  be  admitted  that,  in  such  a  case,  a  bonafiie 
creditor,  who  advances  his  money  to  relieve  the.  ship 
from  an  actual  arrest  on  account  of  such  debts,  may 
stipulate  for  ^  bottooiry  interest,  and  the  necessity 
of  the  occasion  will  justify  the  master  in  giving  it, 
if  he  have  no  other  sufficient  funds,  or  credit,  to  re- 
deem the  ship  from  such  arrest.  But  it  would  be . 
too  much  to  hold,  as  was  contended  for  by  the  coun- 
sel for  the  appellants,  that,  a  mere  threat  to  arrest 
the  ship,  for  a  jpre^xisting  debt,  would  be  a  sufficient 
necessity  to  justify  the  master  in  giving  a  bottomry 
interest,  since  it  might  be  an  idle  threat,  which  the 
creditor  might  never  enforce ;  and  until  enforced  lh6 
peril  would  not  act  upon  the  ship  itself.  And  evw 
supposing  a  just  debt  might,  in  such,  a  case,  be  a 
valid,  consideration  to  sustain  a  bottomry  interest  in 
favour  of  a  third  person,  such  an  effisct  never  could 
be  attributed  to  a  debt  n]ianifestly  founded  in  fi,*aud 
or  injustice.  Nor  does  it  by  any  m^ns  follow,  be« 
.  cause  a  debt  sodght  to  be  enforced  by  an  arrest  of 
the  ship,  might  uphold  an  hypothecation  in  favour  of 
a  tUrd  person,  that  a  general  creditor  would  be  en- 

Voii.!.  o 
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iai6.  titled  to  acquire  a  like  bterest  It  would  seeoi 
against  the  poKcy  of  the  law  to  pennit  a  partj,  io 
this  manner,  to  obtain  advantages  from  his  contract 
for  which  he  had  not  originally  stipulated.  It  would 
hold  out  temptations  to  fraud  and  imposition,  and 
enable  creditors  to  practise  gross  oppressions,  against 
which  even  the  vigilance  >aod  good  faith  of  an  intel* 
ligent  master  nught  not  always  be  a  sufficientnafe* 
guard  in  a  foreign  country. 

These  are  not  the  only  difficulties  which  press 
upon  the  claim  of  Messra.  Lord  &  Williams.  The 
terms  of  the  charter^part;^,  entered  into  by  tfiem  on 
the  voyage  to  Calcutta,  as  well  as  on  the  voyage  of 
discovery,  are  nowhere  explained.  It  was  certain* 
ly  theh*  duty,  in  the  first  instance,  to  apply  the  freight 
in  their  hands,  earned  in  these  voyages,  to  the  dis^ 
chargi^  of  the  debt  due  to  them  for  advances* 
What  was  the  amount  of  this  freight,  and  what  vrat 
the  mamier  m  which  it  was  to  bie.paid,  and  how^  in 
(act,  it  was  paid  or  appropriatedf  are  inquiries  which 
have  never  been  answered.  These  inquiries  are  at 
all  times,  and  in  all  cases,  important,  but  are  empha* 
tfcally  so  in  a  case  where  there  is  but  too  much  rea* 
86h  to  suspect  that  the  interests  of  the  owuer  were 
wilfully  abandoned  by  the  fraud  or  the  folly  of  the 
masteh 

It  is  incumbent  upon  the  creditor  who  claims  an 
hypothecation,  tb  prove  the  actual  existence  of  the 
necessity  of  those  things  which  give  rise  to  htn  d»» 
maud ;  and  if,  from  his  own  showing,  or  otherwise^ 
it  appears  that  he  has  had  funds  of  the  owners  in  his 
possession  wluch  might  hate  been  applied  to  thede- 
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mnaA^  and  lie  YoA  neglected  or  refused  so  td  do^  he      1916. 
inu^t  fall  in  hb  claim.    So,  if  yarious  demands  are  ^^^^^f^^ 
mixed  up  in  fais  bond,  some  of  which  would  sustain    jLaromw 
«ui  hypothecation  and  some  not,  it  is  his  duty  so  to 
exhibit  them  to  the  court  that  they  may  be  separate- 
ly weighed  and  considwed.  And  it  would  be  periloys 
indeed.  If  a  court  were  dalled  upon  to  grope  its  way 
ihi^ugh  the  darkne^  and  intricacies  of  a  long  ac» 
count*  without  a  guide,  and  decide  upon  the  interests 
of  the  ship  owner  by  o1t)scure  and  doubtful'  lighte 
which  here  and  there  might  cross  the -path.. 

Upon  th6  whole,  it  is  the  opinion  of  the  court,  thai 
the  bdttomrr  bond  of  Messr&i.  Lord  &  Williams 
cannot  be  sustained  as  a  valid  hypothecation  uppn 
tb6  proofs  liow  before  the  4^urt.  It  appears  to  naye 
been  founded,  to  a  yery  l^rge  amount,  ijipon  adyances 
made  by  Messrs;  Lord  ii  WiUiams,  m  preyioips  yoy^ 
ages ;  and  if.  some  portion  of  the  debt  roighl;  haye 
been  immediately  applicable  to  the  necessiti^  of  4lie 
ship  at  the  time  of  the  yoyage  to  Calcutta,  that  por* 
lion.  IS  not  distinctly  ehbwii^  and  no  reason  as  jet  ap- 
pears why  the  freight  m  their  hands,  if  the  tmnsar*^ 
tibns  wei^  fond  JUe^  might  nothaye  beefi  applied  in 
discharge  of  these  necessities. 

As  the  bottomry  bond  of  Meters*.  Lord  &  Wil« 
liams  has  (»ot  been  established,  &e  subsequent  botr 
tomry  bond  executed  at  Calcotla5  so  &r  as  it  includes 
attd  covers  the  sum  due  on  the  first  bond,  cannot  be 
sustained.  The  pWntiffs,  in  this  i*espect,  can  claim 
only  as  the  virtual  assignees  of  Messrs.  Lpi'd  4^ 
Williams;  with  the  assent  of  the  master,  and  the  sanie 
defects  which  infected  the  original  title  pass  along 
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1810.      with  the  muniments  of  that  title  under  the  assign* 
ment 

And  this  observation  leads  to  the  consideration  of 
the  validity  of  the  bottomry  bond  executed  at  Cal- 
cutta, ad  to  the  sum  remaining^  after  deducting  the 
amount  of  the  first  bond.  Notwithstanding  some 
obscurity  in  the  testimony,  it  must  be  taken  as  true, 
from  the  express  acknowledgments  of  captain 
Smith,  that  the  v^hole  sum  expended  in  repairs  and 
supplies  of  the  ship  in  Calcutta,  including  the  suili 
of  ten  thousand  seven  hundred  and  thirteen  sicca 
rupees,  paid  on  account  of  the  first  bottomry  bond, 
did  not  exceed  the  sum  of  eighteen  thbusand  sicca 
rupees;  It  follows,  therefore,  that  a  sum,  a  little 
more  than  six  thousand  rupees,  was  expended  in 
these  supplies  and  repairs.  By  their  charter-party 
with  the  master,  the  plaintiffs  agreed  to  pay  an  ad-r 
Vance  freight  to  captain  Smith  of  twelve  thousand 
sicca  rupees  for  the  voyage  to  Philadelphia.  There 
was,  therefore,  within  their  own  knowledge,  an  ample 
fund  provided  for  all  the  repairs  and  supplies  neces- 
sary fpr  the  voyage ;  and  this  fund  absolutely  >vith- 
in  their  own  control,  if  they  were  disposed  to  act  for 
the  interest  of  the  owners,  instead  of  lending  their 
aid  still  farther  to  involve  them  ip  difficulty  and  .dis- 
tress. There  is,  therefore,  but  too  much  reason  to 
believe,  that  the  plaintiffs  .were  not  unwilling  to  de- 
rive undue  advantages  from '  the  int^emperance  and 
negligence  of  the  master,  whatever  might  be  the 
sacrifices  brought  upon  the  owners.  The  plaintiffs 
expressly  stipulated,  in  their  charter-par^,  for  the 
right  to  appoint  a  new  master  for  the  voyage,  ob« 
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Tiouslj  from  a  total  want  of  confidence  m  captain  i8is.> 
Smith.  They  would  not  erieri  sufier  the  repairs  and 
loading  of  the  ship  to  be  made,  except  Onder  a  mas- 
ter 6|ieciall]rin  th^lr  own  confidence.  They  retail' 
ed  ckfMain  Smith;  In  the  nominal  command  of  the 
ship  uiltil  all  theii^  own  purposes  were  answered,  isCtid 
'then  discarded,  him  with  as  little  ceremony  as  any 
indifferent  personage.  Yet^  at  the  very  moment 
that  they  were  withdrawmg  their  whole  confidence 
trom  him,  the  advanced  the  whole  freight  o^the 
voyage,  to  be  applied  at  his  own  pleasure  to  any 
objects  disconnected  with  the  voyagje.  They  could 
not  be  ignorant  that  the  master  was  not  about  to  re 
turn-  to  the  home  of  the  owner,  and  that  the  ship 
wtis;  and  the  argument  which  imputes  to  them  a 
collusive  combination  with  the  master,  is  certainly 
not  without  considerable  weight  At  all  events, 
here  funds  are  shown  to  exist  sufiicient^  to  tneet  the 
necessities  of  the  ship,  andf  consequently,  a  resort^ 
to  the  extraordinary  expedient  of  ap  hypothecartioQ 
was  not  justified  in  point  of  law. 

On  the  wholes  it  is  the  opinion  of  the  court,  thai 
the  decree  of  the  circuit  court  ought  to  be  affirmed, 
with  costs. 

IJecree  affirmed.' 


d  It  is  stated  by  Blackiione,  in  nioo  is  doubted, by  Mr.  AbbcU^iii 

the  Commeniarieii  vol.  2.  p.  457.,  his  Law  of  Shipping,  (nlrt  2.  c^d. 

that  the  contracts  of    bottomry  s.  15.  p.  163.   (Story's  ed.)  who 

and  respondentia,  took  their  rise  remarks,  that  thtre  is  no  mention 

from  the  practice  of  allowing*  the  in  the  text  of  the  civil  law,  of  this 

master  to  hypothecate  the  ship  in  contract  entered  into  by  the  maM- 

a   f^reijpn  country,  in  order  to  ta^  of  the  ship  m  that  chorctcUr. 

laiae  money  to  refit    This  opi-  This  remark  does  not  appear  to 
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bava  been  made  widi  tbe  usual 
accuracy  of  that  excellent  writer ; 
lor,  in  the  law,  Db  espereUoria  ac' 
tfme  in  the  Pandects,  the  master 
is  anthorised  to  take  np  money 
upon  the  credit  of  the  ship  when 
necessary  ;  and  Bynkenhodt  at- 
tributes the  origin  of  maritime 
hypothecation  tp  the  Roman  law, 
and  states,  that  it  was  originally 
confined  to  hypothecation  by  the 
master,  from  necessity,  in  foreign 
parts,  and  by  degrees  came  to  be 
entered  into  by  the  owners  of  the 
thip  and  cargo  for  more  general 
purposes.  Q.  J,  Prh.  1.  3-  c.  15., 
Jbe  Contntdu  qui  dtctilur,  Bode- 
-nery.  The  same  great  jurist  also 
states  in  his  Q,  J.  Ptib.  c.  19.  p. 
261.,  of  Du  Ponceau's  transla- 
tion, that  the  lender  is  entitled  to 
the  benefit  of  his  security,  even 
if  the  moneys  advanced  be  mis- 
applied by  thct  master,  and  not 
laid  out  in  the  refitting  the  ship. 
This,  however,  must  be  under- 
itood  of  a  bona  Jide  case,  where 
there  is  no  fraud  on  the  part  of 
the  lender,  nor  collusion  between 
idmandtbliinaster.  Jtocoit  lays 
dfdwn  th^  following  tules  on  this 
anbjeot:  ^'Verum  adrerte,  quia 
quatnor  requiroDtur,  ut  domious 
naris  te^eaturadl  restitutionem 
p^euniss  mut^tuatae.  JRfimum, 
ut  ctesa'sit  rera,  et  in  illam 
causam  pecunia  sit  rersa,  licet 
precise  creditor  bod  teniaatur  ha- 
bere curam,  ut  in  illam  causam 
pecunia  expendatur.  Seeurido^ 
quod  mutuans  sciat  magistrum  ad 
id  esse  propositum.  TerHoy  ut 
Bon  plus  mutnetur,  quam  sit  ttari 


necessariuni  dictse  refeetioni,  rel 
causae.  Quarto^  uf  in  eo  looo 
oomparari  possint  rea  illss  neoes- 
sarie,  uln  mutnum  fuit  flM^tum/' 
He  adds,  that  if  the  master  de- 
ceive {he  lender,  either  in  tiie  re- 
pairs or  the  price  of  the  articles 
purchased,  the  owner'  is  responsi- 
ble, and  also  for  money  borrowed 
to  repay  other  moneys  advanced 
to-  refit  the  ship;  nor  is  be-  dis- 
charged even  if  the  master  con- 
verts the  money  to  his  own  use. 
^oiabiUa  de  JV*ae.  H  JVati/.  nofe 
23,.  24.  The  Coruolato  dei  Jftare 
recognises  the  power  of  the  mas- 
ter to  bind  the  owners  in  this 
manner,  excepting  in  cases  of 
firand  and.  misconduct,  c.  246. 
By  the  ancient  Jaw  of  France,  the 
master  might  hypothecate  tne 
ship  when  abroad,  witii  the  con- 
sent of  the  mate  and  pilot,  who 
were  required  to  certify  upon  the 
ship's  journal  the  necessity  of  the 
loan,  and  its  applioation.  Otdoth 
nance  de  la  JfaHnSf  liv.  t,  tit.  1. 
du  Capikune^  art.  19.  Usage 
also  required  that  a  fnvcei  vtrM 
of  the  transaction  should  be  co- 
pied from  the  journal,  and  signed 
by  the  parties,  whose  consent  was 
necessary.  But  Valm  informs  us 
that  these  formalities  were  mere- 
ly relquired  in  order  to  disculpate 
the  master ;  that  they  were  not  of 
the  essence  of  the  contract,  and 
the  omission  of  them  did  not  in- 
validate the  Security  of  the  lender, 
who  was  not  obliged  to  prove  that 
the  sums  advanced  had  been  ;  p- 
propriated  to  the  use  of  the  ves- 
sel ;  and  he  cites  a  sentence  (tf 
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the  tritmnal  at  ManeiUet,  of  the 
9tb  of  August,  1748,  io  support 
of  his  exposition,  which  decisioo 
(he  states)  is  founded  upod  the 
first  law,  s.  9.  Dig.  de  exercUoria 
McHone.  He  remarks  that  Looce- 
nins,  de  Jure  Mariiimo,  1.  3.  c. 
8.  n.  7.  and  8.,.  Vinnius  in  Pecki- 
noi,  foL  183.  n.  A.,  and  Casare- 
giSy-jDiic  n.  n.  15.  3d.  and  ^4., 
hold,  that  the  lender  should  prove 
the  necessity  of  the  Ioad  io  order 
to  prevent  ship  owners  from  bein^^ 
the  victims  of  the  frands  and  mal- 
versations of  masters.  But  FaHn 
alleges  that  this  rule  had  been  re- 
jected by  the  usage  of  trade  as  too 
refined  and  sabtle;  and  that  to 
enable  the  lender  to  enforce  his 
claim,  it  is  sufilcient  to  show  that 
he  had  acted  with  good  faith; 
that  is  to  say,  that  there  is  no 
proof  or  sufficient  presumption  of 
collusion  between  him  and  the 
master.  Vaiin  eur  V  Ordonnancey 
toml  l.p.44S.  See  also  PoCAtsr, 
d^  Pret  a  la  Chroaeg  n.  52.  In 
the  new  Commeroial  Code  of 
France,  the  farther  precaution  is 


added  of  requiring  that  the  mas- 
ter should  objtain  the  consent  oC  a 
tribunal  of  <M>mmerce,  or  justice 
of  the  peace,  if  the  loan  be  made 
in  France;  if  abroad,  by  the 
French  consul,  or  if  there'  be  no 
consul,  by  the  magistrate  of  the 
place.  Code  de  Commerce^  lit.  S. 
tit.  4.  Du  Capitame,  art  t34. 
This  amendment  to  the  ancient 
law  was  made  upon  the  suggestion 
of  the  Tribunal  and  Chamber  of 
Commerce  of  Caen,  who  remark- 
ed, in  their  observations  upon  the 
original  plan  of  the  Code,  that  it 
but  too  often  happened  that  ship 
masters,  in  the  course  of  their 
Toyage,  put  into  port  upon  the 
roost  frivolous  pretexts,  and  jn- 
curred  expenses  ruinous  to  the 
owners:  which  required  the  in* 
terposition  of  judicial  autboritieB» 
who  would  certainly  authorize  no 
other  expenses  than  those  really 
urgfent  and  necessaiy  to  the  pro- 
secution of  the  voyage.  EtprH 
du  Code  de  Commerce^  par  J.  G» 
Locre^  torn.  3.  p.  112.. 


1816. 

The 
Auronu 
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(PBlZS.) 
^Ae  Fenu«.---^ADEMER()w8KTvC/atmdlt^ 

A  case  of  farthi^  proof. 

Ai^PBAL  from,  the  decree  of.  the  dircuit  court  for 
the  district  of  Georgia.  This  iship  having,  taken  in 
a  cargo  at  Londpn,  proceeded  to  Pollsmouth,  and 
from  thence,  on  the  12th  of  ApriU  ISld,  sailed  for 
St  Bartholomews^  under  cpnvoy  of  a  British  ship 
of  war.  From  St  Bartholomews  she  sailed  for 
the  Havannah,  but  on  her  passage  thither  was  cap- 
tured and  sent  into  the  island  of  St  Thomas^  for  ab- 
judication, by  a  British  cruiser.  Upon  being  ri^ 
leased  from  this  detention,  she  abandoned  her  des- 
tination for  die  Havannah,  and  was  proceeding  to 
Amelia  Island,  when  she  was  captured  by  the  flotilla 
under  the  command  of  commodore  Campbell,  and  sent 
Into  the  port  of  Savannahs  where  the  vessel  and  cat;go. 
were  libelled  as  prize.  The  ship  was  restored  by  cbn-^ 
sent,  in  the  court  below,  ^s-  Russian  property ;  the 
cargo  was  condemned  as  prize  of  war,  and  an  appeal 
entered  from  that  sentence  by  the  claimant  The. 
proofs  of  property  consisted,  1.  Of  a  recital  in  a 
power  of  attorney,  from  one  Jones,  the  alleged  agent, 
in  London,  of  the  claimant,  (who  was  stated  to  be  a 
Russian  merchant  domiciled  at  St  Petersbur^h,) 
to  Mr.  Diamond,  the  supercargo.  2.  A  certificate 
of  property  from  the  Russian  Consul  General  ia 
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London*    3.  The  testimoDjofMr.  PiamoDd,  and      I8td. 
Other  witnesses,  taken  in  preparatmio^  expressing   ^"^T^ 
their  belief  that  the  property  was.  as  claitned.  Venot i 

Ckarkt&nj  for  the.  appellant  and  claiQiant^  o'ffered 
to  read  affidavits  in  the  natu^  of  fiifiher  prbof. 

Stort,  J.  Up^  the  tSause  is  heard,  fartfier  proof 
cannot  be  admitted* 

Marshall,  Gh.  J.  If,  updn  tha  ojpening,  it  ap* 
pears  to  be  a  case  for  farther  proof,  then  it  may  \m 
adoiitted  instmUery  unless,  indeed,  the  court  should 
bi&  of  the  opinion  that  the  captor^  ought  to  be  allow- 
ed to  produce  farther  proof  also.  The  cause  is  b%r 
fore  us  as  if  in  the  inferior  courti 

CharkMu  We  contend  that  it  is  a  case  entitled 
to  farther  proof^  and  that  there  is  no  circumstance 
of  fraud  or  nuJa  fides  to  preclude  it 

The  Attorney  Otneralf  contra.  It  is  incumbent 
jpon  the  claimant  te  make  out  his  title  bj  compe- 
tent testinlony,  according  to  the  rules  of  the  prize 
court;  and  if  the  court  should  be  of  opinion,  that 
di^  property  does  not  belong  as  claimed,  the  cap- 
tors .will  be  entitled  to  condemnation^  without  specifi- 
cally proving.to  whom  it  does  belong.'  The  lecital 
in  the  power  from  Jones  to  Diamond,  cannot  be  suf- 
ficient to  show  the  interest  of  Mr.  Jademerowsky. 

a  1  Rob.  237.  The  Odin.    3  Ilob.  68.    The  Neptannft, 
VouL  P 
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1816.  The  recital  in  a  deed  binds  oqIj  the  parties,  and 
"^^^^r^  those  claiming  under  it :  we  are  entitled  to  the  pro- 
Vcnnk  duction  of  the  original  power,  dulj  authenticated/ 
The  certificate  of  the  Russian  consul  general  is  no 
proof  of  the  real  propertj/  The  failure  on  the 
pari  of  the  supercargo  to  testify^  positivelj,  as  to 
th«  propertj,  is,  in  the  prize  court,  always  held 
stronffl  J*  against  the  title  of  the  claimant  The  cargo 
was  purchased  and  loaded  in  a  British  port,  and  the 
ship  had  an  altematir^  destination  to  a  British  colonj. 
The.yojage  is  dijQferent  from  that  authorized  in  the 
original  power  from  Mr.'  Jademerowskj  to  Jones  ; 
and,  therefore,  such  power  either  never  existed,  or  it 
is  fitlsifiedbj  the  evidence,  and  must  be  repudiated  by 
the  court 

Pinknetfj  in  reply,  agreed  that,  in  a  suspicious 
case,  i*estitution  could  not  be  demanded  upon  the  ori- 
ginal evidence;-  but,  this  is  a  case  of  farther  proof, 
and  there  is  no  evidence  of  fraud,  or  unneutral  con- 
duct, to  preclude  It  The  documentary  evidence  ex- 
presses neulral  account  and  risk.  By  the  law  of 
nations,  the  papers  must  be  supported  by  the  exami- 
nations tnprqHiratoriO';  but,  there  is  no  determina'^ 
tion  which  warrants*  the  position,  that  the  supercargQ 
must  swear  to  any  thing  more  than  belief.  He  is,  in 
this  respect,  in  the  same  predicament  with  the  mas« 
ten  In'  both  cases,  it  is  matter,  not  of  positive  know- 
ledge, but  of  inference  from  the  circumstances  which 

b  1  Rob.  139*  The  Axgo.  c  1  Rob.  lO.  The  Endnuigfat. 

d  I  Bob.  %94    The  NaptttiMi. 
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liomo  to  hb  knowledge.    The  consular  certificate  it      isie. 
a  part  of  the  ship's  papers,  and,  as  fiuch,  is  necessa-  /^^^^^ 
rily  a  part  of  the  documentarj  evidence  in  the  cause.        t. 
The  recital  of  the  procuration  is  said  not  to  be  ad- 
missible at  common  law;  but»  this  court  is  how  sit- 
ting as  a  court  of  prize. 

The  cause  was  this  day  ordered  to  farther  probf,   Minshtd- 
on  the  part  of  the  captovs  and  claimants. 

Farther  proof  ordered. 


(LOCAL  LAW.) 

Preston  v.  Browder. 

The  Aot  of  AiMmblj  of  Pfortlk  CaraUiia,  of  NoTember«  13T7,  estab* 
lithing  offices  for  reoeiTin^  oDtries  of  cUimt  for  lands  in  tfae  serertl 
ooonties  of  the  state,  did  not  aothoriBeeDtries  for  lands  within  the 
Indian  boundary,  as  defined  by  the  traaty  of  the  Long  UUmd  of  Hol- 
ston,  of  the  20th  of  Jolj,  1777.  The  Act  of  April,  1778,  is  a  legia- 
latire  declaration  explaining  and  ainendiqg  the  former  Act,  and  no 
title  is  acquired  by  an  entry  contrary  to  these  laws. 

Error  to  the  circuit  court  for  the  district  of  East 
Tennessee.  This  was  an  action  of  ejectment  com- 
menced bj  the  plaintiff  in  error  in  that  court  On 
the  trial  of  the  cause«  the  plaintiff  produced  and 
read  in  evidence  an  entry  made  on  the  25th  of  Feb- 
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l€46.      puaiy,  1778,  in  the  name  of  Ephraim  Danlap,  foF 
^JJJ^J^   400  acreft  of  land  in  the  point  between  Tennessee 
▼•         and  Hqlstoh  riyeA-s.    Also,  a  grant  to  said  Dunlap^ 
is^ed  t^  yirtue  of,  and  founds  upon,  said  edtrJ9 
under  the  great  soqI  of  tb^  state  of  North  Carolina, 
dated  the  29th  of  Julj,  1793;  which  granl^-<Ms  duij 
registered.    Ttie  plaintilBT  also  produced,  &nd  read 
in  evidence,  a  deed,  of  conveyance,  with  the  certifi- 
cates of  probate  and  registration  endorsed,  froni 
Dunlap,  the  grantee,  to  John  Rhea.    Also,  a  deed 
1>f  conye jance  Croni  said  Rhea  to  the  lessor  of  the 
plamtifil    It  WBB,  also  proved  that  the  land  lies  with- 
in the  boundaries  of  what  was  the  state  of  Noilb 
CaiioUna  at  the  time  of  making  said  entiy,  and  widi<f 
in^the^  count  J  of  Washington;  likewise,  within  the 
territory  ceded  by  the  state  pf  North  Carolitis^  to  the 
United  States,  in  1789,  and  within  the  now  county  of 
^lount,  in  the  district  of  East  Tennessee;  that  it  lies 
on  the  ^south  side  of  Holston.  river,  and  betweeq 
Big  Pigeop  and  Tenn^si^^  river,  and  west  of  a  line 
descril^  in  the  5th  Section  of  the  act  of  the  general 
%8£iembly  c^  North  Carolina,  pasi^ed  in  April,  1778, 
chap.  3«  ^^o,  within  the  tract  of  country  8ecured4o 
die  Indians  in  1791,  by  the  treaty  of  Holston,  and 
ibfLt  the  Indian  title  Uiereto  was  relinquished  in 
179^  Ibf .  the  treaty  of  Tellico.      The  defendant 
pybdDced  and  gave  iq  evidence^  a  g^rainl  frenr  the 
state  of  Tenn^sQ^e  to  himself,  made  out  and  authen- 
ticated in  the  manner  prescribed  by  die  laws  of  Ten- 
(li^ssee,  and  dated  the  18th  of  May,  I81Q^  which 
CQvers.and  includes  the.  whole  of  the  land  in  hi9  pos- 
session, and  for  which  this  suit  was  brought    The 
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plaintiff,  hj  lib  counsel,  moyed  the  court  to  charge      isia. 
?uid  ipstnict  the  jury,  *♦  that  an  entry  was  actually    "^^^^"^^ 
made  with  the  entry  taker  of  Washington  county,         t. 
within  which  the  land  lay;   that  the  entry  was  evi-     ^"^'^^• 
dence  that  the  consideration  money  was  paid  as  re- 
quired by  law :  that  paying  the  consideration  mo*, 
ney,  |tnd  making  the  entry,  created  a  contract  be- 
tween the  state  of  North  Carolina  and  the  said  Dun- 
lap,  which  vested  a  right  in  him  to  the  land  in 
dispute,  and  that  it  was  not  in  the  power  of  the 
legislature,    at  a  subsequent   period,    to    destroy 
the  right  thus'  yested,^  or  rescind  said  contract, 
without  the  consent  of  the  said  Dunlap.     That  hay-^ 
mg  the  same  land  afterwards  surveyed  &i\d  grafted, 
in  the  manner  prescribed  by  the  laws  of  Norfli  Caro- 
lina, vested  in  the  said  Dunlap  and  his  heirs  a  com^ 
plete  title  both  at  law  atid  in  equity ;    and,    that 
the  conveyance  from  Dunlap  to  Rhea,  sind   from 
Rhea  to  the  lessor  of  the  plaintiff,  vested  a  complete 
legal  title  in  him,  and,  therefore,  he  was  entitled  to  a 
verdict'^    Which  charge  and  instruction  the  couft 
refused  to  give  to  the  jury;  but,  on  the  contrary, 
diarged  and  instructed  them,  ^^  that  the  said  entry 
and  grant  were  both  null  and  void,  and  vested  no  title 
whatever  in  the  said  Dunlap,  becau^,  at  the  time  .of 
m&kmg  said  entry,  and  obtaining  said  grants  the 
land  included  therein  lay  in  a  part  of  ith^.  country 
where  the  laws  of  North  Carolina  had. not  autho- 
rized their  officers  to  permit  lands  to  be  entered,  or 
to  issue  grants  therefor;  )Buid  although  the  entry  and 
grant  might  have  bem  made  in  the  form  required 
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1816.  hj  law,  jet  no  interest  whatever  passed  from  the 
state  of  North  Carolina  to  Dunlap  thereby j .  and, 
therefore,  thej  ought  to  find  a  rerdict  for  the  de- 
fendant/' A  verdict  was  rendered  accordingly,  and 
a  judgment  pronounced  thereon*  To  which  charge 
and  instruction  the  plaintiff's  counsel  excepted,  and 
the  cause  was  brought  into  this  court  by  writ  of 
erron 

Ketfj  for  the  plaintiff  in  error.    The  question  in 
this  cause  turns  upon  the  validity  of  an  act  of  as* 
tembly  of  North  Carolina,  of  April,  1778,  repealing 
a  former  act  of  November,  1777,  c.  1.  s.  3.,  under 
which  the  plaintiff's  entry  was  authorized.    It  is  an 
ex  post  facto  law,  which  the  state  is  incompetent  to 
pass ;  its  own  courts  have  decided,  that  a  law,  de- 
priving a  imiversity  of  its  lands,  was  unconstitutional 
and  void.*    This  court  has  determined  that  a  l&w  in 
the  nature  of  a  convention  or  contract  cannot  be  so 
repealcfd  a9  to  devest  rights  of  property  previously 
acquired  under  it*     As  to  the  Indian  title,  the  usu- 
fruct only,  of  this  waste  land,  was  reserved  to  them; 
and  the  legislature  might  grant  lands  suhject  to. the 
extinguishment  of  their  title  ta  the  domain  of  pro- 
perty. This  was  a  mere  temporary  arrangement,  and 
the  tit^e  of  the  natives  was  extinguished  by  the  trea- 
^  of  Tellico.     There  was,  therefore,  nothing  to  pre* 
vent  an  entry  of  lands  anywhere  within  the  territor 
rial  limits  of  North  Carolina. 


«  HeywoodL  Tnuteat  of  Uie  Unirenitj  r.  Foj. 
6  «  Crandbi  $7.    Fletoher  r.  Pack. 
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Pickens  and  Janes^  contra.  1.  The  correct  mode  I8I6. 
of  ascertaining  the  nature  and  effect  of  the  contract 
(as  it  has  been  called)  between  the  state  and  the 
plaintiff,  is  bj  a  reference  to  the  plain  interpretation 
of  the  act  of  1777,  connected  with  the  local  history 
of  that  period,  and  the  circumstances  of  the  eniij* 
The  law  provides,  that  entries  may  be  made  in  the 
several  counties  of  the  state  of  all  lands  therein^  not 
previously  granted,  and  which  shall  have  accrued  to 
the  state  by  treaty  or  conquest ;  most  manifestly  imply- 
ing the  necessity  of  a  previous  extinguishment  of 
the  Indian  title.  By  the  treaty  of  the  Long  Island 
of  Holston,  of  the  20th  of  July,  1777,  art  6th,  a 
boundary  between  the^ndians  and  the  whites  is.  de- 
fined; and,  by  art.  6th,  the  Indians  are  guarantied 
against  all  intrusion.  The  whole  system  of  local 
laws  establishes  a  police  over  the  territory  in  ques- 
tion, with  the  express  view  of  preventing  thf  natives 
from  being  disturbed  in  the  enjoyment  of  their  rights. 
In  1778,  finding  that  individuals,  in  the  situation  of 
the  plaintiff,  either  wilfully  or  through  mistake^  had 
made  entries  within  the  Indian  reservation,  .the  le- 
gislature passed  an  act  recognising  the  limits  6xed 
by  the  treaty  of  the  year  preceding,  prohibiting  fu- 
ture entries,  and  avoiding  those  already  made  within 
those  limits.  2.  But  supposing  the  entry  to  have 
been  valid  as  a  claim,' or  right  of  pre-emption,  against 
other  pitijsens,  it  was  hot  lawfully  consummated  by  a 
subsequent  survey  and  patent  Is  the  entry  of  such 
stem,  unbending  authority,  as,  by  relation  back^  to 
dispense  with  the  necessity  df  subsequent  steps  ? 
Certainly  not.    By  the  act  of    1783,  the  Indian 
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]8f^.      boundarj  was  changed,  in  confonnitj  with  the  trea- 
^"^^^^^    ty  ^  Hopewell,  and  the  issuing  of  grants  for  landi^ 
T.         within  the  reservation  was  prohibited.    The  land 
^^  ^^'    in  question  coi^tinued  bj  that  treatj,  and  by  a  sub- 
sequent treaty  made  in  1791,  between  the  United 
States  and  the  Cherokees,  tvithin  the  lioiits  of  the 
latter.     The  surtej  and  grant  were  made  in  oppo- 
sition to  all  these  treaties  and  laws;  and,  in  1789# 
North  Carolina  ceded  to  the  United  States  this  ter- 
ritory, in  which  the  state  of  Tennessee*  was  erected. 
In  1791,  the  treatj  of  Holston  once  more  guaraii^ 
tiet    the  Indians  against  intrusion.       So  that  the 
plaintiff's  counsel  has  tp  bear  up,  not  ohly  against 
the  municipal  laws  of  the  country,  but  against  the 
most  solemn  pacts  and  conrentions. 

Key^  in  reply..  The  plaintiff 'a  right,  commenced 
by  a  valid  entry,  could  never  be  impaired  by  subse- 
quent Jaws  and  treaties.  The  primitive  Indian  title 
Was^  merely  subordinate,  and  subject  to  extinction. 
If,  by  the  payment  of  the  fees  upon  his  entiy,  the 
plaintiff  acquired  an  incipient  right  under  the  law 
then  in  force,  it  cannot  be  siflkcted  by  any  subse- 
quent act  His  grant  is  dated  1793,  and  a  presump 
tion  thence  arises,'  that  he  had  complied  with  all  pre- 
ceding requisites..  The  cession  of  1789  contams 
a  reservation  for  perfecting  titles  where  entries  had 
been  made.  The  act  of  1778  shows,  that  the  former 
law  had  allowed  and.  countenanced  entries  in  Wash- 
ington (bounty ;  it  is  not  a  deiiaratory,  but  a  repeal^ 

«  S  Cranch,  sr.    Fletdier  r.  PmK* 
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mg  fitatute,  showing  that  the  first  law  had  not  been      leie. 
mistaken  nor  misconstrued* 

Todd,  J*,  delivered  the  opinion  of  the  court,  and, 
after  stating  the  facts,  proceeded  as  follows : 

The  question  now  to  be  decided  by  the  court  is^ 
whether  the  charge  and  instructions  required  by  the 
plaintiff's  counsel  ought  to  have  been  given,  and 
whether  the  one  given  was  correct. 

In  the  construction  of  the  statutory  or  loci^l  laws 
of  a  st&te,  it  is  frequently  necessary  to  recur  to  the 
history  and  situation  of  the  country,  in  order  to  as- 
certain the  reason',  as  well  as  the  meaning,  of  many 
of  the  provisions  in  them,  to  enable  a  court  to  apply, 
with  propriety,.the  different  rules  for  construing  sta- 
tutes^ ft  will  be  found,  by  a  recurrence  to  the  his- 
tory of  North  Carolina,  at  the  time  of  passing  this 
act,  that  she  had,  but  a  short  time  before,  shaken  off 
her  colonial  government,  and  assumed  a  sovereign 
independent  one  of  her  own  choice ;  that,  during  the 
colonial  system,  by  instructions,  and  proclamations  pf 
the  governor,  the  citizens  were  restrained  and  pro- 
hibited from  extending  their  settlements  to  the  west^ 
ward,  so  as  to  encroach  on  lands  set  apart  for  the 
Indian  tribes;  that  these  encroachments  had  pro- 
duced hostilities;  and.  that,  on  the  20th  of  July, 
1777,  a  treaty  of  peace  had  been  concluded  at  fort 
Henry,  on  Holston  river,  near  the  Long  Island,  be- 
tween copimissioners  from  the  state  of  North  Caro- 
lina and  the  chiefs  of  that  part  of  the  Cherokee  na- 
tion called  the  Overfull  Indians ;  and  that  a  bounda- 
ry between  the  state  and  the  said  Indians  was 
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1816.      established.    When  tlie  legislature  of  North  Cafo^' 


Preston 


lina  were  passing  the  act  of  Norember,  1777^ 
V."~  establishing  offices  for  receiving  entries  of  claims  for 
rowder.  Jj^jj^g  jj^  ^^^  several  counties  within  the  state,  it  is 
Anprobable  that  the  foregoing  circumstances  were 
not  contemplated  by  them ;  and  hence  must  have 
arisen  the  restriction  in  the  act,  as  to  lands  ^'  which 
have  accrued,  or  shall  accrue,  to  this  state,  by  treaty 
or  conquest/'  If  this  be  not  the  ground  or  reason  of 
the  provision,  it  will  be  difficult  to  find  one  on  which 
it  can  operate^  tt  inay  be  asked,  where  was  the 
land  which  was  to  accrue  by  treaty  or  conquest^  if  not 
within  the  chartered  limits  of  that  state  ?  If  it  wasf 
in  a  foreign  country,  or  from  a  sister  dtate,  the  re-*, 
striction  was  unnecessary,  because,  in  either  case,  it 
was  not  within  the  limits  of  any  county  within  that 
state,  and,  of  course,  not  subject  to  b^  entered  for. 
The  restriction  must  apply,  then,  to  lands  within  the 
chartered  limits  of  the  state,  which  it  contemplated 
would  be  acquired,  by  treaty  or  conquest,  from  the 
Indian  tribes,  for  none  other  can  be  imagined.  It  iff 
not  to  be  presumed,  that  the  legislature  intended,  so 
shortly  after  making  the  treaty,  to  violate  it,  by  per- 
mitting entries  to  be  made  west  of  the  line  fixed  by 
the  treaty.  From  the  preamble  of  the  ax^t,  as  well 
as  other  parts  of  it,  it  is  clearly  discernible  that  the 
legislature  intended  ^  to  parcel  out  their  vacant 
lands  to  industrious  people,  for  the  settlement  there-* 
of,  and  increasing  the  strength  and  number  of  the 
people  of  the  country,  and  affording  a  comfortable 
and  easy  subsistence  for  families.''  Would  these 
objects  be  attained  by  permitting  settlements  en- 
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croachingon  the  lands  lately  set  apart,  bj  treaty,  leiQ. 
for  the  use  of  the  Indiafi  tribes  ?  by  provoking  hos-  ^'^^^^[^ 
tilitifits  with  these  tribes,  and  dimini^hmg  the  stren^h' 
«f  the  country  by  a  cruel,  unnecessary,  and  unpitK 
fitalble  warfare  with  them  ?  Surely  not.  However 
broad  and  extensive  the  words  of  the  act  may  be^ 
authorizing  the  entry  takers  of  any  county  to  re- 
ceive claims  for  any  lands  lyin^  in  such  county,  under 
certain  restrictions,  yet,  froiA  the  whole  context  of 
the  act,  the  legislative  intention,  to  prohibit  and  re- 
strict entries  from  being  made  on  lands  i^sei*ved  for 
Indian  tribes,  may  be  discerned,  An^  this  construc- 
tion is  fortified  and  supported  by  the  act  of  April, 
1778,  passed  to  amend  and  explain  the  act  of  No- 
vemiber,  1777  ;  the  5th  section  of  which  expressly 
forbids  the  entering  or  surveying  any  lands  within 
the  Indian  hunting  grounds,  i*ecognises  the  western 
boundary  as  fixed  by  ^hb  above-mentioned  treaty, 
and  declares  void  all  entries  and  surveys  which  have 
been,  or  shall  thereafter  be  made  within  the  Indian 
boundary* 

It  is  objected,  that  the  act  of  April,  1778,  so  far  as 
it  relates  to  entries  made  before  its  passage,  is  uncon- 
stitutional and  void. 

If  the  reasoning  in  the  previous  part  of  this  opi-* 
pion  be  correct,  that  objection  is  not  well  founded. 
That  reasoning  is  founded  upon  the  act  of  1777,  and 
the  history  and  situation  of  the  country  at  that  time. 
The  act  of  1778  is  referred  to,  as  a  legislative  de- 
claration, explaining  and  amending  the  act  of  1777. 
It  18  argued  that  there  is  no  recital  in  the  act  of  1778, 
4eclaringt  that  the  act  of  1777  had  been  niisconstnicd 
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1816.  or  miBtaken  by  the  citizens  of  the  staie  $  or,  &at  en* 
tries  hietd  been  made  on  lands,  contrary  to  th^  tnean*- 
ing  and  intention  of  that  act;  and,  that  the  5th  sec- 
tion is  an  exercise  of  legislative  will,  declaring  null 
and  void  rights  which  had  been  acquired  under. a 
previous  Jaw.  Although  the  legislatiure  may  not 
have  made  the  recital  and  declaration  in  the  precise 
terms  mentioned,  nor  used  the  most  appropriate  ex- 
pressions to  communicate  their  meaning,  yet  it  will 
be  seen,  by  a  careful  peftisal  of  the  act,  that  they 
.  profess  to  explain^  as  well  as  to  amend,  the  act  of 
1777.  Upon  a  full  review  of  all  the  ticts  of 'the  le- 
^slatureof  North  Carolina,  respecting  the  manner 
of  appropriating  their  vacant  lands,  and  construing 
them  in  pari  materia^  there  is  a  uniform  intention  ma« 
nifested  to  prohibit  and  restrict  entries  from  being 
made  on  lands  mcluded  within  the  Indian  boundaries. 
Therefore,  this  court*  unanimously  a£Snns  the  deci« 
flionof  the  circuit  court  with  costs. 

Judgment  affirmed. 
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The  Astrea. 

Ap  eBMnjT'i  TMael  was  captnred  by  a  privateer,  recaplured  by  an* 
otfier  enemy'i  vessel,  and  ai^ain  recaptured  by  another  privateer, 
and  bnmgfat  in  for  adjudication.  It  was  held  that  the  prize  vested 
in  the  last  captbr.  An  interest  acqulhxl  in  war,  by  possession,  is  d** 
vested  by  the  loss  of  possession. 

Appeal  from  the  circuit  court  for  the  district  of 
Geoi^jsu  This  was  an  enemj^s  vessel,  captured  bj 
the  privateer  Ultor^  in  sight  of  Surinam,  on  the  17th 
of  May,  1813 ;  and  on  the  13th  of  June,  1813,  re- 
captured bj  an  enemj's  vessel  of  war,  about  two 
leagues  from  the  coast  of  Georgia,  and,  on  the  same 
day,  recaptured  by  the  privateer  Midas^  and  brought 
into  the  port  of  Savannah,  for  adjutlication.  The 
prize  was  adjudged  to  the  last  captors,  by  the  decree 
of  the  court  below,  from  which  the  first  captors  ap- 
pealed to  this  court 

Charleton^  for  the  appellants,  contended,  that  the 
prize  interest  vested  in  the  first  captors.  He  argued, 
that  the  opinions  of  eminent  civilians,  and  the  prac- 
tice of  the  continental  nations  of  Europe,  ought  to 
prevail,  rather  than  the  decisions  of  the  British 
courts  of  prize ;  which  last  are  founded  on  reasons  of 
commercial  and  naval  policy,  peculiar  to  England. 
Sir  William  Scott  himself  admitted,  that  there  is  no 
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IB  16.  general  rule/  but  adopted  the  rule  of  condemna« 
^*^J|^'^  tion,  as  most  convenient  for  his  own  country ;  be^ 
A«tr©^  cause,  by  protracting  the  period  for  the  devesture  of 
British  interests,  it  places  the  property  of  British 
subjects  upon  a  better  and  more  secure  footing  than 
the  rule  adopted  by  any  other  nation.  It  gives  a 
wider  range  to  the  jus  postliminii^  and  enlarges  the 
probability  of  recapture;  a  probability,  which  is 
converted  almost  into  a  certainty,  by  the  maritime 
strength  of  Great  Britain.  Other  nations,  not  hiav* 
ing  the  same  means  of  giving  protection  and  secu- 
rity to  captures,  have  adopted  rules  requiring  a  less 
firm  and  shorter  possession,  in  order  to  devest  the 
property.  These  rules  are,  1st.  That  of  immediate 
possession.  2d.  That  of  pemoctatibn  and  twenty- 
four  hours  possession.  3d.  The  bringing  infra  pra^ 
sidia.^  The  first  is  held  sufficient  by  Azunif  and 
though  his  own  opinion  is  entitled  to  but  little  weight, 
It  deserves  consideration  how  far  he  is  supported  by 
nuthoritics.  It  is  the  maxim  of  the  civil  law,  that 
things  takei^  from  the  enemy  immediately  become 
the  property  of  the  captors.  Qwb  ex  hostibus  capien^. 
tur  sTATiM  capientiumfiunt.  Grotius  and  Vattel  are 
guilty  of  great  inconsistencies  in  expounding  the  rule 
in  question.  Burlamaqui  is  clear  and  explicit,  that 
mere  possession  immediately  vests  a  title.*^  Bynker- 
fihoek  does  not  require  a  sentence  of  condemnation 
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der'  the  protection  of  which  the  thing  taken  may 
be  considered  a»  safe ;'  so  that  a  bringing  into  the  Aitiva. 
territorial  limits  is  not  indispensable,  because  the 
fleet  into  which  the  captor  brings  his  prize  may  be 
remote  from  the  coasts  of  his  country.  It  results, 
then,  that  the  loss  of  the  spes  recuperandi  k  the  true 
foundation  of  the  rule  established  by  jurists :  it  is 
this  which  consummates  the  title  of  the  captors,  and 
destroys  the  jus  postUminu  of  the  law  of  nations;  it 
is  the  municipal  code  of  England  alone  which  re- 
quires a  sentence  of  condemnation  to  perfect  the 
title.  2.  But,  supposing  the  jus  postliminii  still  to 
continue,  it  is  a  right  to  be  asserted  by  the  subjects 
of  the  state  from  whom  the  property  has  been  cap- 
tured. But  is  it  competent  for  one  citizen  of  the 
belligerant  state  to  devest  another  of  the  incipient 
inchoate  title  he  had  acquired  by  the  first  capture  ? 
The  recapture  by  the  enemy  might,  indeed,  enabjc 
the  original  owner  to  reclaim  his  property ;  if  a  sen- 
tence of  condemnation  be  necessary,  it  might  affect 
the  title  of  a  neutral  purchaser ;  but  the  jus  postlu 
mnii  can  have  no  operation  as  between  the  first  and 
second  captors. 

Harper,  contra,  was  stopped  by  the  court. 

Marshall,  Ch.  J.     An  interest  acquired  by  pos-  March  4ib 
session,     devested  by  the  loss  of  possession  from  the 
very  nature  of  a  title  acquired  m  w?.r.     The  law  of 

e  ByrJt.  Q,  J.  Pub.  c.  3.  p.  29.  of  Du  Ponceau's  Tranalatioa 
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our  own  country,  aa  to  salvage,  settles  the  quiestioOt 
and  the  case  of  the  Adventure^  is  directly  in  point 


The 

Astrea.      and  Conclusive 


Sentence  of  the  circuit  court  affirmed. 


/  Febraarj  Tenti,  1814.— This 
was  the  oase  of  a  British  ship  oap- 
tared  by  two  French  frigates,  and, 
after  a  part  of  the  cai^  was  ta- 
ken; out,  presented  to  tbe  libel- 
lants  in  the  cause,  citizens  of  the 
United'  States,  (then  neutral,) 
whose  vessel  the  frigates  had  be- 
fore taken  and  burnt ;  by  whom 
she  was  navigated  into  a  port  of 
this  country,  and,  pending  the  suit 
instituted  by  them,  war  was  de- 
clared between  the  United  States 
and  Great  Britain.  A  question 
arose,  whether  this  was  a  case  of 
salvaged  Mr.  J.  Johnson,  by 
whom  the  opinion  of  the  court  was 
delivered,  stated,  that  **  the  fact 
of  the  gift  was  established  by  a 
writing  under  the  hand  of  the 
commander  of  tlie  squadron  of 
rigates,  in  these  words,  Jt  domyt 
ati  c^aiiiaxMy  ^.,  in  the  language 
of  an  unqualified  donation,  Mtr 
vtvot.  In  this  case,  the  roost  na- 
tural mode  of  acquiring  a  definite 
idea  of  the  rights  of  the  par- 
ties in  the  subject  matter,  will  be, 
to  follow  it  tlirDugh  the  successive 
cha«^s  of  circumstances,  by 
which  the  nature  and  extent  of 
those  rights  were  affected :— the 
capture,  the  donation,  the  arrival 
in  the  neutral  countf7,  and  the 


subsequent  ^te  of  wur.  As  be* 
twe^n  belligeranis,  captare  uo^ 
doubtedly  produces  a  oom)[ilete 
devesture  of  property.  Nothing 
remains  to  the  original  proprietor 
but  a  mere  »tviM}ajw%»^  the  vpf 
reeuperandi.  The  modem  and 
enlightened  practice  o(  nations 
has  subjected  all  such  captures  to 
the  scrutiny  of  judicial  tribanf^ls« 
M  the  only  practical  means  of  ftir- 
nishing  documentary  evidence  to 
accompany  vessels  that  have  been 
captured,  for  the  purpose  of  pror* 
ing,  that  the  seizure  Wils  the  act 
of  sovereign  authority,  and  not  of 
mere  individual  outrage.  In  the 
case  of  a  purchase  made  by  a 
neutral,  Great  Britain  demands 
the  production  of  such  documen- 
tary evidence,  issuing  from  a  court 
of  competeilt  authority,  or  will 
dispossess  the  purchaser  of  a  ship 
originally  British.  1  Rob,  135. 
The  Flad  Oyen.  Upon  the  dona- 
tion, therefore,  whatever  right 
might,  in  the  abstract^  have  ex- 
isted in  the  captor,  the  donee 
could  acquire  no  more  than  what 
was  consistent  with  his  ncntral 
character  to  take.  He  could  be 
in  no  better  situation  than  a  prize 
master,  navigating  the  prize  in 
pursuance  of  orders  from  hit  con- 
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Tb«  reaial  renutioed 
HMe  to  Britiih  recaptni^  on  the 
whole  Toyag^ :  and  on  her  arriTid 
in  a  neutral  territory,  the  don^ 
sunk  into  a  mere  hailee  for  the 
Briti&h  claimant,  with  thote  ngbU 
orer  the  thing  in  ponesnoh  which 
.the  mnnicipallaw  (ciril  and  com- 
mon) giyee  ^  care  and  labonr 
bestowed  upon  it  The  question 
then  recurs,  is  this  a  case  of  sal- 
vage? On  the  negatiye  ef  the 
proposition  it  was  contended,  that 
it  is  a  case  of  forfeiture  under  the 
municipa]  law,  ^nd,  therefore^  not 
a  case  of  salyaga  as  against  the 


cast  c^^nally  on  our  shores^  as  the 
court  ts*of  ophiion  it  did,  legal 
provision  existed  for  disjposing 
of  it,  in  such  a  manner  as  would 
comport  with  the  policy  of  tbo^ 
laws.  At  last,  th^y  could  but  de- 
liver it  tp  to  the  hands  of  the  go- 
yemment,ti6  be  re-shipped  by.  the 
British  claimants,  or  otherwise  ap- 
propriated under  the  sanction  of 
judicial  process.  And  such  was 
the  course  that  they  pursued. 
Far  from  attempting  any  yiolatioa 
of  the  laws  of  the  country,  upop 
their^arriral  they  delirered  it  up 
to -the  custody  of  the  laws,  and 
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United  States ;  that  it  was  an  ui^ .  left  itttf  be  disposed  of  under  ju- 


neutral  act  to  assist  the  French 
beUigerant  in  bringing  the  vessel 
infra  ptuuidia,  or  into  any  situa- 
lion  where  the  rights  of  capture 
would  ccaso ;  and,  therefore,  not 
a  case  of  salvage  as  against  the 
British  claimant  But,  the  court 
-  entertains  in  opinion  unfavoura- 
ble to  both  tlipse  objections.  This 
could  not  have  been  a  case  within 
the  view  of  the  legislature  when 
passing  the  non-importation  act  of 
March,  1809.  The  ship  was  the 
plank  on  which  the  shipwrecked 
mariners  reached  the  shore ;  but 
to  have  oast  into  the  sea  the  car- 
go, the  property  of  a  belligerent, 
would  have  been  t#  do  him  an  in- 
jury, by  taking  away  the  chance 


dic^al  authority.  The  case  has  no 
feature  of  illegal  importation,  and 
cannot  possibly  have  imputed  to 
it  the  violation  of  municipal  law. 
As  to  the  question  arising  on  the 
interest  of  the  British  claimants, 
it  will,  at  tins  time,  (war  having 
Supervened,)  be,  a  sufficient  an- 
swer, that  they  who  have  no  rights 
in  this  court  cannot  ui^  a  viola- 
tion of  their  righti.  against  tlie  li- 
bell'ants.  But  there  is  still  a  much 
more  satisfactory  answer.  To 
have  attempted  to  carry  the  ves- 
sel ittfra  prauidia  of  the  enemy, 
would,  unless  it  could  have  been 
excused  on  the  ground  of  neces- 
sity, have  been  an  unneutral  act. 
But  where  every  exertion  is  made 


of   recovery,    subject  to  which  •  to  bring  it  into  a  place  of  safety, 
diey  took  it  into  their  possession,    in  which  the  original  right. of  the 


Besides,  bringing  it  into  the  Uni- 
ted States  do«»  not  necessarily 
presuppose  a  violation  of  the  not!- 
importation  laws.  If  it  came 
within  tlie  description  of  property 
FOL.  I. 


captured  would  be  revived,  and 
might  be  asserted,  instead  of  aid- 
ing his  enemy,  it  is  doing  an  act 
exclusively  resulting  to  the  benefit 
of  the  British  claimant/'    A  sal 


The 
.Astrea^ 
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1816*       ^^*^  ^  ^'^  ^'^  ^^  alldircid  by  canfiacated by  the  towenkgaptm^ 

tiie  court,  and  as  to  the  residue,  it  er.    The  court,  therefore,  made 

was  determined  that  it  most  stand  such  order  respecting  it  as  would 

on  the  same  footing  with  other  presenre  it,  subject  to  the  will  of 

property  found  within  the  terri-  the  court,  to  be  disposed  pf  as  iu- 

tory  at  the  declaration  of  war,  and  ture  circumstanoea  might  render 

might  be  claimed  upon  the  termi-  proper, 
nation  of  war,  nniess  preTiously 


(LOCAL  LAW.) 

Matson  t*.  HoRB. 

£be  law  of  Kentucky  requires,  in  the  location  of  warrants  for  land» 
some  general  description  designating  the  place  where  the  particular 
object  is  to  be  found,  and  a^  description  of  the  particular  object  itself. 

The  general  description  must  be  such  as  will  enable  a  person  intend- 
ing to  locate  the  adjacent  residuum,  and  using  reasonable  care  and 
diligence,  to  find  the  object  mentioned  in  that  particular  place,  and 
ayoid  the  land  already  located.  If  the  description  will  fit  another 
place  better,  or  equally  well,  it  is  defective. 
The  Hunter's  trace,  leading  from  Bryant's  station  orerto  the  waters 
of  Hinkston,  on  the  dividing  ridge  between  the  waters  of  Hinkston 
and  the  waters  of  Elkhorn,"  is  a  defective  description,  and  will  not 
sustain  the  entry. 

Appeal  from  a  decree  in  ehancerj  m  tlie  circuit 
court  of  Kentucky.  This  cause  was  argued  by 
Hughes  and  Talbot^  for  the  appellants,  and  Hardin^ 
for  the  respondents.  It  was,  principally,  a  question 
of  fact  arising  under  the  local  laws  of  real  property 
in  Kentucky,  for  an  outline  of  which  the  general 
reader  is  referred  to  the  Appendix,  note  L,  where 
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will  be  found  an  exposition  of  the  elementary  piin-      isie. 
ciples  applicable  to  this  class  of  Causes. 


MatsoB 
Hold. 


Marshall,  Ch.  J.»  delivered  the  opinion  of  the  ^^'^.u 
court,  as  follows : 

This  is  an  ap^^^eal  from  a  decree  of  the  circuit 
court  of  Kentucky,  by  which  the  plaintiff's  bill  was 
dismissed. 

The  object  of  the  suit  is  to  enjoin  the  proceedings 
of  the  defendant  at  law,  and  to  obtain  from  him  a 
conveyance  for  so  much  of  the  lapd  contained  in  his 
patent  as  interferes  with  the  entry  and  sui*vey  made 
by  th^  plaintiff. 

The  plaintiff  claims  by  virtue  of  an  entry  made 
on  the  17th  of  January,  1784,  the  material  part  of 
which  is  set  forth  in  the  bill  in  these  words :  *^  Rich- 
ard Masterson  enters  22,277  and  a  half  acres  of 
land,  on  treasury  warrant  No.  19,455,  to  be  laid  off 
in  a  parallelogram  twice  as  long  as  wide,  to  include 
a  mulberry  tree  marked  thus,  "  F,"  and  two  hicco- 
ries,  with  four  chops  in  each,  to  include  the  said  three 
marked  trees  near  the  centre  thereof;  the  said  trees 
standing  near  the  Hunt^r^s  trace,  leading  from  Bry- 
ant's station  over  to  the  waters  of  Hinkston,  on  the 
dividing  ridge  between  the  waters  of  Hinkston  and 
th«  waters  of  Elkhom."     This  entry  has  been  sur- 
veyed, he  states,  according  to  location,  and  that  part 
of  it  which  covers  the  land  in  controversy  has  beeii 
assigned  to  him. 

The  validity  of  this  entry  constitutes  the  most  es- 
sential point  in  the  present  controversy.  If  it  cannot 
be  sustained,  there  is  an  end  of  the  plaintiff's  title 
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1816.      if  it  can^  other  points  arise  in  the  case  which  muit 
be  decided. 

This  question  depends  on  the  construction  of  that 
clause  in  the  land  law  which  requires  that  warrants 
shall  be  located  so  specially  and  precisely,  as  that 
others  may  be  enabled,  with  certainty,  to  locate  other 
warrants  on  the  adjacent  residuum. 

In  the  cpnstruction  of  an  act  so  interesting  to  the 
people  of  Kentucky,  it  is  of  vital  importance  that 
principle^  be  adhered  to  with  care,  and  that  as  much 
uniformity  as  is  practicable  be  obsenred  in  judicial 
decisions.  This  court  has  ever  sought,  with  solicitude, 
for  the  true  spirit  of  the  law,  as  settled  in  the  state 
tribunals,  and  has  conformed  its  judgments  to  die 
rules  of  those  tribunals  whenever  it  has  been  able 
to  find  them  established. 

In  the  cases  which  have  been,  on  different  occa- 
sions, examined,  that  absolute  certainty  which  would 
remove  every  doubt  from  the  mind  of  a  subsequent 
locator,  appears  never  to  have  been  required.  The 
courts  of  Kentucky  have  viewed  locations  with  thai 
indulgence  which  the  state  of  the  country,  and  the 
general  character  of  those  who  first  explored  and 
settled  it,  would  seem  to  justify;  and  have  required 
only  that  reasonable  certainty  which  was  attainable 
in  such  a  country,  and  might  be  expected  from  such 
men  as  were  necessarily  employed.  The  effort  has 
been  to  sustain  rather  tlian  to  avoid  entries ;  and, 
although  the  motives  which  led  to  this  course  of  ad- 
judication are  inapplicable  to  late  entries,  made  on 
Ifi^nd  supposed  to  be  previously  appropriated,  yet  it 
is  not  understood  that  different  rules  of  condtruction 
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hare  ever  been  applied    to    entries    of  different      laie. 
dates.  s-#-v-w 

By  these  rules^  a  certainty  to  a  common  intent^  a  r. 
description  which  will  not  midead  a  subsequent  lo* 
•ator,  which  will  conduct  him,  if  .he  uses  reasonable 
care  and  diligence,  to  the  place  where  the  objects 
are  to  be  fouild,  will  satisfy  the  law,  and  sustain  the 
.entry ;  but  such  a  certainty  must  exist,  or  the  entry 
cannot  be  sustained. 

A  location  usually  consists  of  some  gener.i  de- 
scription whicK  designates  the  place  in  which 'the 
particular  object  is  to  be  found,  and  of  a  description 
of  tibe  particular  object  itself.  The  general  descrip- 
tion must  be  such  as  would  enable  a  man  intending 
to  locate  ibjs  adjacent  residuum,  by  making  those 
inquiries  which  would  be  in  his  powers  tod  which 
he  would  naturally  make,  to  know  the  place  in  which 
he  was- to  search  for  the  particular  or  locittiTe  call, 
so  nearly,  that,  by  a  reasonable  search,  he  mi^ht 
find  the  object  mentioned  in  that  particular  or  loca- 
tive caU,  and  avoid  the  land  located.  If  the  descrip- 
tion will  fit  a  different  place  better,  or  equally  well, 
it  is  too  defective,  because,  if  it  does  not  mislead  the 
subseqtient  Ibcator,  it  leaves  him  in  doubt  where  to 
search. 

The  general  description  in  this  case  is,  ^^  the  Hun- 
ter^s  tnice,  leading  from  Bryant's  station  over  tathe 
waters,  of  Hinkston,  on  the  dividmg  ridge  between 
tiie  waters  of  Hinkston  and  the  waters  of  Efk- 
horn.'': 

Will  this  description  designate  the  place  in  which 
the  ttees  called  for  in  the  location  are  to  be  found  ? 
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1816.         Bryant^B  station  Is  a  fixed  place  of  public  notorie* 

""^JP^*^^  tj.    It  Is  on  the  great  road  leading  from  LexkigtoH 

T.        to  Limestone,  on  the  Ohiot  iirhich  road  crosses  the 

^^'      dividing  ridge  between  tlie  waters  of  Elkhom  and 

Licking,  which  is  the  ridge  mentioned  in  Masterson's 

entry.     This  road  had  been  Iravelled  by  hunters, 

but  peems  to  have  been  known  bj  the  name  of  the 

Blue  Lick,  or  Buffalo  trace,  and  not  by  the  name  of 

the  Hunter's  trace. 

A  trace  which  was,  at  the  time,  caUed  the  Hunf> 
ter's  trace,  leaves  this  great  Toad  at  Bryant's  stationi 
and  proceeds  in  a  direction  west  of  north,  until  it 
crosses  North  Elkhom,  where  it  divides :  the  leit- 
hand,  or  more  western  trace,  after  entering  a  road 
leading  from  Lexington  to  Riddle's  station,  on  Lick- 
ing, or  that  branch  of  Licking  called  Hinkston, 
crosses  the  dividing  ridge  about  the  head  waters  of 
a  creek  now  called  Townsend,  which  empties  into 
the  stream  running  by  Riddle's  station  a  little  above, 
that  station.  This  creek  was;  in  the  year  1784t 
known  by  the  name  of  Hinkston  Creek,  or,  perhapst 
Hinkstbn's  Mill  Creek. 

The  rights  or  more  eastern  fork,  again  divides 
nearly  two  miles  before  it  reaches  the  dividing  ridge^ 
Each  of  these  traces  crosses  the  dividing  ridge  to 
the  head  waters  of  Cooper's  run,  which  emptiea  into 
Stoner's  fork.  The  more  eastern  of  them  crosses 
Stoner's  fork,  and,  piassing  Mastin's  station,  termi- 
nates very  near  that  place.  Cooper's  run  empties 
into  Stoner's  fork,  which  either  empties  into  Hink- 
ston, and  then  passing  by  Riddle's  station,  empties 
into  Lickmg ;  or,  uniting  with  Hmkston,  forms  the 
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iouth  fork  of  Licking,  and  passes  Riddle^s  station      igie. 
with  that  name.     The  river,  from  the  junction  be-  ^^-^^v*"^-- 
tween  Stoner  and  Hinkstbn,  seems  to  have  been        ▼. 
known  both  by  the  name  of  the  South  Fork  and  of     ^'''^* 
Hinkston's  Fork. 

All  these  traces  were,  iii  fact,  hunters'  traces; 
but  eadh  of  them,  except  that  leading  to  Mastin's 
station,  was  distinguished  by  some  name  peculiar  to 
itself,  generally  by  the  station  or  place  to  which  it 
led,  as  Riddle's  trace,  the  Blue  Lick  trace,  &c. ;  and 
no  one  of  them,  except  that  leading  to  Mastin's,  was 
notoriously  and  pre-emmently  called  ^  the  Hunter's 
trace."  There  is  some  testimony  that  this  was  also 
known  by  the  name  of  Mastin's  trace ;  but  the  great 
mass  of  testimony  in  the  cause  proves,  incontro\  erti« 
bly,  that  this  trace  was  known  and  distinguished, 
generally,  by  the  peculiar  appellation  of  ^  the  Hunt- 
er's trace."  It  is  on  this  trace  tliat  the  looation  was 
made. 

The  Hunter's  trace,  then,  used  in  such  a  manner 
as  to  satisfy  those  mterested  in  the  inquiry,  that  it 
was  intended  to  be  employed  as  the  name  of  some 
particular  trace,  would  have  been  considereijl  as  de* 
signating  the  trace  leading  from  Bryant's  to  Mastin's 
station,  and  would  have  been  sufficient  to  show  that 
the  lands  located  by  Masterson  were  on  that  trace. 
Had  no  farther  description  of  it  been  attempted,  but 
the  trees  called  for  had  been  said  to  stand  on  ^  the 
Hunter's  trace,"  where  it  crosses  the  divicfing 
ridge  between  the  waters  of  Hinkston  and  Elkhom, 
it  would  have  been  clear  that  the  trace  was  referred 
to  by  its  name  of  greatest  notoriety,  by  a  name 
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1816»  which  DO  other  trace  received ;  and,  both  the  trace 
and  the  part  of  the  trace  where  th<e  objects  specially 
called  for  must  be  found,  would  ^have  been  designa- 
ted with  sufficient  certainty.  There  is  no  evidence 
in  this  cause,  nor  is  the  court  apprized  that  any  otlier 
trace,  distinguished  as  ^  the  Hunter's  trace,''  led 
from  any  other  place  than  firyant^s  station,  over  the 
dividing  ridge  between  the  waters  of  Elkhom  and 
Hinkston,  and,  consequently,  a  reference  to  this  trace, 
by  its  name,  was  all  that  was  necessary  for  its  desig- 
nation, and  would  have  designated  it  most  unequivo- 
calljr.  But  a  farther  description  has  been  attempted, 
and  this  has  produced  the  difficulty  felt  in  deciding 
this  cause. 

It  will  not  be  pretended,  that  the  locator  was  con- 
fined to  this  reference  to  the  name,  or  might  not  add 
to  the  description,  and  make  it  more  minute;  but  if, 
in  doing  so,  he  has  destroyed  its  certainty,  if  he  has 
ci^ated  doubts  with  respect  to  the  trace .  ieti^ded,. 
which  may  mislead  subsequent  locsttors,  the  validity 
t>f  his  location  become  questionable. 

The  words  added  to  ^^  die  Hunter's  trac^"  are, 
^  leading  from  Bryant's  station  over  to  ithe  waters  of 
Hinkston." 

These  words  are  not  unmeaning,  nor  does  the 
«30urt  feel  itself  authorized  to  reject  them  as  surplus- 
age ;  nor  do  they  form  any  part  of  the  name  of  the 
trace.  Why,  then,  are  they  introduced?  Subse- 
quent locators  might  consider  them  as  explanatory 
of  the  words  ^  the  Hunter's  trace."  If  they  are  so 
explanatory,  there  is,  c.  rtainly,  much  plausibility 
afforded  to  the  conclusion,  that  the  locator  did  not 
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OMWi  to  refer  to  the  trace  by  its  name ;  fgr  if  flucb  1816. 
was  his  inteation,  (there  bemg  no  other  trace  of  the 
flame  n&me,)  a  farther  description  would  be  unnecea- 
saij,  and  a  more  particular  description  would  be  im- 
possible. Perplexity  and  confusion  may  be  intro- 
duced, but  an  object  cannot  bo  rendered  more  cer- 
tain than  by  bestowing  on  it  its  particular  and  ap-^ 
propriate  name,  if  that  name  be  one  of  general  no- 
toriety. The  court  felt  the  force  of  the  argument, 
that  ^^the  Hunter's  trace,^'  leading  from  Bryant's 
station  over  to  the  waters  of  Hirikston,.  might  be 
understood  in  the  same  sense  with  the  words  ^^  the 
Hunter's  trace,?*  or,  ^Mhat  hunter'^  trace  which 
leads  from  Bryant's  station  over  to  the  waters  of 
Hinkston."  Understood  m  that  s^nse,  the  addition- 
mi  and,  explanatory  part  of  the  description  might  be 
considered  aa  its  essential  part,  and  might  control 
the  words  <^  the  Hunter's  trace,"  which,  connected 
as  (bey  ^re  in  this  description,  are  not  incapable*  of 
applioation  to  other  hunters'  traces,  though  not  usu- 
ally designated  by  that  particqlar  name.  If  this 
were  to  be  received  as  the  true  construction,  there 
are  so  many  other  traces  leading  across  this  dividing 
ridge,  from  Bryant's  station  to  the  waters  of  Hink- 
ston,  that  all  pretension  to  certeinty,  in  this  location, 
must  be  surrendered. 

On  this  part  of  the  case,  the  court  has  felt  consi- 
derable difficulty ;  and  It  is  not  without  hesitation, 
that  it  has  finally  adopted  the  opinion,  that  ^*  the 
Hupter^s  trace"  is  to  be  considered  as  referred  to  by 
its  name ;  and,  that  the  additional  words^  ^  leading 
from  Bryant's  station  over  to  the  waters  of  Hinkston  " 
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1816.  are  nearly  an  affirmation  that  ^  the  Hunter^a  trace^' 
does  lead  from  that  station  to  those  watejrs.  It  leadfi 
to  StQner's  fork,  which  empties  into,  or  unites  with, 
Hinketon^s  fork,  which  afterwards  empties  into  the 
main  Licking.  These  branches  are,,  all  of  them% 
called  forks  of  Licking,  and,  therefore,  it  would  seeoi 
to  the  court  retsmable,  .(as  is  indeed  indicated  :hj 
much  of  the  testimony,)  that  this  ridge  was  rather 
considered  as  dividing  the  waters  of  Elkhom  from 
those  of  licking  than  from  those  of  Hinkston.  But 
Stoner^s  fork,  to  which  this  trace  leads,  may,  with-^ 
out  impropriety,  be  denominated,  as  it  sometimes 
lias  been  denominated^v  ^  the  Waters  of  Hinkston.'* 

It  cannot  escape  notice,  that  if  this  trace  had  been 
designated  aa  diat  leading  to  Mastin's  station,  it 
would  have  been  freed  from  all  ambiguity.  But  it 
has  been  decided  in  Kentucky,  and  necessarily  so 
decided,  that  a  locator  ought  not  to  be  held  to  the 
most  certain  description  of  which  the  place  is  sus*. 
ceptible.  A  description  which  distinguishes  it  from 
any  other,  although  a  better  or  still  more  certaiq 
description  might  be  given,  is  all  that  is  required,. 

Having,  with  much  difficulty,  ascertaiqed  the 
trace,  the  ne^t  inquiry  is,  on  what  part  of  this  trace 
the  land  entered  by  Masterson  ought  to  lie.  Th^ 
location  says,  generally,  ^^  on  the  dividing  ridge  be- 
tween the  waters  of  Hinkston  and  the  waters  of 
^Hchoni.''  It  has  been  objected,  that  neither  the 
side  of  the  ridge  nor  the  side  of  the  trace,  is  speci- 
fied; and  that,  to  search  both  sides  of  the  ridge  and 
of  the  trace,  is  imposing  an  unreasonable  labour  on 
subsequent  locators.    The  court  does  not  think  so. 
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The  ridge  is  not  of  such  breadth  as  to  render  the      ibis. 
tearch  on  both  sides  the  trace,  from  the  foot  of  the 


ridge  on  one  'side,  to  the  foot  of  the  ridge  on  the  y. 
other,  a  Very  unreasonable  one.  But  the  trees  must  ^^^ 
be  found  on  the  ridge,  and  a  subsequent  locator  is 
not  bound  to  search  for  them  elsewhere.  The  trees 
having  in  themselves  no  notoriety,  it  is  the  more  ne-> 
cessary  that  the  place  on  which  they  stand  should 
bis  correctly  described,  and  so  described,  that  per- 
sons interested  in  discovering  them,  might  know  how 
to  find  them.  Let  us  then  examine  the  testimony  to 
this  point 

Richard  Masterdon,  who  made  thd  location,  proveft 
the  place  where  the  trees  stood.  They  ate  now  cut 
down,  but  a  mulberry  stump  remains,  which  is  the 
stump  of  the  tree  he  marked,  is  No.  33.,  west  three 
poles  from  a  white  oak,  now  standing.  He  gives  no 
description  of  the  place. 

Henry  Lee  was  with  Masterson  when  he  marked 
the  trees,  and  saw  him  mark  them.  They  had  bean 
hunting  on  the  trace  on  Cooper's  run ;  and,  on  their 
return,  he  says,  ^^  on  the  aforesaid  trace,  or  path, 
ajier  crossing  the  dividing  ri^e^  near  a  sinall  branch 
waters  of  Elkhbm,  Richard  Masterson  marked,^^  &$. 

This  testimony  would  rather  indicate  that,  in  the 
opinion  of  the  witness,  the  trees  did  not  stand  on 
the  ridge. 

Simon  Kenton  describes  the  crooked  oftk  men* 
tioned  by  Masterson  and  Jay  :  '^  it  does  not  stand 
on  the  dividing  ridge.*'  On  being  further  intem>- 
gated  he  says,  ^^  he  well  believes  that  the  crooked 
oak  stands  on  ground  which  is  a  spur  of  the  dividing 
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1816.  ridge  which  leads  down  to  the  junction  of  the 
branches,^^  which  unite  a  small  distance  helow  the 
mulberry  stump. 

Jn  the  course  of  his  examination^. this  witness  says, 
that  if  he  could  not  have  found  these  trees  on  the 
ridge,  and  had  fi^und  them  where  they  stood,  ha 
should  have  taken  them>  for  the  trees  called  for  in 
Masterson's  entry;  but  in  no  part  of  his  testimony 
does  he  indicate  that  he  would  have  searched  for 
iketVi  on  the  spur  where  they  stood. 

Zachariah  Easton,  the  surveyor,  gives  a  very  ac- 
curate description  of  the  place.  The  mulbenj 
stump  stands  between  two  branches,  three  poles 
from  the  eastern,  thirty  poles  from  the  western,  and 
forty  one  poles  from  their  junction.  Along  the  trace, 
which  crosses  the  branch  several  times,  the  stump  is 
one  hundred  and  ninety  poles  from  the  top  of  the 
ridge.  The  stump  stands,  not  oh  the  dividing  ridge 
itself,  but  on  a  spur  of  the  ridge^  which  does  n6t  con- 
tinue along  the  trace,  but  \  takes  a  direction  west* 
thered",  and  unites  with  th|d  main  ridge,  as  would 
seem  from  the  plat,  sixty  or  seventy  poles  west  of 
the  point  at  which  the  trace  crosses  it 

Not  a  single  witness  deposes  that  the  stump  is 
on  the  ridge. 

No  testimony  hii:s  been  offered- to  the  coiirt  td  in* 
duce.  the  opinion  that,  m  Kentucky,  a  spur  of  a  ridge 
ia  considered  as  the  ri^e  itself,  and  the  contrary 
seems  reasonable.  Spurs  sometimes  extend  for  con- 
siderable distances,  and  are  certainly  distinguishable 
from  &e  ridge  from  which  they  project  If,  in  this 
^asO)  the  trace  had  led  up  this  spur,  a  subsequent 
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locator  migM  have  considered  it  as  a  continuation  of  1816. 
the  ridge^  But  thje  trace  does  not  lead  up  the  spur.  * 
It  crosses  a  branch  after  passing  the  spur,  ana  then 
comes  to  the  ridge.  The  court  is  of  opinion  that  sub- 
sequent locators  could  not  be  expected  to  continue 
their  search  after  reaching  the  foot  of  the  ridge, 
and  that  the  description  fails  in  stating  the  marked 
trees  to  be  on  the  dividing  ridge,  instead  of  stating 
them  to  be  on  a  spui:  of  the  dividing  ridge. 

The  decree,  therefore,  dismissing  the  plaintiff's  billf 
M  affirmed  with  costs. 

Decree  affirmed. 


(LOCAL  LA5V.) 

TAYtbR  V.  Walton  and  Huhdly. 

A  quMdon  of  focttj^spegtiog  Uie  Talldity  of  the  lodatioD  of  a  wmrnmt 
ht  land  Qoder  the  laws  of  Keotacky* 

'Appeal  from  a  decree  in  chancery  in  the  circuit 
«ourt  of  Kentucky.  The  cause  was  argued  by  Key 
for  the  appellants,  and  Talbot  and  Hardin  for  the 
respondents. 

.  Marshall,  Gh.  J.,  delivered  the  opinion  of  the  March  6th. 
court.^ 
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lftl6.         liiis  is  an  ^ppei^l  from  a  decree  rendeted  in  thd 

""^^^^^^  circuit^  court  of  Ktatuckj,  directing  the  appellant 

T.  ^       to  convey  to  the  appellees,  lands  lying  within  his 

patent,  which  the  apfj^lleeii  clainkid  by  virtue  of  a 

junior  patent. 

In  all  such  caijes  the  valiclity  of  the  entry  Ivhicb 
is  the  foundatioh  of  the  title  of  the  junior  patentee  is 
first  to  be  elaniiiied. 

This  entry  was  made  on  the  4th  of  DecemW*^ 
1783,  and  callls  to  begin,  5^  in  the  fork  of  Chap- 
lin*^ forki  and  the  Beech  fork,  and  to  run  thence  up 
Beech  fork  to  the  moiith  of  the  first  large  cueek, 
which  is  called,  &c.,  thence  to  run  up  the  creek  and 
tip  Chaplin^s  fork  till  a  line  run  strai^t  across  vrill 
inchide  the  quantity  to  exclude  prior  legal  claims.-' 

The  places  called  for  being  proved  to  have  been 
places  of  notoriety  which  could  not  be  mistaken,  no 
want  of  certamly^an  be  ascribed  to  this  location,  un- 
less it  be  producisd  by  the  words  .^  to  exclude  priof 
legal  claims.^  These  words  are  obviously  att&ched 
to  the  qu&ntity,  not  to  the  beginning,  or  to  the  lines 
bounded  by  iixe  creeks.  They  can  then  afiect  only 
the  back  line,  which  is  to  intend  from  one  creel^  tqf 
the  other.  .  The  locator  seethi^  to  have  supposed 
that  this  line  might  approach  towards,  or  recede 
frotny  the  point  of  juricticm  between  the  two  creeks^ 
as  the  amount  of  prior  legal  claims  inight  require; 
ihat  a:  location  could  adapt  itself  to  circumstancesf 
could  assimilate  itself  t6  to  elastic  substance,  and 
contract  or  expand  as  might  secure  the  quantity  of 
land  it  sought  to  appropriate.  In  this  he  was  miste* 
l^en.    The  boimdaries  of  an  entry  must  be.  ^ed 
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precisely  bj  its  own  terms,  and  c^nqot  depend  on  18I6. 
previous  appropriation.  So  much  of  this  entry, 
therefore,  hs  would  so  extend  the  back  line  as  to 
comiprehend,  in  one  event,  more  land  than  the  quan- 
tity mentioned  in  the  location,  is  utterly  void.  The 
back  line  must  run  as  it  would  run  if  all  the  land  was 
vacant  JBut  }t  would  be  unreasonable  that  this 
futile  attempt  to  extend  the  back  line  further  than 
it  IS  by  li^w  extendible,  should  destroy  an  entry,  in 
all  other  respects  certsdn.  Accordingly,  the  courts 
of  Kentucky,  so  far  as  their  decisions  are  under, 
stood,  have  r!^jected  such  words  as  surplusage. 

The  entry  of  the  appellees  beidg  good,  it  obvi*- 
ously  comprehends,  and  has  been  surveyed  to  com- 
prehend, the  land  of  the  appellant,  and  this  bridjgs 
us  to  the  consideration  of  his  title. 

.The  appellant  claims  under  an  entry  made  by 
John  Finn,  the  13th  of  May,  1780,  in  these  wordSf 
^^  John  Pbn  enters  2,000  acres  of  land  by  virtue  of 
a  treasury  warrant,  on  the  dividing  ndge.  between 
Chaplin^s  fork  and  waters  of  the  Beech  fork,  about 
one  and  a  half  miles  north  of  a  buffalo  lick,  on  a  creek 
water  of  the  Beech  fork,  about  25  miles  from  Har- 
rod^burgh,  and  to  extend  eastwardly  and  weatward- 
ly  for  quantity.** 

The  plaintiffs  below  allege,  in  their  bill,  that  this 
entry  is  void  on  account  of  its  uncertainty,  that  the 
survey  is  unlawful  and  contrary  to  the  location,  and, 
therefore,  pray  that  the  latD^  so  surveyed  and  patent- 
ed may  be  conveyed  to  them.  The  circuit  court 
determined  that  the  entry  was  void,  and  decreed 
according  to  the  prayer  of  the  bilK    From  this  de- 
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UH.  eiw  the  defendant  has  appealed  to  HAb  eouirt,  $nci 
.the  validity  of  Finn's  location  forms  ihp^  principal 
question  in  the  cause. 

The  report  oi  thie  surve^r,  wbieh  is  found  tfi  Ihe 
record,  is  defective  and  unsatisfactory*  He  has  ^i- 
jdier  placed  Harrodsburgh  nor  the  dividing  ridge  aq 
the  plat;  the  Court  is  under  the  necessity  of  supply- 
tiig  these  defects,  as  far  as  they  can  be  supplied, 
from  other  testimony  which  appears  in  the  record* 
Trbm  that  testimony  it  appears,  thait  the  ridge  must 
eKfend  from  ^  some  .point  below  Finn's  entry^  up  the 
creel:  near  which  it  is  made,  now  caOed  Long  lick 
Creek;  and  that  the  tn  ^«  leading  up  that  creek  Was 
a  trace  leading,  from  Cox'sr  station  to  Harrodsbui]gh« 
The  inference  seems  inevitable  that  Harrodsburgh 
lay  eastward  from  this  location,  since  the  trace  leadi* 
ihg  up  the  creek  to  Harrodsburgh  took  that  direc* 
tioQ.  The  testimony  must  be  understocKl  as  showing 
Aat  In  going  up  ihe  Long  Lick  Greek  you  approach 
Harrodsburgh. 

This  iis  a  material  fact  in  the  m^uiry  we  are  mak- 
mg.  Harrodsburgh  is  admitted  to  have  been  a  place 
of  general  ootori^ty^  as  are  Chaplm's  fork,  igtid  the 
Creek  called  for  ii^  Finn^s  location*  The  iividmg 
ridge  between  Chaplin^s  fork  and  the  waters  ^ 
Beech  fosk  is  also,  of  necessity,  a  place  of  notoriety, 
since  the  waters  it  divides  are  so. 

The  first  call  of  Finn's  entiy  is  for  this  dividing 
ridge ;  a  general  call  for  ttie  ridge  would  be  certain- 
ly too  vague ;  but  the  land  tnust  lie  on  some  part  of 
ft,  and  we  must  look  to  oiher  calls  of  the  entry  to 
ascertain  on  what  part.    It  is  to  be  about  one  and 
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mlialfiiidiBfl north  of  abuffiilo  fick,  on  acreefk  wt-     1819* 
ter  of  the  Beach  ibrk.  ^^^Jw" 

The  questiODi  whether  thig  hiaS^o  lick  was^  on  ^j^- 
die  13th  of  May,  1780,  a  place  of  audi  notoriefj  an 
tp 'instruct  a  subsequent  locator  how  to  find  Pinnae 
beginnmgt  .is  one  of  some  dodbt  The  d^ree  .of 
proof  which  can  now  be  adduced^  and  ought  now  to 
be  required,  k^spedting  such -a  fact,  must  be  affect* 
ed  by  mairj^  circumstances.  The  contiguity  of  sta* 
lions,  the  number  of  persons  who  fiequented  that 
particular  part  of  the  country,  and,  abore  all,  the 
jftpae  of  time,  will  have  their  influence. 

Richard  Stephens  deposes  that  he  had  travelled 
Powell^s  trace,  which  leads  up  the  Long  Lick  fort 
three  times ;  understood  there  was  a  lick  at  the  placet, 
and  thinks  he  was  at  it,  but  wa^  not  much  acquaints 
ed  with  it. 

£dward  Willis  became  acquainted  with  fhis  lick 
in  1781  or  1789^- there  were  several  other  licks  on 
the  same  creek,  but  this  was  the  largest  and  moat 
frequented.  Its  reputed  distance  from  Harrods- 
burgh  was  better  than  twenty  miles. 

Joseph  Willis  hjonted  a  good  deal  in  that  part  of 
the  country,  and  knew  thia  lick.  Never  knew  but 
one  buflblo  lick,  though  there  are  a  number  of  smaH 
licks.  Its  reputed  distance  from  Harrodsburgh  was 
^wards  of  twenty  miles,  but  does  not  recollect 
whether  it  was  a  place  of  notoriety  in  1780. 

John  Gritton  calls  it  a  bufialo  lick,  and  has  been 
acquainted  with  it  eve^  since  the  month  of  June,  in 
the  year  1780.  Its  reputed  distance  from  Harrbds- 
burgh  vas  from  twenty  to  twenty-five  miles.     There 
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1816.  are  several  other  Bmair  licks  on  the  creek,  and  one^ 
^^"^■^'''■^  a  tolerable  large. one,  lying  on  the  touth  jfork,  ft  dit' 
T.  ierent  creek  from  Lone:  Lick ;  but  no  bth^  than  this 
was  called  a  buffalo  lick^  In  a  dubisequent  part  df 
his  deposition  he  is  asked  whether  this  tick  was  a 
place  of  notoriety  in  1780,  and  answered,  that  he 
knew  nothing  about  it  at  that  time.  T^iis-must  be 
intended  for  the.  month  of  May,  1780,  one  monJi 
sooner  than  the  date  of  his  knowledge^  or  is  a  po- 
sitive Qpntradiction  to  his  first  assertion; 

James  Raig  says,  that  this  lick  was  generally 
known  by  the  hunters  about  Harrodsburgh,  prior  to 
the  month  of  May,  1780;  that  he  encainped  at  it 
with  three  hunters,  in  the  summer  of  177  6,  and  hunt^ 
ed  abo\it  there ;  that  there  are  several  other  licks  in 
the  neighbourljood,  but  no  other  buffalo  lick;  that 
its  reputed  distance  from  Harrodsburgh,  in  1781  or 
1782,  was  about  25  miles. 

This  is  all  the  testimony  respecting  the  notoriety 
of  the  bufialo  lick  called  for  in  Penn's  entry.  Did 
the  validity  of  this  entry  depend  solely  on  the  noto« 
riety  of  the  lick,  a  court  would  find  some  difficulty  in 
prcmouncing  it  too  obscure.an  object  to  be  notie^d  by 
subsequent  locators. 

But,  admitting  that  tlie)ick  wants  sufficient  notch 
riety  to  fix  of  itself  the  place  of  Penn^s  entry,  still, 
H  must  be  allowed  to  be  an  object  easHy  found  and 
easily  distinguished,  by  those  who  are  brought  into 
its  neighbourhood  by  the  6ther  descriptive  part»  of 
the  entry.  Let  us,  then,  inquire,  whether  this  etkttf 
does  contain  such  description,  as  would  conduct  a 
mibsequent  locator  into  its  neighbourhood 
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The  licli  18  within  a  mile  and  a  half  of  the  divid-      1816. 
ipg  ridge,  oa  the  south  side  of  that  ridge,  and  oix  a  ""^T"^ 
creek  water  of  Beech  fork.      This    description,        t. 
which,  thpQgh  not  expressly,  is  substantially  giveQ,    ^  ** 
precisely  fitis  Long  Lick  Creek,  and  fits  no  other  creisL 
Th^  location  calling  to  begin  a  mile  and  a  half  north 
of  the  lick,  inrhich  lies  on  the  creek ;  it  is  sufficiently 
apparent  that  no  creek  is  crossed  between  the  lick 
and  the  place  on  the  dividing  ridge,  called  for  by 
Pinn^s  entry :  consequently,  the  lick  must  lie  on  the 
creek  nearest  this  dividibg  ridge.    This  is  what  hjta 
been  since  called  Lobg  Lick  Creek,  but  which  was 
dien  wi^thout  a  name,  and  could  be  designated  only 
by  description.     A  subsequent  locator  searching  for 
this  lick,  would  look  for  it^  then,  on  Long  Lick  Creek. 
,  He  is  bformed  by  the  entry,  that  it  lies  on  a  creek 
so  desciibed  as  to  be  completely  ascertained,  about 
twenty*five  miles  from  Harrodsburgh.     The  part  of 
that  creek,  then,  which  lies  about  twenty-fire  ip^es 
fromHarrodsburghfis  the  place  where  he  must  search 
for  this  UcL     Walton  and  Hundly  state  in  their  en- 
tries, that  PowelPs  trace,  which  leads  from  Cox's  sta- 
tion to  Harrodsburgh,  and  which  arrives  at  Long  Lick 
Creek  a  short  distance  above  this  lick,  goes  up  the 
creek  five  or  six  miles.    James  Ray  says,  that  the 
trace  leads  nearly  to  its  head ;  and  the   surveyor  in 
Ills  report  states,  that  it  leads  quite  to  its  head. 
LoQgJUick  Or^k,then« heads  between  Harrodsburgh 
and  this  lick,  and  is  the  creek  oh  which  the  buffalo 
lick  must  lie.     The. entry  tells  us,  it  lies  twenty-five 
OMles  firoA  Harrodsburgh. 
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1816.         If  an  object  be  called  for  ag  lybig  on  a  creek,  b& 
despribed  as  to  be  distinguished  and  ascertained^ 


▼•  tvrenty-fiye  miles  from  a  given  |>lace  of  general  no- 
toi^ety,  which  object  has  disappeared  or  cannot 
be  fpundy*  it  is  understood  to  be  settled',  in  Ken- 
tucky, that  such  location  is  not  void  for  uncertain^, 
but  is  to  be  surveyed  at  the  distance  of  twenty-five 
Allies  along  the  creek,  from  the  place  of  departure. 
If  the  object  be  found  and  be  identified,  especially  if 
it  be  such  an  object  as  would  readily  attract  atleiH 
tion,  and  be  easily  distinguished,  exactness  in  the  dis-* 
tance  b  not  required.  On  such  occasions  the  dis- 
tance was,  in  fact,  seldom  measured  by  the  Ipcator, 
and  could  not  be  measured  in  a  straight  line  without 
thot  aid  of  a  surveyor.  The  locator,  in  estimating 
distances,  where  they  are  considerable,  is  governed 
by  general  computation;  and  this  is  known  to  sub- 
sequent locators.  Exactness  of  distance,  then^  is  in- 
troduced for  the  purpose  of  giving  certainty  to  lo* 
cations,  which  can  by  no  other  means  ^e  rendered' 
certain.  Where  the  object  called  for  is  easily  found 
and  identified^  the  want  of  precision  in  distance  will 
not  defeat  the  location,  unless  the  difference  between 
the  actual  and  estimated  distance  be  such,  as  to  mis- 
lead subsequent  locatorsr 

James  Ray  says,  that  the  estimated  distance  from 
Harrodsburgh  to  the. mouth  of  Hanger  run  vras  27 
or  30  mfles,  and  that  the  lick  was  about  three  miles 
hearer  than  the  mouth  oCJIanger  run  to  Harrods- 
burgh. James  Ray  says,  tliat  the  estimated  distance* 
from  Harrodsburgh  to  the  lick  was  about  25  milis^ 
and  that  it  lies  thr^  or  fi[>ur  miles  above  the  juqctioii 
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of  the  Beech  ^ad  Chaplm  forks.    Seyeral  witneBses      isie. 
d^)ose,  that  &e  eatimated  distjance  from  Harrode-  "^^^ 
burgh  to  this  lick  was  upwards  of  twenty  mileit.        rl 
7he  distance  has  been  meaeured,  aad  is  in.  a  straight         ^°** 
line  twenty  miles  and  ene  quarter  of  a  mile. 
.  If  this  difference  of  distance  could  in  suck  a  case, 
when  unaided,  c^ect  the  entry,  yet  there  are  other 
circumstances  ^hich  relicTe  it  from  this  difficulty. 

From  the  lick  to  the  mouth  of  the  creek  on  which 
it  must  lie,  cannot,  in  a  straight  line,  amount  to  two 
miles.  Measured  along  its  meanders,  the  distance  is 
about  three  miles.  This  fact  is  ascertained  by  th«  . 
surveys '  made  of  the  tw»  entries.  The  farthest 
point,  then,  of  this  creek  from  Harrodsburgh^cannotf 
in  a  straight  line,  exceed  twenty-two  miles.  Bat  the 
Uck  lies,  not  at  the  mouth  of  the  creek,  but  on  the 
creeL  The  locator  must,  then,  search  for  it  up  the 
creek,  and  nearer  to  Hairodsburgh.  The  extent  of 
tiiis  search  for  such  an  object  as  a  buffalo  lick^  ai» 
elject,  to  which  he  must  be  led  by  traces  of  the  buf- 
fiJo,  which  are  in  themselves  so  visible,  sodi6tinguis|^- 
aUe,  so  readily  found,  cannot,  without  totally  disre^ 
garding  the  whole  system  of  Kentncky  decisions,  be 
pronounced  too  great  a  labour  to^be  imposed  on  a  - 
subsequent  locator.  He  is  brought  to  the  mouth  of 
a  creek,  on  which  the  object  for  which  he*  searches 
lies :  tb^  object  must  tie  up^at  creek,  and  eannot  lie 
for  from  its  mouth.  It  is  an  object  discernible  and 
distinguishable  at  a  distance,  and  calculated  from  its 
nature. to  engage  attention.  He  is  within  two  iiii{es 
of  it  on  a  straight  line,  and  within  three  miles  pursu- 
ing the  meanders  of  the  creek :  if  he  does  not  find 
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1816.      it)  it  is  to  his  own  indolence,  not  to  the  obscuritj  of 
^^  "  the  object  or  the  diflfculty  of  the  search,  that  the 
blame  attaches. 

The  lick  being  found,  there  is  no  diffict;dtj  in  as-^ 
certaining  its  identity.     The  witnesses  certainly  ^aj^ 
that  there  are  many  oiher  licks  on  the  same  creekf 
and  the  surveyor  has  laid  down  two  others ;  but  they 
also  say,  that  no  other  lick  itas^  a  bt^alo  licL  It  has 
been  stated  and  argued  at  the  bar^  that  although 
licks  are  of  rery  different  dimensions,  and  the  dif-> 
ference  is  immense  between   the  extremes,  yet  the 
gradations  approach  each  other  so  nearly,  that  the 
exact  line  between  them  can  scarcely  be  drawn. 
Admitting  this  to  be  true,  yet  there  are  licks  which 
are  indubitably  buffalo  licks,  diereare  others  which 
are  as  indubitably  deer  licks.     Now,  the  Witnesses 
pronounce,  positively,  that  this  is  a  buffalo  lick,  and 
that  the  others  are  deer  licks.      In  addition  to  thisf 
it  is  nearest  to  the  jnouth  of  the  creek,  aqd  farthest 
from  Harrodsburgh ;   consequently,  it  is  nearer  the 
distance  required  by  the  location.      There  is  no 
doubt,  then,  respecting  the  identity  of  this  lick. 

The  lick  called  for  in  Finn's  entry  being  found  and 
identified,  there  can  be  no  difficulty  in  linding  his 
land.  It  lies  one  and  a  half  miles  due  north  of  this 
lipk,  on  the  dividing  ridge.  The  place  at  whi<;h  tha 
mensuration  is  to  commence  being  ascertained,  the 
rules  established  in  Kentucky  will  give  form  to 
the  land,  and  dltect  the  manner  of  making  the 
survey. 

It  is  th^  opinion  of  thL^  /court,'  that  the  decree  of 
tfi^  circuit  cmrc  k  erroneous)  and  ought  to  be  te- 
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Yerted;  and  that  the  cbubib  be  remanded  to  that      laie. 
court,  with  directions  to  order  the  lamd  claimed  by    '^T'^ 
the  appeUant  to  he  surveyed  conformahly  to  his  lo-        r. 
caiioD.    In  doing  this*  a  point  will  be  taken  one  mile       ^^* 
and  a  half  due  north  of  the  buffido   tick  mentioned 
in  Pihn^s  entry,  from  which    a  line  is  to  be  ex- 
tended east  and  west,  to  equal  distances,  until  it 
shall  foinn  the  base  of  a  square  to  contain  2,000  acres 
of  land|  which  is  to  lie  north  of  4he  said  Kne. 

Decree  retersed. 


(CHANCERY.) 

J.  &  T.  Barr  i;.  Lapslet  bt  al. 

A  qneetioD  under  a  bill  in  equity>  to  obtain  a  specific  performance  oC 
an  alleged  agreement  to  receire  a  quantity  of  cotton  bagging,  at « 
specific  price,  in  satisfaction  of  certain  judgments  at  law.  Biil 
dismissed. 

Appeal  from  the  circuit  court  of  the  district  of 
GoTumbia.  This  cause  was  argued  by  /ofuv,  for  the 
i^pellants  and  compl^ants,  ahd  Hatwr^  for  the  re- 
tppndebts  and  defendants 

/o^soN,  J.,  delivered  (he  opinion  of  ihe  court       March  6<k. 
.The  object  of  this  bill  is  to  obtain  a  sj^dfic  per- 
Ibrmance  of  an  alleged  agreement  to  receive  a  quan« 
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l8ie«  tiiy  of  cotton  bagging,  at  a  specified  pricey  in  aatis^ 
faction  of  certain  judgments  at  law.  The  defi^anti 
deny  that  the  circiimstances  proved  ever  rendered 
the  agreement  final  and  obligatory  npon  tbem ;  and 
<his  is  the  principal,  perhaps  the  onlj,  question  the 
4iaae  presenta^ 

It  appears  thai  the  complatnanto  were  indebted  to 
one  West,  who  assigned  this  debt,  (then  unliquidap 
ted,)  together  with  the  residue  of  his  estate,  to 
Lapslej  et  «J.)  that  Lapsley  liquidiited  die  debt 
with  the  Barrs,  and  took  their  notes  payable  at  dif- 
fer. ;nt  periods,  making  up,  together,  the  amount  due. 
These  notes  having  become  due,  and  judgmient  be- 
ing recovered  on  some  of  them;  in  October,  181 1^ 
the  Barrs  addressed  a  letter  to  Lapsiey,  in  which 
they  offer  to  pay  liim  m  cotton  bagging,  at  thirty- 
three  cents  per  yard,  by  mstalments,  at  certain  pe- 
riods. On  the  17th  of  December,  in  the  same  year, 
Lapsley  answered  their  communication,  and  the  foK 
lowing  words,  contained  in  that  letter,  are  all  that 
the  court  deem  material  to  the  pcint  on  which  they 
propose  to  found  their  decision.  ^  We  are  willing 
to  take  cotton  bagging  in  liquidation  of  the  three 
last  notes,  delivered  at  the  period  you  propose,  but 
not  at  the  price  you  offer  it''  *»  We  eipect  that  you 
gpve  us  satisfactory  accounts  for  the  punctual  per- 
formance of  your  engagements,  and  to  this  eiieot 
we  shaM  direct  Mr.  M^Cpun,  to  whom  we  propose  to 
write  bythe  next  maiV^  On  another  passage  of  this 
letter,  and  a  letter  written  by  West,  on  the  18th  of 
December,  it  has  been  contended,  that  certain  con- 
ditions were  imposed  upon  the  Barrs,  which  ii  was 
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Qicumbent  upon  tbem  to  coinplj  uniiik,  Wore  they      isie. 
tould  daim  flie  l)enefit  of  thfe  offer  contained  in  ^"^^^iC*^ 
Ijapsley^s  letter.    But;  as  tjie  opinion  of  this  court        ▼• 
is  madci  up  on  a  ground  whollj  unafieeted  by  this       ^^* 
question,  we  deem  it  unnecessary  to  notice  this  point; 
It  appears  thidit  Lapsley  never,  in  fact,  instructed 
M<]^otin  on  the  subject,  of  this  lette^  of  the  17th  of 
December.    But  Warfield,  the  agent  of  the  Barr% 
(who  were  absent  from  home  ofa  the  receipt  of  that 
tettel*,)  supposing  his  principals  to  be  referred  to 
M<]^QUit  as  the  authoriiled  agent  of  Lapsley,  notified 
to  him  the  acceptance  of  Lapslc^y^s  offer,  and  re- 
ibained  under   thib  iippi^ssion  that  the  agreement 
hltd  become^qali  notwithstanding  M<!oun^s  declin^ 
itig,  altogether^  to  act,  for.  want  of  jpistnictiotis; 
Lapsley,  dn  the  other  himd,  alleges,  that  the  notifica* 
tion  of  acceptance  ought  to  hare  been  made  to  hiln- 
self,  and  tissigns  the  want  of  an  aoawer  lErom  the 
Barrs-aft  his  reasion  for  nevjer  having  gi?eh  instruct 
tions  to'M<!!oiiii; 

This  stete  of  facts  presents  an  alternative  of 
extreme  difficulty.  On  the  one  haAd,  LapsWy,  by 
writing  that  he  shall  direct  IMKIoun  by  the  faext 
mall,  pieinly  pointed  to  a  mode  of  expediting  the 
tepnduMon  of  the  agreement,  throq^  the  ageiicy  of 
a  representative  op  tiie  spot,  and  when  he  intimated 
hb  intention  to  write  by  the  mext  maO,  showed  that 
it  was  not  his  intention  to  await  Barr's  answer. .  Thia 
tiras  well  calculated  to  delude  Barr  into  the  idea  that 
Lapsley  would  recognise  no  notification  but  tiiat 
which  should  be  made  to  M^C^omu  On  the  other 
Jband;  bow  far  could  MCdtm,  udempotlfered^  untfe 
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18K.  strdCted  as  he  was,  legallj  act,  to  bind  Lapsley  hf 
hs  acceptance  of  the  notification  ?^  Or,  if  he  had 
received  instnicfions  from  Lapsley,  what  obligation 
^^f^'  x^as  he  unde^  to  have  undertaken  the  agency  r*  Un- 
der the  pressure  of  this  dilemma,  diefe  is  but  om 
principle  to  which  the  court  can  resort  for  a  satisfac- 
tory decision.  Something  remained  for  ^arr  to  do^ 
The  notification  of  his  acteptance  was  necessary  to 
fasten  the  agreement  upon  Lapsley.  For  this  pur- 
pose, he  very  rationally  addressed  himself,  in  the 
first  place,  to  M^Coun ;  and  the  reference  to  Laps- 
ley^s  letter  would  have  been  a  sufficient  excuse  for 
Diot  returning  an  answer  until  a  reasonable  time  had 
elapsed  for  MCoun  to  receive  the  expected  commu- 
nicatiojn  from  Lapsley.  But  wlien  he  found  M^Coun 
uninstructed,  and  unwilling  to  act  under  the  letter 
addressed  to  barr,  his  course  was  plain  and  une<» 
qulvocal.  A  letter  to  Lapsley,  transmitted  by  th^ 
mail,  would  have  put  an  end  to  all  doubt  and  diffi- 
culty. This  is  the  method  he  ought  to  have  pursu- 
ed, and  ior  riot  having  pursued  this  course,  we  are 
of  opinion  that  tHe  bill  was  properly  dismissed  be-' 
low* 

Decree  affirmed.' 

a  In   fiofl^Iand    the    court  of  but  is-  to  Be  made  complete  bf 

cbancery  will  not,  in  general,  en-  rabaeqnent  acts,  witbont  which  it 

ter^in  a  biU  for  a  specific  perform-  would  be  deemed  imperfect   a^ 

ance  of  contracts  for  the  sale  of  law.    3  Aik.  333.  Buxton  ▼.  Lis- 

cbattels,  or  which  relate  to  mer-  ter  et  al.      T  Pire  Witf.  570. 

chandise,  but  leases  the  parties  to  Bimb.  185w    10  Fef.  jon.  16f. 

6ieir  remedj  at  law,  where  it  is  The  gpnound  upon  which  a  specific 

much,  inore    expeditious.      One  performance  is  refused,  in  theia 

exception  to  this  g^eneral  rule  is  cases,  is,  thatan  adequate renledy 

where  the  agreement  is  not  final,  exists  at .  law,    where  damajfet 


CP  THE  UNITED  eTiiTM>  IM 

«^WvtcOf«Nd,  tad  tfamt  tl|e  bond  which  had  be^ftlAfMbte       |g^ 

taliM  of  nmnihuMui  Tartai  lo  not  tnoilmriiif  ttook  *t  m  giren    sj^v^ 

■nnh  At  diUmiit  djoMS.  tod  an-  day,  aooordiiif  to  hia  agiaainaut»    Daiiihrtli*a  . 

der  cUCnmil  cifconncaiioM,  «a  to  the  EDglish  cmtft  of  t^mnonj      ^••■•t 

ViMeriftfr^fBf&tlyuiijiuttaooiii-  decoaed  him  to  traarfur  the  atook 

j^l  h  ipaoifie  perfbnnaiiea.     Bikt  in  qpecaa,  aadtoaooo^t  Ar*ill 

yff^me  th«  i|iuatioD  wat»   Qpoo  dirideDds  aocniad  ainoe  ht  oq|l|^ 

iv^at  taius  a  partj  ibould  be  ra-  to  have  tramferrad  it    t  F<ni» 

liami  ^p»iiift  the  peealty  of  a  394.    1  Bro.  PmH.  Gat.  193. 


(LOCAL  liAW.) 
DAinrORTH^B  LdSSSEB  V.  THOMiig. 


<nie  act  of  aaiembly  of  North  CarbUna,  paned  belireen  the.  jopar  ITlQ 
and  1789,  aToids'all  entries,  aonreyt,  and  grants  of  lands  set  apart 
for  the  Cherctee  Indians,  atid  no  title  can  be  thenaby  ao^iind  ti 


The  bomdaries  of  the  reseivation  hare  been  mfteied  hj  anceeasifie 
traatieB  with  the  Indians,  bvtti  9eem»  tfiat  the  mera  eztiaciiishnieat 
of  their  title  did  ix>t  subject  the  land  to  appropriatioiiB|  ^niepsii^ 
firessly  anthorized  by  the  legislatuoa. 

Error  to  the  circuit  court  for  the  tfistnct  of  East 
Tennessee.  This  cause,  depending  mainly  dn  the 
same  principles  with  the  preceding  case  ofl  /Vefftm 
r.  Browder*  was  argued  by  Key  for  the  plaintifl^ 
and  by  Jones  for  the  defendant  in  error.  The  iacli 
4tre  fully  stated  in  the  opinion  of  the  court 

•  AntOi  p.  il5^ 
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1816.         Todd,  J.,  delivered  the  opinion  of  the  court  M 
follows : 

This  was  an  action  of  ejectment  brought  by  thi^ 
plaintiff  in  error  against  the  defendant  in  error;  On 
the  trial  of  the  cause  in  the  circuit  co^rt,  it  appekc- 
Qd  from  evidence  that  the  land  in  contj^versy-waif 
situate  in  the  tract  of  QQuntry  lying  south  of  Hdl- 
stoQ  and  French  broad  river,  ^nd  between  -  ii^ 
rivers  Tennessee  and  Big  Pigeon,  the  Indian  tide :t6 
ivhicK  was  extinguished'  by  the  treaty  of.  HolstOft 
The  praintiff  claimed  by  virtue  of  a  griant,  isBu^^ 
by  the  state  of  North  Carolmav  beai^g  date  the 
36th  of  December,  1791.  The  defendant  clidmdSl 
under  a  grant  from  the  state  of  Tennessee,  bearing 
date  the  2d  of  January,  1809.  The  defendant,  by 
his  counsel,  object<6d  to  the  grant  under  M^faich  the 
plaintiff  claimed  title  being  admitted  in  eyidence,  on 
the  ground  diat  it  was  for  land  which  the  laws  of 
North  Carolina  h^d  prohibited  fi^m  bemg  entered) 
surveyed,  or  granted.  The  court  sustained  the  olan- 
jection,  and  prohibited  the  griOxl  from  going  m  ei^ 
d^hbe  to  the  jury;  whereupon  a  verdict  ^nd  judg*. 
ment  was  rendered  in  favour  of  the  defendant  A 
bill  of  exceptions  was  taken  to  the  opinion  of  the 
court,  and  the  cause  was  brought  up  to-this  court.by 
Tvrit  of  error. 

The  correctness  of  the  opinion  of  the  circuit  court 
depends  on  the  sound  construction  of  the  act  of  the 
general  assembly  of  the  state  of  North  Carolina^ 
passed  in  1783,  c.  2.  s.  5  and  6,  whereby  the  hinds, 
inrithih  certain  limits  therein  designated,  (including 
the  lands  in  controversy)  are  reserved  for  the  Che« 
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inokee  Indians^  and  the  citizens  prohibited  from  enter-r      18I6. 
ing.  and  suryeying  lands  within  those  limits.     It  is 
contended,  pn  the  part  of  the  plaintiff,  that  this  act 
cannot  be  construed)  nor  did  the  legislature  mean  to 
giye  the  Indians  a  right  of  property  in  tbe  soil,  but 
merely  tbe  use  and  enjoyment  of  it     Th^t  the  sucr 
ceeding  legislatures,  bj  the  acts  of  1784,  1736,  and 
1789,  have  changed  this  reservation  for  the  use  of 
the  Indians,  and  given  unlimited  access,  for  tne  pur- 
poses of  making  entries  and  surveys  ^  to  all  lands 
not  before  specially  located/^  and  to  >^  all  vacant 
lands''  within  the  limits  of  the  state.     Consequently, 
locations  could  be  made,  and  grants  issued  to  perfect 
titles  of  landa  lying  withm  the  limits  of  the  Indian 
reservation. 

Whether  the  legislature  had  the  power,  or  intend- 
ed to  give  the  Indians  a  right  cf  property  In  the  soil, 
.or  merely  the  use  and  enjoyment  of  it,  need  not  be  in- 
quired into,  nor  decided,  by  this  court;  for  it  is  per- 
fectly cle^r,  that  the  5th  section  pf  the  act  of  17839 
c  2.,  prohibits  all  persons  from  making  entries  pr 
surveys  for  any  lands  withm  the  bounds  set  apart 
for'the  Cherokee  Indians,  and  declares  all  such  en- 
tries and  grwts  thereupon,  if  any  should  be  made, 
utterly  void.  They  had  ihe  power,  and  have  de- 
clared, unequivocally,  an  intention,  to  prohibit  entries 
from  being  made  within  those  reservations.  The 
several  acts  of  1784,  1786,  and  1789,  although  they 
contain  general  expressions,  which,  if  taken  singly, 
might  seem  to  sanction  entries  and  surveys  for  ^^  all 
lands  not  before  specially  located,^^  or  to  ^^  all  va- 
cant lands  i*^  yet,  when  taken  together,  these  gene- 
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1816.      ral  expressioDS  must  he  controlled  by  the  restrictiong 
^^y^  and  prohibitions  as  to  the  reservations  for  the  Indiaa 


ti'ibes.  The  reasoning  used  in  the  case  of  Prestoit 
Tboottf  ^*  3rowder,  applies  with  equal,  if  not  greater,  pror 
priety,  to  this  case.  And,  although  at  different  pe« 
riods  different  sections  of  these  reservations  have 
been  subjected  to  appropriation  bj  entries  and  sur-* 
veys,  it  has  been  in  consequenoe  of  the  several  trea- 
ties with  the  Indians,  bj  which  the  boundaries  of  the 
reservations  have  been  altered,  aif d  the  Indian  claim 
extinguished ;  but  it  is  believed,  that  the  mere  ex- 
HngmBhment  of  the  Indian  title  did  not  subject  the 
land  to  appropriation,  until  an  act  of  the  legislature 
authorized  or  permitted  it  Whatever  doubts  this 
court  might  entertain  on  this  subject,  were  they  now 
construing  these  laws  upon  the  first  impression,  that 
doubt  would  be  removed  on  a  view  of  the  case  of 
Avery  v.  Strother,  in  the  Reports  in  Cbnference,  p. 
431.,  decided  byihe  judges  of  the  supreme  courtof 
North  Carolina.  This  is  a  decision  directly  in  poinii 
made  by  the  supreme  court  of  tlie  state^  construing 
the  laws  brought  into  the  view  of  this  court,  and  is 
decisive  of  this  case.  And^,  as  this  court  h^ve  been 
uniformly  disposed  to  pay  great  respect  to  the  deci** 
sions  of  the  state  courts  respecting  titles  to  real  es* 
tate,  this  decision  has  its  full  iniSuence  on  the  present 
question ;  and,  therefore,  the  judgment  of  the  circuit 
court  is  unanimously  affirmed  with  costs. 

Judgment  affinned. 
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18ie. 


Tbe 
Antonm 
(PRIZE.)  Johanna. . 


The  Antonia  Johahna. 


A  neatnl  ship  was  chartered  for  a  rayt^  from  London  to  8t  Mi- 
^aeb,  thence  to  Faj^al,  tbeiice  to  St.  Petertlmr;  or  any  port  in  *hib 
Baltic,  and  back  to  London,  at  the  freiffht  of  1,000  gruineas.  On 
her  passa^  to  St  Michaels,  she  was  captured  and  brought  into  the 
port  of  Wilmington,  N.  C.  for  adjndication.  A  part  of  the  caijgo 
was  condemned,  and  part  restored. 

Tbe  freight  was  held  to  be  ohaigeable  upon  the  whole  cargo,  as  well 
upon  that  part  restored  as  upon  that  condemned. 

Query,  Whether  more  than  a  jwio  raia  freight  was  due  to  uie  master  ? 

It  »eemi  that  the  property  of  a  house  of  trade  in  the  enemy's  .country 
is  confiscable  as  prize  of  war,  notwithstanding  the  neutral  domicil 
of  one  or  more  of  its  partners. 

Appeal  from  the  circuit  court  for  the  district  of 
North  Carolina.  This  was  the  case  of  a  Russian 
^hipf  captured  on  the  2d  of  June,  1814,  hy  the  pri- 
vateer Herald,  on  a  voyage  from  London  to  St.  Mi- 
chaels, and  brought  into  the  port  of  Wilmington,  N. 
C  for  adjudication.  The  ship  was  chartered  bj 
Messrs.  Burnet  &  Co.,  a  mercantile  firm  at  London, 
for  a  voyage  from  London  to  St  Michaels,  thence  to 
Fayali  thence  to  St  Petersburg  or  any  port  in  the 
Baltic,  and  thence  to  return  to  Londoii,  at  the  stipu- 
lated freight  of  one  thousand  guineas.  The  ship  and 
cargo  were  libelled  as  prize  of  war,  and,  upon  the 
hearing  in  the  district  court,  that  part  of  the  cargo 
which  was  not  claimed  was  condemned.  The  rcsi- 
due  of  the  cargo,  excepting  one   moiety  of  certain 


160  CASES  IN  THE  SUPREHE  COURT 

1816.  packages,  claimed  on  behalf  of  Messrs.  lyens  & 
^i^!^^  Burnett,  a  mercantfle  firm  at  St  Michaels,  was  re- 
Antonia  stored.  The  whole  freight  was  decreed  to  be  paid 
to  the  master,  and  charged  exclusively  upon  the  pro- 
ceeds of  the  property  condemned,  and  the  moiety  of 
the  property  restored  to  Kfessrs.  tvens  &  Burnett. 
From  so  much  of  this  decree  as  respected  the  con- 
troversy between  the  ciaiptors  and  the  claimants  of  the 
cargo,  an  appeal  was  interposed  to  the  circuit  court, 
where  the  decree  was  afiumed,  and  the  cause  was 
brought,  by  appeal  from  the  latter  decree,  to  thii 
court. 

Wheaton^  for  the  appellants  and  captors.  Tlie 
cause  may  be  divided  into  three  branches : 

1st  As  to  the  claim  for  the  three  invoices  of  goods 
shipped  by  Messrs.  Burnett  &  Co.  of  Lcmdon,  to 
Messrs.  Ivens  &  Burnett,  of  St  Michaels. 

2d.  As  to  the  remainder  of  the  cargo. . 

3d.  As  to  the  order  respecting  the  fi^eigfat 

I.  There  is  a  hostile  trade  which  Will  affect  the 
property  engaged  in  it  with  confiscation,  as  cam-, 
pletely  and  effectually  as  a^hostile  domicil,  dnd  that 
without  regard  to  the  national  character  of  the  indi* 
vidual.  Thus,  the  produce  of  an  estate  in  the  toe^ 
my^s  country,  belonging  to  a  person  domicfled  in  a 
neutral  country,  is  liable  to  capture  and  condemna- 
tion.' This  principle  was  adopted  and  confirmed  by 
this  court,  in  the  case  of  Mr.  Bentzen,  a  Danish  sub- 
ject, resident  in  Denmark,  whose  claim  to  30  hog9- 

a  ii  Rob,  20.  The  PbcBnix.. 
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heads  of  sugar,  the  produce  of  an  estate  belonging  1816. 
to  him,  in  a  West  India  island  possessed  by  the  ene-  ^I^^ 
my,  was  rejected,  and  the  property  condemned/  So  Aotonia 
a  vessel  purchased  bona  fide  m  the  enemy^s  country, 
by  a  neutral,  continuing  in  her  former, trade,  is  good 
prize.  And  the  property  of  a  house  of  trade  es- 
tablished in  the  enemy's  country,  though  some  of  the 
parties  may  be  domiciled  in  a  neutral  country,  is  prize 
of  war/  Apply  these  authorities  to  the  present 
case :  the  share  of  Mr.  Ivens  cannot  escape  the  same 
fate  with  that  of  his  partner  domiciled  in  London; 
the  partnership  is  domiciled  there,  and  his  interest  is 
so  mixed  up  with  hostile  interests,  that  it  cannot  be 
separated.  These  principles  were  recognised  by  a 
learned  judge  of  this  court,  in  the  first  circuit,  in  the 
case  of  the  St.  Jose  Indiano,'  the  decree  in  which 
was  acquiesced  in  by  the  counsel.  Their  general 
spirit  was  adopted  by  that  venerable  tribunal,  the 
continental  court  of  appeals  in  prize  causes,  and  ap- 
plied even  to  a  treaty  stipulation,  that  free  ships 
should  make  free  good^,  which  was  held  not  to  extend 
to  a  trade  carried  on  by  a  neutral,  but  hostile  in  its 
nature.-^  2.  As  to  the  otiier  portions  of  the  cargo, 
the  evidence  to  restore  or  condemn  must  come,  io 
the  first  instance,  from  the  documentaiy  evidence  and 

b  Feb.  T.  1815. 

c  1  Rob.l.  The  Vigilanlia.  4  Raib.  31.  The  Jemmy.  3  Rob.  41: 
The  Jonge  Amelia,  cited  in  the  case  of  the  Portland. 

d  1  Rob.  1.  The  case  of  Mr.  Coopman,  ciled  in  the  Vigfilantia.  2 
Rob.  251.  The  Susa.  3  Rob.  41.  The  rortland.  5  Roff.  302.  Thr 
Jon^e  Klassina. 

e  Claim  of  Messrs.  Dyson,  Brothers,  &  Fcnnie. 

/  2  D<^.  34.  Parhy  ctal.  v.  the  brig  Estern. 
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1816^      the  examinations  in  preparaiorio.    In  this  x^ase,  thai 
^"^^^T^^   19  neither  sufficient  for  condemnation,  nor  does  it  af- 

Tbd  ■ 

ilatonia     ford  satisfactory  grounds  for  immediate  restitution; 

4ohaiuia«  f^rtij^p  proof  ought,  therefore,  to  he  ordered,  3. 
The  neutral  master  is  undoubtedly  entitled  to  his 
freight;  but  this  is  not  to  be  charged,  exclusively, 
upon  the  property  condemned  and  ordered  to  be 
9oId,  whilst  the  property  specifically  restoi'ed  es- 
capes the  burden  which  is  imposed,  solely  upon 
the  ground  of  an  implied  performance  of  the  con- 
tract on  the  part  of  the  master.  ^  The  law  says,  that 
capture  is  equivalent  to  ddivery  ;  it  does  not  say,  that 
condemnation  only,  is  equivalent  to  delivery^  and  tliat, 
therefore,  the  portion  of  the  cargo  restored,  shall  be 
chained  with  no  part,  of  the  freight  On  the  con- 
trary, in  a  case  where  the  cargo  had  been  unlivered, 
and  the  wlu)k  was  restored  upon  the  original  evi- 
dence, tiie  freight  was  held  to  be  a  charge  upon  tlio. 
cargo,  though  it  was  not  carried  to  the  port  of  des« 
tination.  But,  here,  a/m>  rata  freight  only,  ought 
to  be  allowed  :  but  a  small  part  of  the  whole  voyage, 
for  which  tlie  1,000  guineas  was  stipulated  to  be  paid, 
was  to  be  performed  in  tiie  service  of  this  cargo^ 
which  was  to  be  delivered  at  St  JMichaels.  The 
master  was  not  bound  to  wait  longer  than  the  first 
adjudication;  indeed,  the  unlivery  completely  dis- 
Bplved  the  contract  between  him  and  the  owners  ol 
the  goqds,  and  entitled  the  master  to  whatever 
freight  be  might  have  earned  in  their  service.* 

g  3  Rob.  101.  The  Race  Hone.  See  also  the  Martha  and  the  Ha* 
miltoD,  in  a  note  to  the  same  case. 

h  6  Rcb.  231.  The  Hoflniing:.  1  Eihocudiy  2i6.  The  Ffiends.  2 
Rob.  289.  The  Copenha(i:en.    4  Rffb.  71.  The  iNibeUa  Jacohjos 
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tjfastm^  contra.     1.  The  captors  (iaimot  now  ob*      I8I6. 
Ject  that  the  freight,  dc^iieed  in  the  court  below  tQ 
be  paid  to  the  master,  was  unrelusonable  in  itself,  or 
not  chai^able  to  ihem.     Thej  have  acquiesced  in. 
this  part  of  tbie  decree,  and  it  has  been  definitively 
Carried  into  executloh.     2.  The  goods  shipped  Jtd 
Messrs.  Ivens  &  Burnett  of  St  Michaels,  were  ship- 
ped by  order,  and  on  account  and  risk  of  that  hbuse 
of  trade.    The  claim,  ther  documentaiy  proof,  and 
the  preparatory  examinations,  are  perfectly  consist* 
ent,  and  establish  that  a  moiety  of  this  shipment  is 
the  property  of  that  house,  the  pailners  of  whiob 
are  domiciled  in  a  lieutral  country ;  they  must,  there- 
fore, be  regarded  as  neutral  by  both  belligerants, 
with  reference  to  the  trade  which  they  carry  on 
Ivith  .the  adverse  belligcrant,  and  with  all  the  world. 
In  the  case  of  the  St.  Indiano,  it  was  insisted  that 
the  principle  of  condemitation  applied  in  cases  where 
iet  partner  of  a  neutral  house  is  domiciled  in  the  ene- 
my's country,  and  ships  to  such  house,  goods,  the 
manufacture  of  that  couiitiy;  but  the  position  was 
Expressly  overruled.     Even  if  the  hostile  and  the 
neutral  house  here  consisted  of  the  same  partners, 
and  the  shipment  was  made  from  the  hostile  to  the 
neutral  partner,for  their  joint  concern,  it  would,  ne- 
vertheless, be  contended,  that  the  share  of  the  hos- 
tile  partner  was  alone  subject  to  condemnation. 
However  sincere  and  profound  a  respect  is  felt  for 
the  lectm^d  judges,  who  are  said  to  have  decided 
that  -^^e  bdtltgerant  character  of  one  partner  shall 
»mi  to  condemn,  and  the  neutral  c;haracter  of  the 
cmer  shall  not  avail  to  save,  whore  the  house  has^ 
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1816.      domicil  both  In  the  neutral  and  belligerant  country  i 

""^^^^^^   these  supposed  decisions  cannot  be  reconciled  with 

AntoDtt     the  dictates  of  justlpe^  or  the  principles  of  reason,  and 

^^^^    it  is,  theriefore,  belieted  that  they  will  not  receive 

the  sanction  of  the  highest  judicial  tribunal  of  this 

country.     3.  No  specific  ground  has  been  taken  by 

the  captor^s  counsel,  to  support  the  appeal  as  to  the 

remaining  portions  of  the  cargo.     The  claims  are 

verified  by  the  documentary  evidence  showbg  the 

goods  to  have  been  shipped  by  order,  and  for  the 

acQount  and  risk  of  persons,  subjects  of,  or  domiciled 

in,  a  neutral  country. 

Wheaton^  in  reply.  1.  tf  the  captors  have  impro-" 
vidently  closed  the  door,  in  the  court  below,  upon  tl^e 
question,  aB  to  what  amount  of  freight  shall  be  paid 
to  the  master,  it  is  still  open  as  to  whether  any  por- 
tion of  the  cargo  is  to  be  exempt  from  contributing 
to  the  payment  of  freight.  That  is,  emphatically,  a 
controversy  between  the  captors  and  claimants :  the 
master  has  nothing  to  do  with  it ;  he  has  been  paid 
his  frei^t,  and  ^ne  away.  The  bringing  in  the  ves- 
sel and  cargo  for  adjudication,  was  not  a  wrong  done 
by  the  captots  to  the  claimants,  who  may  ultimately 
prove  to  be  neutral ;  it  was  an  inconvenience  to  which 
the  latter  subjected  th^imselves  by  lading  their  goods 
in  the  same  vessel  with  enemy^s  property ;  and  it  is  not 
for  the  teptors  to  indemnify  them  by  paying  the 
freight,  of  the  neutral  claimants^  goods,  as  well  as 
those  which  have  become  the  .property  of  the  cap^ 
tors /tire  bdU.  2<  According  to  the  claimant's  couih 
sd^  the  shipments  by  Messrs.  Burnett  &  Co.  were 
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ihade  bj  the  hostile  house,  as  thef  agents,  and  bona      1816^ 
■fide  exclusively  on  the  account  and  risk  of  the  neu- 
tral house.     On  no  other  ground  whatever  can  this 
case  be  e|[tracted  from  the  principle  of  the  St.  In* 
diano ;  and,  upon  that  ground,  the  ivhok  of  the  pro^ 
pertjr  ought  to  be  restored,  actiording  to  the  limita- 
tions of  the  principle  stated  by.  the  learned  judge  in 
the  case  of  the  St  Indiano.     It  is  the  domicil  of  the 
house,  and  the  nature  of  its  trade,  and  not  the  belli- 
gerant  character  of  one  of  the  partners,  that  avails 
to  condemn :  And  it  is  a  doctrine  that  may  be  vin- 
dicated upon  every  principle  of  reason  and  justice. 
Upon  what  principle  is  the  property  of  a  neutral 
subject,  personally  domiciliated  in  the  ehemy^s  coun- 
try, liable  to  condemnation  ?     Not  upon  the  ground 
that  his  original  national  character  is  lost,  but  that 
his  property  is  undistinguishably  incorporated  with 
that  of  the  enemy,  and  employed  exclusively  in  car- 
rying on  his  trade,  and  strengthening  his  resources, 
[s  not  the  property  of  a  house  of  trade,  establish- 
ed in  the  enemy's  country,  wheresoever  the  partners 
nay  reside,  in  the  same  predicament  ?  It  is  believed 
that  the  decisions  cited  to  support  these  principles^ 
will  be  sanctiotied  by  this  tribunal ;  that  they  arc 
corollaries  from  the  rules  of  prize  law  which  have 
already  been  sanctioned  by  it ;  that  they  are  sup* 
ported  hj  all  the  analogies  of  that  law,  and  are  es* 
sential  to  its  perfection  as  a  system  of  jurisprudence 
impartially  administered  between  belligerants  and 
neutrals.     The  interest  which  a  power  at  w^r  has 
in  maintaining  the  principles  of  these  decisions,  is . 
obvious.    What  interest  ha;  a  fair  and  just  neutral 
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1816.      in  contestiug  it  ?    His  subjects  may  carry  on  their 


The 


usual  trade  through  its  accustomed  channels,  un- 
Antooi^  touched  by  the  flames  of  war  spreading  on  every 
side.  Do  they  wish  to  export  their  commodities  to 
the  enemy^s  country  ?  They  may  consign  them  to 
commission  merchants  there,  or  to  their  own  super* 
cargoes  on  boai*d. ,  Do  they  wish  to  import  the  pro- 
duction ^  of  the  enemy^s  country  mto  their  own? 
They  may  purchase  them  by  the  same  instrumen- 
tality. Do  they  wish  to  become  the  carriers  of  both 
to  every  region  of  the  globe  ?  They  may  do  it  with 
impinity.  A  neutral  merchant  cannot,  therefore^ 
wish  to  be  a  partner  in  a  house  of  trade  in  the  ene- 
my's country,  unless  for  the  purpose  of  lendiqg  his 
national  character  as  a  shield  against, the  just  rights 
of  the  other  belligerant  It  is  by  a  more  remote 
application  of  the  same  principle  now  contended  for^ 
diat  the  property  of  persons  taken  in  breach  of 
blockade,  as  contraband  of  war,  or  sailing  under  an 
enemy^s  license,  is  liable  to  be  considered  as  enemy's 
j)roperty,  pro  hoe  vice.  It  is  taken  adhering  to  the 
enemy,  clothed  with  his  character,  and  inseparably 
blended  with  his  interests.  This  rule  is  precisely 
settled  by  the  positive  adjudications  of  the  British 
prize  tourts,  and  there  is  i^sason  to  believe  is  prac- 
tised in  those  of  France  and  otlier  countries.  It  is 
not  one  of  those  interpolations  into  the  code  of  pub- 
lic law,  of  which  that  great  civilian,  by  whom  it  ib 
expounded,  has  been  accused.  This  is  not  like  the 
rule  which  prohibits  to  neutrals,  in  time  of  war,  ^ 
trade  not  open  in  peace ;  nor  like  the  rule  which  de- 
clai-es  whole  coasts  and  countries  in  a  state  of  block- 
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ude,  without  investing  or  besieging  a  single  port;      18I6. 
nor  like  that  which  extends  the  infection  of  contra**   ^^^""^^^^ 

-Th6 

band  to  a  return  vojage ;  nor  that  which  swells  the  AntoDii 
list  of  contraband,  with  every  article  however  re- 
motely useful  in  wan  Nor  is  it  a  rule  of  recent  in- 
vention ;  at  least,  there  is  no  evidence  that  the  cases 
mentioned  in  the  Vigilantia  were  decided  contrary 
to  the  practice  and  opinions  maintained  by  the  Bri- 
tish courts  of  prize,  when  this  country  was  a  portion 
of  the  British  empire.  3.  The  remaining  claims  are 
said  to  be  verified  by  the  papers  found  on  board. 
But  how  are  these  papers  verified  ?  It  is  well  known 
that  papers  are  a  mere  dead  letter,  unless  supported 
by  the  testimony  of  living*  witnesses.  When  it  is 
considered  that  the  cargo  was  laden  in  the  encmy^s 
country,  and  the  papers  put  on  board  by  enemy 
shippers,  only  one  of  whom  the  master  knows  any 
thing  about,  so  as  to  be  able  to  swear,  even  as  to  his 
belief,  it  is  not  too  much  to  say^  that  this  part  of  the 
case  requires  farther  proof  to  justify  restitution  of 
the  goods  as  claimed. 

Story,  J.,  delivered  the  opinion  of  the  court,  and,  March  etb 
after  stating  the  facts,  proceeded  as  follows : 

Upon  the  argument  no  specific  objection  was  igi^ 
ken  to  the  restitution  of  any  of  the  property  claimedff 
excepting  that  included  in  the  claim  of  Messrs.  Ififeils 
&  Burnett  This  shipment  was  made  by  Messrs, 
Burnett  &  Co.  of  London,  to  Messrs.  Ivens  &  Bur- 
nett pf  St  Michaels,  and  the  invoices  declare  the 
goods  to  be  by  order,  and  for  Account  and  risk,  of  the 
latter  gentleniem    It  is  contended,  in  behalf  of  the 
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1816.  captors,  that  both  houses  are  composed  of  the  same 
persons,  viz.  William  S.  Burnett,  who  is  domiciled  at 
London,  and  William  lyens^  who  is  domiciled  at  St. 
Michaels;  and  that  the  documentary  evidence,  and 
private  correspondence,  show  that  the  shipment  was 
made  on  account  of  the  hostile  house.  If  the  fact  of 
the  identity  of  the  two  houses  were  material  to  a  de- 
cision of  the  cause,  it  might  furnish  a  proper  ground 
for  an  order  for  farther  proof.  But  admitting  the 
fact  to  be  as  the  captors  contend,  we  are  siatisfied 
that  it  can  be  of  no  avail  to  them.  It  is  clear,  from 
the  ivhole  documentary  evidence,  that  this  shipment 
was  not  made  on  the  account  and  risk  of  the  hostile 
housed  but  bona  fide  on*  the  account  and  risk  of  the 
neutral  house.  It  does  not,  therefore,  present  a  case 
for  the  application  of  the  principle,  that  the  proper- 
ty of  a  house  of  trade  in  the  enemy^s  countiy  is  con- 
demnablc  as  prize,  notwithstanding  the  neutral  do- 
micil  of  one  of  its  partners.  On  the  contrary,  it  pre- 
sents a-  case  for  the  application-  of  the  ordinary  prin- 
ciple which  subjects  to  confiscation,  jure  beUi^  the 
share  of  a  partner,  in  a  neutral  house,  where  his  own 
domicil  is  in  a  hostile  country.  And,  on  tliis  view,  the 
decision  of  the  circuit  court  is  entirely  correct,  and 
18  consistent  with  the  doctrines  established  in  the 
cases  cited  at  the.  argument 

The  next  inquiry  is,  as  to  the  freight  decreed  to 
the  master.  As  no  appeal  was  interposed  to  the 
decree  of  the  district  court;  allowilig  the  whole 
freight  for  the  wholcf  voyage,  the  question,  whether 
more  than  a  pro  rata  freight  was  due,  (a  question 
which  would  otherwise  have  deserved  grave  cbnsi-^ 
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deration,)  doies  not  properly  ^arise.    The  only  dis* 
x^iission  which  can  now  be  entertained,  is,  whether 
the  freight  so  decreed  ought  not  to  have   been 
charged  upon  the  whole  cafgo,  instead  of  being 
charged  upon  a  portion  of  it.     And  i¥e  are  all  of 
opinion  that  it  was  properly  a  charge  upon  the  whole 
cargo.    Although  capture  be  deemed,  in  the  prize 
courts,  in  many  cases,  equtvaleilt  to  delivery,  yet  the 
captors  cannot  be  liable  for  more  than  tke  freight  of 
the  goods  actually  received  by  them.     The  capture 
of  a  neutral  ship,  having  enemy's  property  on  boards 
is  a  strictly  justifiable  exercise  of  the  rights  of  wan 
It  is  no  wrong  done  to  the  neutral,  even  though  the 
voyage  be  thereby  defeated^     The  captors  are  not, 
therefore,  answerable  in  pcenam  to  the  neutral  (fyt 
the  lo/sses  which  h^may  sustain  by  a  lawful  exercise 
of  belligerant  rightsv    It  is  the  misfortune  of  the  rfeu- 
tral,  and  not  the  fault  of  the  belligerant    By  the 
capture,  the  captors  are  substituted  in  lieu  of  th« 
original  owners,  and  they  take  the  property  cmA 
mere.      They  are,  therefore,  responsible  for  th^* 
freight  which  then  attached  upon  the  property,  of 
which  the  sentence,  of  condemnation  ascertains  diem 
to  be  the  nghtful  owners  succeeding  to  the  formei} 
proprietors.    So  far  the  rule  seems  perfectly  equita- 
ble ;  but  to  press  it  farther,  and  charge  them  with 
the  freight  of  goods  which  they  hate  never  received^ 
or  with  the  burden  of  a  charter  party  into  which 
ihey  have  never  entered,  would  be  unreasonable  In  * 
itself)  and  inconsistent  with  the  admitted  principles 
of  prize  law.    It  might,  m  a  case  df  justifiable  cap* 
ture,  by  the  condemnation  of  a  single  bale  of  goods. 

Vol.  I.  T 


170  <?ASES  IN  THE  SUPREME  COURT 

1816.      lead  the  captors  to  their  rum  with  the  stipulated 
^■^f^^   freight  of  a  whole  cargo. 

Antonia  On  the  whoIe,  we  are  all  of  opinioti,  that  the  de-* 
*^"^  ci^ee  of  the  circuit  court  ought  to  be  affirmed,  ex- 
cept so  far  as  it  charges  the  freight  upon  the  pro- 
perty condemned,  and  the  moiety  claimed  by  Messrs. 
Iven8&  Burnett;  and  as  to  this,  it  ought  to  be  re- 
versed, and  that  the  freight  sliould  be  decreed  to  be  a 
charge  upon  the  whole  cargo,  to  be  paid  by  each 
parcel  thereof,  in  proportion  to  its  value. 

Decree  affirmed,  except  as  to  the  freight' 

»  It  lias  been  faeU,  that  the  charter  party  is  Qndoabteclly  the 
charter  party  is  not  the  measure  role  of  raluation,  unless  impeach- 
by  which  the  captor  is,  in  all  ed ;  the  captor  puts  himself  in 
cases,  bound,  eren  where  no  the  place  of  the  owner  of  the  car- 
fnnd  is  imp  ited  to  the  contract  go,  and  takes  with  that  specific 
itself*  When,  by  the  rvents  of  Hen  upon  it  But  a  very  different 
war,  navigation  is  rendered  so  rule  is  to  be  applied,  when  the 
hazardous  as  to  raise  the  price  of  trade  is  subjected  to  very,  extra- 
frei^t  to  an  extraordinary  height,  ordinary  risk  and  hazard,  from  its 
captdrs  are  not,  necessarily,  connexioni  with  the  events  of  war, 
bound  to  that  inflamed  rate  of  and  ihe  redoubled  actirity  and 
freight  When  no  such  circum-  success  of  the  belligerantcrmsen* 
stances  exist,  when  a  ship  is  oar-  5  Rob.  82.  The  Twilling  Riget 
rying  on  an  ordinary  trade,  the 


The 


OF  THE  VMITED  STATES.  ]7l 

1816. 


TheJS'ereid. — ^Pinto,  Claimant 

Under  the  Prize  Act  of  June  S6th,  1812,  and  the  sR)t  of  the  2d  of 
August,  1813,  aUowing  a  deduction  of  thirty-three  aad  one  third 
per  oentnm  on  **  all  goods  ci^ttred  from  the  'enetty,  ^and  made  good 
and  lawful  prize  of  war,  te.,  and  hrought  into  the  United  dtatca,^ 
are  not  iocloded  goods  captored  and  brought  in  finr  adjudication, 
sold  hyjorder  of  court,  and  ultimately  restored  to  a  neutral  claim- 
ant u  bui  property ;  but  such  goods  are  chargeable  with  the  same 
Tate  o^  dut^  as  goods  unported  in  ibreign  botioms. 

This  cause  was  originally  brought  into  the  circuit 
court^  bj  appeal  from  the  district  court  for  the  south* 
em  district  of  New-York,  in  which  the  property^ 
claimed  by  Mn  Pinto,  had  been  condemned  as  prize 
of  war.  The  decree  of  the  district  court  was  af- 
firmed in  the  circuit  court,  September  term,  1814^ 
pro  for ma^  for  the  purpose  of  taking  the  cause^by 
npipeal,  before  &e  supreme  court,  for  its  final  deter* 
mmation;  which  was  aqcordingly  done,  and  the  de- 
cree of  the  circuit  court  reversed,  February  terqi, 
1815,  except  as  to  the  undivided  fourth  part  which 
SIf..  Pmto  claimed  of  certc^q  goods,  pari  bf  the 
ipai^,  his  clakn  to  which  w^s  relinquished  by  his 
counsel,  on  the  argument  of  the  cause  before  the 
supreme  court.  All  the  other  property  claimed  by 
Mr.  Pmto,  for  himself  and  othei^,  was  ordered  to 
be  restored  to  hun.  The  cause  was  then  remanded 
io  the  circuit  court,  witli  directions  to  carry  the  de- 
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1819.  eree  of  the  supreme  court  into  effect ;  and  the  ma&i 
date  for  that  purpose  was  filed  in  the  circuit  cuurt^ 
April  term,  1815,  and  an  order  made  in  pursuance 
of  the  mandate.  It  wias  then  stated,  and  made  .to 
appear  to  the  satisfaction  of  the  circuit  court,  that, 
after  the  Nereid  and  .her  cargo  had  been  libelled  by 
the  captors,  as  prize  of  war,  in  the  district  court,  and 
after  the  condemnation  thereof,  except  the  parts  of 
'016  cargo  which  were  claimed  by  Mr.  Pinto,  and 
during  the  pendency  of  such  claim,  Peter  H. 
Schenck^  the  prize  agent  of  the  Governor  Tompkins, 
entered  the  whole  of  the  cargo  of  the  Nereid  at  the 
custom  house  of  the  city  of  New-York,  and  secured 
the  duties  tliereon ;  Mr.  Pmto  havmg  consented  that 
the  goods,  which  he  claimed  should  be  entered  with 
the  others,  and  be  subject  to  the  payment  of  such 
duties  as  they  were  by  law  liable  to,  without  pre* 
Judice  to  his  rights  under  his  claim;  that  the  prize 
agent  did  enter  the  goods,  so  condemned,  (as  also 
the  said  goods  of  which  Mr.  Pinto  claimed  the  one 
fourth,)  as  prize  goods,  and  bonded  therefor  for 
prize  duties;  but  was  ]:equired  by  the  coliectoi:  of 
the  customs,  and  did  enter  all  the  residue  of  the 
goods,  claimed  by  Mr.  Pinto,  as  neutral  property^ 
subject  to  the  full  duties  payable  on  goods  regularly, 
imported  iti  foreigq  bottoms,  and  bonded  for  the  same 
accordingly.  The  goods  claimed  by  Mr.  Pinto 
were  afterwards,  and  befoi^e  condemnation,  sold  by 
the  marshal  of  the  district,  together  w<th  the  goods 
condemned,  in  pursuance  of  an  order  of  the  district 
court,  to  which  Mr.  Pinto  also  consented,  subject  to 
ih0  same  reseryation  of  his  rights ;  and  the  ptoce^da 
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of  the  .dales  of  the  goods  claimed  by  Mn  Pinto,  after  isie. 
deducting  the  duties,  were  paid  into  court;  the  ^^"^j^^^^^ 
amount  of  the  said  duties  having  been  paid  by  the  Nereid 
marshal  io  the  prize  agent,  with  the  consent  of  Mn 
Pinto,  for  the  prize  agent's  indemnity.  The  diffia- 
rence  between  the  duties  thus  secured  to  be  paid 
by  the  prize  agent  on  the  goods  finally  restored  to 
Mn  Pinto,  according  to  the  decision  of  the  supreme 
court,  and  those  which  would  have  becii  payable  on 
them,  as  prize  goods,  under  the  act  of  the  2d  of 
August,  1813,  entitled,  ^^  An  act  foV  reducing  the 
duties  payable  on  prize  goods  captured  by  the  private 
armed  vessels  of  the  IJhited  States,'^  amounted  to 
11,079  dollars  and  59  cents.  After  the  mandate 
and  decree  pf  the  supreme  court,  respecting  the  res- 
titution of  the  goods  claimed  by  Mn  Pinto,  was 
carried  into  eflfect  by  the  circuit  court,  there  remain- 
ed in  the  district  court  the  sum  of  18,771  dollars  and 
63  cents,  being  the  amount  of  the  net  proceeds  of 
the  fourth  part  of  the  goods,  Mn  Pinto's  claim  to 
which  had  been  relinquished. 

A  motion  was  made  in  the  circuit  court  on  behalf 
of  Mr.  Pinto,  that  the  prize  agent  should  be  ordered 
-  to  pay  to  him,  out  of  any  of  the  proceeds  of  the  sales 
ef  the,  condemned  part  of  the  Nereid  and  cai*go,  and 
which  were  in,  or  might  come  to,  his  hands,  the  said 
sum  of  11,079  dollars  and  59  cents,  the  difference 
between  the  two  rates  of  duties  on  the  goods  finally 
restored  to  Mn  Pinto,  as  before  mentioned. 

It  then  appeared  to  this  court  that  three  bonds 
had  been  ^ven,  by  the  prize  agent,  for  the  duties  on 
diose  goods  which  were  thus  ordered  to  be  restored 
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1^16.  to  Mr.  Pinto ;  that  the  two  of  those  bonds  which 
first  became  due  had  been  paid  bj  the  jirize  agent; 
but  that  the  last,  which  became  payable  on  the  -Sth 
of  February,  1815,^  and  which  was  for  the  sum  of 
8,782  dollars  and  97  cents,  the  collector  had  suffer- 
ed, as  he  said,  to  remain  unpaid  until  it  should  be 
ascertained  whether  the  property,  on  which  said 
duties  were  thus  secured,  was  condemned  to  the 
captors,  or  restored  to  the  claimant  That  after  the 
mandate  of  the  supreme,  court  was  returned  to  the 
circuit  court,  the  qotlector  required  the  prize  agent 
to  pay  this  bond,  arid  he  paid  the  same  accordingly 
on  the  7th  of  April,  1815. 

The  court  were  divided  in  opinion  on  ther  po'mt 
respecting  the  rates  of  duties  chargeable  on  the 
goods  so  restored  to  Mr.  Pinto ;  whereupon  it  was 
ordered  that  the  said  sum  of  11,079  dollars  59  cents 
diall  remain  subject  to  the  opinion  of  the  supreme 
.court,  and  that  the  residue  of  the  18,771  doUats 
65  cents  be  paid  to  Mr.  Schenck,  as  the  prize  agent 
And  that  thq  point  on  wliich  the  disagreement  of 
the  judges  of  the  circuit  court  took  place  should  be 
certified  to  the  supreme  court  for  their  final  decision 
thereon. 

Hi^ffman^  for  the  appellant  and  claimant  llie 
statutes  on  this  subject  are,  1st  The  Prize  Act 
of  the  26th  of  June,  1812,  s.  14.,  which  repeals 
the  Nonimportation  Act,  so  far  as  respects  goods 
^captured  frOm  the  enemy,  and  made  good  and 
lawfid  pnae  of  war;''  and  declares  that  such  goods, 
^  when  imported  and  brought  into  the  United 
States,  shall  pay  the  same  duties  as  goods  imported 
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ih  American  v.essek  in  the  ordinary  course  of  trade,'^      1816. 
&c.    2d.  The  act  of  the  2d  of  August,  1813,  which   ^-^^v-w 
provides  ^^  that  all  goods  ccgptured  from  the  enrnj/^  and     NeiMd. 
made  good  and  lawful  prize  of  war,  &c.,  and  brought 
into  the  United  States,  shall  be  allowed  a  deduction 
of  thirty-three,  and  one  thinl  per  centum.*'    3d.  The 
acts  of  non-importation,  prohibiting  the  importation 
of  British  goods.     1.  The  goods  in  question  being 
of  British  manufacture^  could  only  Ijc  imported  im^ 
der  the  Prize  Act,  and  the  act  of  the  2d  of  August, 
1813.     They  were  captured  from  the  enemy,  for 
they  were  on  board  an  enemy's  vessel ;  th6y  were 
taken  as  enemy's  property ;  they  were  captured  and 
braughi  in  as  good  ami  lawful  prize  of  tmr.    2.  The 
character  of  the  goods  is  determined  at  the  time  tuey 
were  brought  in;  it  is  not  tp  be  determined  by  sub- 
sequent events :  duties  are  payable  on  goods  on  their 
being  first  imported  or  brought  in ;  and  the  Prize 
Act  puts  these  goods  on  the^samfe'  footing  with  other 
importations,  and,  of  course,  makes  the  duties  oh 
them  payable  at  the  same  time.      3.  The.word^ 
«  good  and  lawful  prize  of  war,"  refer  to  the  time 
of  capture^  and  not  of  condemnation.     By  the  very 
act  ot  capture,  the  goods  became  prize ;  and  being 
captured  by  a  lawfully  commissioned  vessel,  were 
good  and   lawful  prize.      The  expression  ^^sUch 
goods,"*  refers  to  goods  6o  captured;    They  are  to 
pay  when  brought  in,  and  not  subsequently,  upon 
<^ondemnation«    4.  The  condemnation  does  not  make 
the  goods  prize  of  war ;  it  merely  puts  an  end  to  the 
jue  reeuperemdi  of  the  former  owner,  and  gives  a  new 
^tle  to  the  purchaser.    The  character  of  prize  is, 
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1816.      theni  either  <;onfimed  bj  condemnatioD,  or  lost  hj 

^■^J^^  restitution.    If  the  property;  is  restored,  it  is  releas* 

Nenid«     ed  from  the  character  it  had  before  bofne  from  the 

tiiQeoof  ckptnte,  and  ceases  to  be  prize  of  l¥ar,  but 

being  captured  and  brought  in  as  such,  is  to  pay  the 

prize  duties. 

Pinkney^  for  the  respondents  and  captors;  The* 
question  no^  raised  sisemed  to  be  settled  by  the  de-^ 
ciision  in  the  case  of  thei  Concord,  at  the  last  term. 
But,  independently  of  authority,  the  question  is  ma* 
nifestly  agsdnst  the  claimant.  L  The  goods  were 
not  entered  under  the  Pri^^  Act,  ieuad  the  act  of 
the  2d  of  August^  1813;  but  as  neutral  property 
imported  in  a  foreign  bottom^  and  having  been  sold,, 
areeyidently  liable  to  the  full  duties  on  such  goodsi 
unless  these  acts  authorize  a  diminution  of  them^ 
2.  Th^se  acts  do  not  authorize  such/diminution;  the 
goods  were  not  captured  from  the  enemy ^  and  haye 
never  been  moc^s  good  and  lawful  prize.  They  were 
taken  from  Mr.  Pinto,  who  was  no  enemy,  either  in 
fact  or  constructively,  according  to  the  judgment 
of  ti^e  court  If  any  thing,  then,  has  made  them  law« 
fill  prize,  how  has  it  happened  that  they  hare  been 
restored?  The  claimtof  s  counsel^  to  avoid  the  ap« 
pearance  of  too  bold  a  paradox,  mitigates  his  conclu-< 
sion  oh  thift  head  in  such  a  way  as  proves  nothing 
for  the  purpose  of  his  aigumeilt.  He  tods  with 
s^ying,.that  these  goods  were  captured  and  brought 
into  the  United  States  as  good  and  lawful  prize.  He. 
can  scarcely,  however,  have  mtended  to  stop  here; 
for  if  his  cooclusion  goes  no  farther^  it  surrenders  the 
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whole  argument,  unless  it  can  be  shown  that  to  seize      isie* 
and  bring  in  as  prise  that  which  is  not  good  and  ^"^^^''^^^ 
lawful  prize,  and  never  can  become  so,  makes  good     Nertkil 
and  lawful  prize  of  the  thing  so  seized  and  brought 
m;  or,  in  other  words,  that  a  seizure  ^and  bringmg 
in,  as  prizes  of  neutral  property,  makes  it,  ipso  jure^ 
good  prize,  although  the  owner  is,  nevertheless,  en^ 
titled  to  have  it  again,  as  not  being  good  prize,  and 
has,  ia  fact,  got  it  again  accordingly.     3.  The  cha- 
racter of  these  goods,  with  reference  to  their  liabili- 
ty to  duty,  was  not  determined  at  the  time  they  were 
brpught  in.     If  they  had  been  specifically  restored, 
and  withdrawn   from   the  United  States  by    the 
claimant,  they  would  have  been  liable  to  no  duty. 
4.  The  words  ^  made  good  and  lawful  prize,?  do  not 
jrefer  to  the  capture  merely :  the  act  speaks  of  the 
capture  first,  and  then  adds,   ^  and  made  good  and 
iawful  prize.'^    The  capture,  too,  must  be  of  memy^s 
goods,  either  in  fact,  or  in  contemplation  of  law.     To 
say,  that  the  goods  are,  by  the  act  of  capture,  made 
good  and  lawful  prize,  because  the  capture  is  made 
by  a  lawfully  commissioned  cruiser,  is  to  drop  more 
than  a  moiety  of  the  definition^  of  good  and  lawful 
prize^  or,  rather,  to  insist  on  that  which  is  not  an  es« 
sential  part  of  its  definition.     Prize  may  be  made  (as 
a  droit)  by  a  nori'Commissioned  captor ;  but  good  and 
lawfJ  prize  cannot  be  made  by  any  captor,  unless  the 
goods  be  liable  to  condemnation.    It  is  the  formula 
of  a  sentence  of  condemnation,  to'condemn  the  thing 
taken  as  ^  good  and  lawful  prize*^  to  the  captors ; 
;a|id  this  not  because  it  was  taken  by  a  lawfully 
commissioned  cruiser^  out  because,  being  so  taken,  it 

Vol.  I.  Z 
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1816.  was  under  M  the  cireumstanceir  rabjeot  to  coofiaca* 
tioiL  5.  Capture  giyes  poBsesBioti ;  but  it  is  the  con* 
demoation  which  ascertains  that  the  things  taken  are 
good  prize  of  war :  until  condemnation,  it  cannot  be 
known  whether  they  are  good  prize  or  not  But| . 
certainly,  it  is  self-evident,  that  after  restifaition  ^it 
must  be  held,  that  they  were  not  good  prize.  The 
eondenmation  does  more  than  destroy  the  ^recti- 
perandi*  It  establishes  what  nothing  else  can  estab- 
lish, that  the  goods  were  lawful  prize^  Restitution^ 
on  the  other  hand,  establishes,  condusiTely,  that 
they  never  were  lawful  prize,  although  they  ought  be 
justifiably  seized,  upon  probable  cause,  aa  suok 

March  otb.  Marshall,  Ch.  J.^  delirered  the  opinioii  of  the 
court,  that  the  goods  were  chargeable  with  the  same 
rate  of  duties  as  goods  imported  in  foreign  bottoms, 
according  to  the  decision  in  the  case  of  the  Conccord. 
at  the  last  tem^ 
I 


^ 
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1816. 


HdpbqrQ  fk 
DondM 
(CHANCi»Y.)  ^J^^ 

Hepburn  &  Dumks*  Heirs  akd  ExEcirroRS  v»  Dun* 

LOP  &  CoMPASt* 

DuiTLOP  &  CoMPAinr  t;.  Hepburn  &  Dundas'  Heius 

AND  ExECtfTORS. 

A  court  ai  iqnuij  will  AeterM  a  ipecifie  perfefmimceof  a  oontnet  fov 
th«  lale  of  land,  if  the  Tendor  ii  able  to  make  a  good  titlie  at  anqf 
timo  befofe  the  decree  is  pronounced ;  but  the  dismimm  of  ^  bill 
to  enforce  a  ipecifio  peiformaiiDe  in  such  a  case,  it  a  bar  to  a  new 
bill  for  the  same  object. 

The  inability  of  the  vendor  to  make  a  good  title  at  the  time  the 
decree  is  pronoonced,  thoogfa  it  forms  a  snfSdent  gronnd  te  reAisi^g 
a  specific  performance,  will  not  authorise  a  court  of  equity  to  re- 
scind the  a^freement  in  a  case  where  Abe  parties  hare  an  adequate 
rem^y  ttt  law  for  its  breach. 

The  alienage  of  the  Tendee  is  an  insoiBcient  ground  to  entitle  th# 
render  to  a  decree  for  rescindiog  a  contrsct  for  the  sale  of  lands> 
though  it  may  aflford  a  reasou  for  refusing  a  specific  peifonnanoe  pM 
against  the  rendee. 

But  if  the  parties  hare  not  an  adequi^  remedy  at  law,  the  Tender 
may  be  considered  as  a  trustee  for  whoeVer  may  become  porchasen 
und^  a  sale  by  order  of  the  court  for  the  benefit  of  the  Fondee. 

Where  the  Tender  is  indebted  to  the  Fendee,  and  the  sale  is  made  in 
order  to  pay  the  debt,  the  render  muet  pay  interest  from  the  timn 
the  debt  is  liquidated  until  he  makes  a  good  title,  and  the  rendee 
is  accountalde  for  the  rents  and  profits  from  the  time  tiie  title  ii 
perfiBcted  until  the  contract  is  specifically  performed. 

These  causes  were  appeals  from  the  chancer^  side 
•f  the  circuit  court  of  the  district  of  Columbia  for 
the  county  of  Alexandria.  The  facts  are  stated  in 
the  opinion  of  the  court,  and  the  controversy  is  the 
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}816.      same  a&  in  the  suits  betweea  the  same  parties  r^ 
ported  in  1  Cranch^  32  L,  and  5  Cranchi  262. 

The  causes  were  argued  hj  Taylor  and  SiO€oil$ 
for  Hepburn  &  Dundas^  and  bj  Janes  and  Leeftot 
Dunlop  &  Companj. 

Mftfcli  oth.       W ASHiNGTON^  J.^  delivered  the  opinion  of  the  court. 

These  causes  come  fa»efore  the  court  upon  appeals 
from  the  circuit  C9urt  of  the  district  of  Cobmbia, 
for  the  countT  of  Alexandria.  The  material  facts 
upon  ^hidi  the  questions  now  to  be  decided  arise^ 
are  as  follows : 

Hepburn  &  Dundas  being  indebted  to  John  Dun- 
lop  &  Co.,  of  Great  Britain,  on  account  of  certain 
mercantile  dealings  which  had  taken  place  between 
those  parties,  ^e  precise  amount  whereof  wai;  dis- 
puted, an  agreement  in  writing  was  entered  into  on 
the  27th  of  September,  1799,  between  the  said 
Hepburp'  6c  Dundas,  and  Colin  Auld,  the  attomej 
in  fact  of  John  Dunlop  i&  Co.  j  whereby  it  was  sti- 
pulated that  the  parties  mutually  agreed  to  submit 
all  matters  in  dispute,  respecting  the  demand  of 
Dunlop  &  Co.,  to  certain  arbitrators  named  in  4he 
agreement,  whose  award  should  be  made  on  or  be- 
fore the  1st  day  of  January  following.  That  Auld, 
as  the  agent  of  Dunlop  &  Co.,  would,  on  the  next 
day,  to  wit,  the  2d  day  of  Jsmuary,  1800,  accept^ 
from  Hepburn  &,  Dundas,  the  sum  which  should  be 
awarded  to  Ounlop  &  Co.,  in  bills  of  exchange,  or  io 
Virginia  currency,  at  the  par  of  e.xchange ;  and  upon 
such  payment  being  made  in  either  way,  that  Auld 
would  give  to  Hepburn  &  Dundas  a  full  receipt  and 
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discharge  of  all  the  claims  and  demands  of  Dunlop      isie. 


&  Co»  against  them ;  that,  in  case  Hepburn  &  Dun- 
das  should  not,  on  the  said  2d  day  of  Januaiy,  P&7     Dundbi* 
the  amount  of  the  said  award,  either  in  bills  of  ex-    poJjL  |^ 
change  or  money,  they  should,  on  that  day*  assign  to        ^^ 
Auld,  as  attorney  of  Dunlop  &  Co.,  in  the  fullest 
knanner,  a  contract  entered  into  in  the  year  1796,  by 
Hepburn  &  Dundas,  with  a  certam  William  Graham, 
for  the  sale  of  6,000  acres  of  land  lying  on  the  river 
Ohio,  for  the  recovery  of  which,  on  account  of  the 
non-payment  of  the  purchase  money  by  Graham, 
Hepburn  &  Dundas  had  brought  an  ejectment,  which 
was  then  depending ;  that  this  assignment  should  be 
accompaaiod  hy  a  power  of  attorney  irrevocable,  to 
enable  the  sdid  Auld  to  pursue  all  legal  meatis  to 
recover  the  possession  of  the  land,  or  to  enforce  the 
payment  of  18,000  dollars,  the  amount  of  the  pur- 
chase money,  whichever  of  these  measures  Auld 
might  prefer.    Hepburn  &  Dundas  farlher  stipula- 
ted not  to  interfere  with  the  measures  which  Auld 
might  choose  to  pursue  for  the  recovery  of  the  land 
or  the  purchase  money,  and,  farther,  that  whenever 
any.  suit  brought,  or  to  be  brought,  for  the  land, 
should  be  judicially  determined,  or  otherwise  settled, 
by  an   amicable  compromise,  Hepburn  &  Dundas 
would  convey  the  same  to  the  person  whoj  by  such 
determination  or  compromise,  should    be  acknow- 
ledged to  be  entitled  to  it  in  the  manner  expressed 
in  the  contract  with  Graham.     It  was  also  stipulated, 
that  if  the  purchase  money  for  the  said  land,  with 
interest  thereon  to  the  2d  of  January,  1800,  should 
be  insufficient  to  discharge  the  sum  which  might  be 
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1816.  awarded  to  Dunlop  &  Co^  Hepburn  &  Dundas 
Hepburn  &  s^^o^ld,  on  that  day,  pay  to  Add  ae  much  mon^v  aa 
!>««*•»  should  make  up  the  deficiency ;  and  if,  on  the  other 
Dunlop  h  hand,  the  said  purphase  money  and  interest  should 
fall  short  of  the  sum  awarded,  that  Add  wodd,  oil 
the  same  day,  pay  to  Hepburn  k  JDundas  the  excess 
over  and  above  the  sum  awarded.  Lastly,  it  was 
stipulated,  that  if  Add  should  recover  the  land,  and 
be  enabled  to  sell  the  same  for  more  than  was  allow* 
ed  to  Hepburn  &  Dundas,  by  tlie  said  agreement, 
together  with  the  costs  and  expenses  attending  the 
recovery.  Add  should  pay  to  Hepburn  &.  Dundas 
the  expenses  incurred  in  prosecuting  ^e  smt  com- 
menced by  them  for  the  recovery  of  this  land.  In 
pursuance  of  these  articles,  an  award  was  made  l^ 
the  day  mentioned  in  the  submission,  which  award 
stated,  that  the  sum  of  4,379/.  9^.  OJd^,  sterling, 
including  interest,  would  be  due  to  Dudop  &  Co. 
on  the  1st  day  of  January,  1800.  This  sum 
fell  short  of  the  purchase  money  and  interest,,  due 
by  Grafiam  to  the  same  period,  the  sum  of  494/.  6^. 
8ct,  Virginia  cuiTency.  Hepburn  &  Dundas  having 
prepared  a  deed  of  assignment  of  Graham^s  contract, 
and  a  power  of  attorney,  as  stipulated  in  the  above* 
mentioned  agreement,  offered  to  deliver  the  same  tp 
Add  on  the  2d  of  January,  1800,  which  he  refused 
to  accept,  because  the  deed  recited,  as  a  part  ot  the 
consideration,  that  a  release  had  been  executed  by 
Auld,  of  all  the  claims  and  demands  whatsoever  of 
Dunlop  &  Co.  against  Hepburn  &  Dundas,  and  be- 
cause, as  is  asserted  by  Add,  Hepburn  &  Dundas 
required  Auld  to  execute  such  a  release  prior  to  the 
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delhrery  of  the  deed  of  aissignmenL    The  foit  o(      1816, 


Hepburn  &  Dimdaa  against  Graham,  for  the  reco* 
Tery  of  the  6,000  acres  of  land,  was  prosecuted     i^^, 
aga;inst  his  heirs;  and  in  May,  1801,  bj  a  compro*   Diiidop  * 
mise  between  Hepburn  &  Dundas,  and  the  defend-    .  ^ 
ants  m  the  ejectment,  judgment  was  rendered  in  la- 
Tour  of  Hepburn  &  Dundas. 
'    Without  noticing,  particularly,  the  conduct  of  those 
parties  subsequent  to  the  transactions  of  the  2d  of 
January,  1800,  as  well  as  on  that  day,  it  may  be  suf- 
ficient to  say,  that  if  the  tender  made  by  Hepburn  k 
Dundas  wast  upon  the  condition  asserted  by  Auld,  to 
have  been  annexed  to  it,  and  if,  in  consequence 
thereof  any  legal  advantage  accrued  to  him,  it  was 
waived  by .  his  subsequent  conduct.    As  late   as 
February,  1807,  Auld  made  a  tender  of  the  differ^ 
ence  between  the  sum  awarded  to  Dunlop  &  Co., 
and  the  purchase  money  and  interest  due  upon  Gra*- 
ham^iEi  contract,  and  demanded  a  deed ;  but  this  de^ 
m^nd  was  made  in  a  manner,  and  under  prcum* 
stances,  which  this  court,  upon  a  former  occasion, 
deemed  unreasonable. 

Thmgs  remained  m  this  situation,  until  some  time^ 
about  April,  1801,  when  Hepburn  &  Dundas  instir 
tuted  a  suit  at  law  against  Auld,  for  the  diflference 
between  the  sum  awarded  to  Dunlop  Sc  Co.'  and  the 
amount  of  the  purchase  money  and  interest  due  by 
Graham^s  contract,  on  the  2d  of  JanOaiy,  1800, 
About  the  same  time  a  suit  at  law  was  commenced 
by  Auld,  against  Hepburn  &  Dundas,  upon,  the 
agreement  of  the  27th  of  September,  1799,  to  re- 
cover the  whole  j^um  award^^.    In.  the  first  case, 
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iei6.      t'"s  court,  upon  a  writ  of  error,  decided  upon  the 
liTb'^  P^^a^ng^  (which  were  so  drawn  as  to  present  the 
Dondas     point,)    tliat  Hepbum  and  Dundas  had   no  right 
Duiiliiii  &    *^  demand  of  Auld   a  i^clease  of  ail  cjfaims  and 
^^*       demands  against  Dunlop  k  Co.,  to  be  executed  as  a 
precedent  act  to  the  assignment  of  Graham^s  con- 
tract, and  the  deliTcrj  of  the  power  of  attorney; 
and,  on  that  ground,  judgment  was  rendered  against 
Hepbum  &  Dundas/ 

In  the  other  case,  the  pleadings  presented  the 
question,  whether  the  recital  of  such  a  release  in  the 
de^  of  assignment  offered  to  be  delivered  bj  Hep« 
burn  &  Duhdas,  invalidated  the  tender?  Upon  a  writ 
of  error,  it  was  decided,  by  this  court,  that  the  reci- 
tal of  the  reles^se  could  notlmpair  the  rights  of  Dun- 
lop &  Co.,  under  the  agreement  of  September,  1799, 
and  that  it  formed  no  objection  to  the  assignment ; 
consequently,  that  the  tender  and  refusal  amounted 
to  a  performance,  in  like  manner  as  if.  Auld  had  ac- 
cepted the  assignment ;  but  that  Hepburn  &  Dun- 
das would  still  be  obliged  to  execute  a  proper  deed 
of  assignment,  and  a  conveyance  of  the  land,  when- 
ever they  should  be  required  to  do  so.     Judgment 
was,  accordingly,  rendered  in  this  suit  against  Auld.* 
Hepbum  &  Dundas  having  been  thus  defeated  m 
their  attempt  at  law,  to  enforce  a  performance  of  the 
agreement,  filed  a  bill  in  equity,  praying  for  a  speci- 
fic performance.     The  answer  of  Auld  contained, 
amongst  other  objections  to  a  specific  performance, 
an  allegation  that  the  title  of  Hepburn  &  Dundas 
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to  the  land  was  defecttve.    Hepbfim  &.  Dundas  then      1816. 
set  forth  their  title  in  a  supplemental  bill.    This  suit  ^T^*^^ 
came  on  to  be  heard,  upoti  an  appeal  to  this  6burt,  at     Dnndas 
the  same  Hme  that  Auld's  sUitait  law  against  Hep*   Dqhi^j^^ 
burn  &  Dundas,   aboye^  mentioned,  was  decided       ^^- 
Thiig  court  determined,  1st  That  since  Auld  had, 
hy  his  conduct  subseqtient  to  the  2d  of  January, 
1800,  waived  all  objections  to  the  tender  of  the  as- 
signment of  Graham's  contract  on  that  day,  and  did 
not  refuse  to  receive  a  conveyance  which  was  oflfered 
to  be  made  by  Hepburn  &  Dundas,  in  June,  1801, 
tm  adcount  of  any  defect  in  the  title,  but  for  other 
reasons  which  would  equally  have  dpoirated  with  him 
had  there  been  no  such  defect,  Hepburn  &  Dun- 
das'  would  still  be  entitled  to  a  specific  performance 
if  they  could  then  make  a  good  title.  2dly.  That  the  . 
title  appeared  by  the  bills  to  be  defective  as  to  20. 
acres,  being  Thomas  West's  part  of  Mrs.  Bronaugh's 
1,000  acr<^s,  and  also  his  part  of  Francina  Tumer^^ 
interest  3n  the  same  tract,  and  also  on  account  of 
the  failure  to  record  Thomas  West's  deed  to  Hep- 
burn &  Dundas  for  1,000  acres.    For  these  defects 
in  the  title;  the  bill  was  dismissed.'' 

Presuming  that  this  decree,  which  seemed  to  close 
for  ever  the  doors  of  a  court  of  equity  against  Hep- 
bum  &  Dundas,  opened  them  to  Dunlop  &  Co.  to  get 
rid  of  the  contract  altogether.  Auld  filed  the  biU 
which'  is  now  under  consideration,  stating,  amengut 
ether  things,  die  previous  and  present  inability  of 
Hepburn  &  Dundas,  to  make  a  good  title  to  this 

c  5  Ct'onch,  262. 
Vol.  I.  2  A 


186  CASES  IN  THE  SUPREKE  COURT 

1816.  land;  and  prajing  that  the  agreement  may  be  set 
aside,  and  the  debt  awarded  to  Dunlop  ^  Co.,  with 
the  interest  thei*eon,  to  be  decreed ;  or,  that,  if  die 
court  should  consider  Duhlop  &  Co.  under  an  obli- 
gation io  accept  of  the  land^  that  only  the  reasonable 
value  of  the  land  at  the  time  when  Hepburn  &  Dun*i 
das's  titte  to  it  was  perfected,  should  be  allowed. 
The  bill,  also,  contains  the  general  prayer  for  such 
relief  as  is  consistent  with  ecjuity. 

Hepburn  &  Dundas  seem  to  have  given  a  very  di£- 
fei^nt  construction  to  the  above  decree,  and  suppose 
ing  that  if,  witluo  a  reasonable  time  after  it  was  pro- 
nounced, they  could  remove  the  objections  to  their 
title  which  were  pointed  out  in  the  decree,  they  might 
still  call  for  a  specific  performance,  they  soon  ob- 
tained a  conveyance  from  the  heirs  of  Thomas  West, 
of  all  tb  :ir'  right,  title,  and  interest  in  and  to  this  land,^ 
and  on  th$  27th  of  March,  1809,  less  than  a  month 
after  the  decree  of  dismission  by  this  court,  they 
offered  to  con^  ey  to  Auld  a  good  and  sufficient  title. 
This  offer  being  refused,  Hepburn  &  Dundas  filed  a 
bill  against  Colin  Auld,  as  attorney  of  Dunlop  &  Co., 
setting  forth  their  ability  and  readiness  to  ccmvey 
an  unexceptionable  title  to  this  land,  and  praying  that 
Auld,  or  Dunlop  &  Co.,  might  be  compelled  to  accept 
of  a  conveyance,  and  to  pay  the  difference  between 
the  a^creed  value  of  the  land  and  the  sum  awarded. 
These  suits  came  on  to  be  heard  at  the  same  time. 
In  the  suit  brought  by  Dunlop  &  Co.,  against  Hep- 
burn &  DiHidas,  it  was  decreed  by  the  court  below 
that  Hepburn  and  the  heirs  of  Dundas  should  pay 
to  Dunlop  &  Co.,  or  their  agent,  the  sum  of  33,060 
dollars  37  cents,  being  the  amount  of  the  sum  award- 
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ed,  with  interest  thereon,  at  fiye  per  cent,  from  the  1816. 
let  January,  1800,  till  the  time  of  rendering  the  de* 
cree ;  but  that  the  sum  of  21 ,1 12  dollars,  part  there- 
of, might  be  discharged  by  a  conveyance,  within  a 
certain  time,  of  the  above  land  to  Auld  in  trust  for 
Dunlop  &  Co.  From  this  decree  an  appeal .  waf 
prayed  by  both  parties. 

In  the  other  siiit,  brought  by  Hepburn  &  Dundas 
against  Auld^  a  decree  was  made,  that  upon  the 
complainant^s  paying  to  Auld,  as  attorney  of  Dunlop 
&  Co.,  the  sum  of  11,966  dollars  37  cents,  and  con- 
Teying  to  the  said  Auld,  in  trust  for  Dunlop  &  Co., 
on  or  before  a  certain  day,  the  above-mentioned  land, 
the  said  Auld,  as  attorney  of  said  Dunlop  &  Co., 
afaoiild  execute  and  deliver  to  Hepburn  &  Dundas 
duch  a  receipt  and  discharge  of  all  the  claims  and 
demands  of  Dunlop  k  Co.  against  them  as  the  court 
might  approve^  From  this  decree  both  sides  agaiQ 
Itppealed. 

Against  so  much  of  these  decrees  as  •compel  Add 
to  accept  of  a  conveyance  in  trust  for  Dunlop  &Co.f 
in  part  discharge  of  the  debt  decreed  to  be' paid  by 
Hepburn  ft  Dundas  to  Dunlop  ft  Co.,  the  following 
objections  haive  been  made,  and  are  now  to  be  con- 
sidered. 

1st..  That  Hepburn  &  Dundas  were  guilty  of  a 
fraudulent  misrepresentation  of  the  value  of  this 
land ;  and,  also,  of  a  wilful  concealment  of  the  defects 
in  the  title,  whereby  Auld  was  induced  to  enter  into 
the  agreement  of  September,  1799. 

2d.  A  want  of  authority  in  Colin  Auld  to  enter  into 
an  agreement  for  taking  a  conveyance  of  land  in 
discharge  of  the  debt  due  to  Dunlop  ft  Co. 
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i8ie.         3d.  The  refusal  of  Hepburn  k  Dundas  to  assigtt 

'^JJ^"^^^  Gra{iam!s  contract,  on  the  2d  df  Januarj,  1800,  ex- 

Dandas     cept  upon  a  conditfon  whicl^  they  had.  no  right  to 

Poniop  it   exact,  and  their  interference  in  the  swt  with  Gra- 

ham's  heirs^  tod  the  compromise  made  with  them, 

whei^by  (it  is' contended)  thej  disabled  themselves 

from  executing  the  agreement  of  September,  1799. 

4th.  That  the  title  to  the  land  is  yet  defective. 

5th.  That  the  former  decree,  dismissing  Hepburn 
&  Dundas's  bill  for  a  specific  performance,  is  a  per>^ 
petual  bar  to  tlie  relief  sought  by  their  present  bill. 

6th,  That  Dunlop  &  Co.  being  aliens,  and  incapa- 
ble of  holding  lands  .in  Virginia,  a  court  of  equity 
will  not  compel  them  to  execute  their  agreement, 
even  if  Hepburn  &  Dundas  had  .been  always  in  a 
condition  to  perform  it  on  their  part 

!•  The  first  objection  appears  to  be  unsupportea 
by  the  evidence.  In  respect  to  the  value  of  the  land, 
the  representations  made  of  it  in  the  letters  of  Hep- 
bum  &  Dundas  to  Dunlop  k  Co.,  and  to  Colin  Auld, 
afiirm  no  fact  which  is  proved  to  be  untrue.  Those 
letters  contain  expressions  of  the  opinion  of  Hep- 
burn  &  Dundas,  that  the  land  was  an  ample  securi^ 
for  the  debt  due  to  Dunlop  &  Co. ;  and  it  must  be  ad-' 
mitted,  that  in  their  letter  to  Colin  Auld  of  the  6th 
of  September,  1799,  they  seem  to  have  indulged 
themselves  in  very  extravagant  notions  of  its  v«luie. 
But  it  is  to  be  remarked  that  the  grounds  of  this 
calculation  are  fairly  stated  in  the  letter,  and  an  op- 
portunity is  afforded  to  Auld  to  inquire  into  them 
and  to  judge  for  himself:  besides  which,  it  should 
be  recollected  that  Auld  having  agreed*  in  his  letter 
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of  the  4th  of;  September,  two  days  before  the  date  1816. 
of  this  letter,  to  nlbmit  to  the  award  of  arbitrators^  ^^^^^ 
and  to  receive  an  assignment  of  Graham^s  contract  Dnndw 
at  the  stipulated  sum  to  be  paid  by  Graham,  Hep-  jy^^  ^ 
bum  &  Dundas  could  have  had  no  motive,  at  that  ^^ 
time,  to  make,  an  untrue  representation  of  the  Talue 
•  of  the  land.  At  no  antecedent  period  does  it  appear 
that  they  had  made  an  uncandid  statement,  upon 
this  subject,  to  Dunlop  &  Co.,  or  to  Auld.  Their 
opinion  oC  the  real  value  of  the  property  might  be 
incorrect;  but  a  mistaken  opinrbn  of. the  value  of 
the  property,  if  honestly  entertained,  and  stated  as 
Opinion  merely,  unaccompanied  by  an  assertion,  or 
statement,  untrue  in  fact,  can  never  be  considered  as 
a  fraudulent  misrepresentation.  That  Hepbunr,& 
Dundas  intended  no  deception,  is  evident  from  the 
following  considerations:  1.  That  the  offer  made  by 
them,  to  Colin  Auld,  of  this  land,  was  that  of  a  se- 
curity only,  for  the  debt  due  to  Dunlop  &Co.,  which 
was*  declined  by  Auld,  upon  the  ground,  that  if  pay- 
ment of  the  debt  to  Dunlop  &  Co.  was  to  be  post- 
poned until  the  suit  with  Graham  should  be  con- 
cluded, Dunlop  &  Co.  ought  to  be  entitled  to  all  the 
benefit  of  the  contittct  with  Graham,  and  for  this 
reason,  a  proposition  was  made  by  him  to  accept  an 
assignment  of  that  contract,  and  to  pay  the  difference 
between  the  purchase  money  and  interest  thereon, 
and  the  sum  which  might  be  awarded,,  in  case  the 
latter  should  fall  short  of  the  former.  2.  That 
Hepburn  &  Dundas  had,  in  the  year  1796,  sold  this 
land  to  Graham  for  the  sum  at  which  Auld  agreed 
to  take  it,  and  as  evidence  of  their  opinion,  that  the 
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IB16.      land  had,  since  that  sale,  risen  in  \alue,  they  hfeid  in« 


Hepburn  & 


stituted  a  suit  at  law  against  Graham  in  order  to 
DuDdas  ^Yoid  the  sale,  and  to  recover  back  the  land.  If  any 
.DmJI^  ^  farther  answer  to  this  objection  be  necessary,  it  may 
^^  be  sufficient  to  add,  that  the  fraud  now  ehai^d 
against  Hepburn  &  Dundas  w^  not  thought  of,  and 
certainly  not  imputed  to  them,  when  the  former  suit 
of  Hepburn  &  Dundas,  for  a  specific,  performance, 
was  depending. 

As  to  the  alleged  concealment  by  Hepburn  & 
Dundas  of  defects  in  their  t'tle,  there  is  every  r^a^ 
son  to  believe  that  they  were  unknown  to  them  until 
some  time  in  the  year  1805,  when  they  endeavoured 
to  remove  them,  and  supposed  they  had  done  so. 
The  only  objection  suggested  by  the  special  verdict  in 
the  ejectment,  was  the  want  of  a  partition  deed  be- 
tween the  original  grantees  of  this  land,  which  ob« 
jection  this  court  has  ^declared  to  be  insufficient  to 
bar  Hepburn  &  Dundas  from  asking/  for  a  specific 
performance  of  the  agreement. 

2.  The  next  objection  to  the  decree  below  is,  that 
Auld  had  no  authority,  in  virtue  of  the  power  of  at- 
torney from  Dunlop  &  Co.,  to  enter  into  an  agree* 
ment  to  receive  land  in  discharge  of  the  debt  due  by 
Hepburn  &  Dundas. 

This,  like  the  former,  is  a  new  objection,  no^ 
thought  of,  or  argued,  as  a  reason  against  a  specific 
performance  in  the  former  suit  It  is  unnecessary 
to  examine,  with  criticskl  nicety,  the  import  of  the 
expressions-  used  in  the  power  of  attorney  to  Auld» 
He  was  empowered  to  sue  for,  and  to  compound  and 
agree,  for  all  debts  due  to  Dut^lop  ^  Co.,  and*  in 
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general,  to  do  all  other  lawful  acts- needful  (»  those      isia. 
purposes^  as  fully  as  Dunlop  &  Co.  could  do.    Under  '^'^"<^^ 
this  authority,  he  entered  into  the  i^reement  with     Sondw 
Hephum  &  Dundas,  which,  there  is  no  reason  to   DantepJk 
doubt,  he  communicated  in  due  time  to  his  consti-       ^ 
tuents,  and  it  is  perfectly  fair  to  consider  their  ac- 
quiescence in  that  agreement  as  amounting  to  a  ra* 
tification  of  it     It  would  be -most  inequitable  to 
permit  Dunh>p  &  Co.,  at  the  distance  of  many  years 
after  this  agreement  was  made,  to  controvert  the 
authority  of  their  agent,  and  to  say  they  are  not 
bound  to  perform  it,  although  it  must  be  admitted 
that,  during  all  that  time,  it  was^  in  their  powe^*  to 
enfprce  it  against  Hepburn  &  Dundas,  had  it  been 
their  wish  or  interest  to  do  so. 

3.  The  third  objection  to  the  decrees  below,  is  the 
refusal  of  Hepburn  &  Dundas  to  assign  Graham^s  con- 
tract on  the  2d  January,  1800,  except  upon  a  condition 
which  he  had  no  right  to  exact,  and  their  interference 
in  the  suit  with  Grahkm^s  heirs,  and  the  compromise 
made  with  them.  In  answer  to  the  different  parts  of 
this  objection,  it  might  be  sufficient  to  remark,  that 
they  were  urged  by  Colin  Add  in  his  answer  to  Hep- 
bum  &  Dundas^s  former  bill ;  that  they  were  consi- 
dered by  this  court,  and  decided  to  be  insufficient  to 
deprive  Hepburn  &  Dundas  of  the  relief  prayed 
fon  However  true  the  allegation  may  be,  that  Hep- 
bum  &  Dundas  refused  to  assign  Graham's  contract, 
and  to  deliver  the  power  of  attorney  to  Auld  on  the 
2d  of  January,  1800,  unless  Auld  would  first  exe- 
cute a  release  of  all  .claims  and  demands  of  Dunlop 
k  Co.  against  Hepburn  &  Dundas,  yet  the  subse- 
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1816.      quent  conduct  of  Auld  amounted  to  a  waiver  of  all 
^-^^^^^^-^  objections  on  that  account :  his,  and  his  Qounsersji 
Doodas'    letters  to  Edward  Graham,  in  whicH  he  wa9  assert- 
DottSop  &   ^^  ^^  ^  ^^^  assignee  of  the  contract  with  Graham ; 
^<>*       his  instructions  to  Cook  to  attend  to  the  ejectment, 
and  to  get  it  brought  to  a  speedy  decision ;  his  en- 
gaging counsel  in  that  suit ;  and,  in  short,  his  whole 
conduct  throughout  the  year  1800,  all  tend  to  prove, 
that  the  transaction  of  the  2d  of  January,  1800,  liad 
not,  in  any  manner,  impaired  the  rights  of  the  par- 
ties under  the  agreement  now  alleged  to  have  been 
violated  by  Hepburn  &  Dundas. 

As  to  the  compromise  said  to  have  been  made  by 
Hepburn  &  Dundas  with  the  claimants  under  Gra- 
ham, their  conduct,  upon  that  occasion,  appears  to 
have  been  unexceptiona1)le.  That  a  judgment  against 
those  claimants,  at  an  early  day,  was  anxiously  de- 
sired by  Auldy  and  the  assistance  of  Hepburn  & 
Dundas,  to  effect  that  object,  was  expected  and  re- 
quired by  him,  is  apparent,  from  the  above  letters 
from  him  to  Edward  Graham,  and  from  many  other 
facts"  proved  in  the  former  suit.  The  endeavours  of 
Auld  to  hasten  the  decision  of  the  ejectment,  and  to 
obtain  a  judgment  for  the  land,  seem  to  have  been 
unremitting,  until  some  time  in  December,  1800, 
when  he  declined  interfering  any  farther  in  the  busi- 
ness; but,  neither  then,  nor  at  any  subsequent  pe- 
riod^ did  he  express  to  Hepburn  &  Dundas  a  disin-"^ 
clination  to  obtain  a  judgment,  nor  did  he  forbid  them 
from  proceeding  to  effect  it.  It  is  objected,  under 
this  head„  that  Hepburn  &  Dundas,  contrary  to  an 
express  stipulation  in  the  agreement  with  Auld,  re- 
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leased  i6  the  defeiidints  m  the  ejectment  the  right      1816. 
^hich)  as  trustee  for  Auld,  they  had  to  demand   ^^^^"^^''^^ 
mesne  profits  during  the  time  that  Hepbun  &  Dun-     Duinias 
das  had  been  out  of  possession  of  the  land;  and,   Doobp* 
farther,  that  thej.  consented  to  permit  those  defend.-       ^^ 
antsi  to  i-etain  possession  of  the  premises  for  a  jrear 
after  the  judgment  was  rendered*    Neither  of  these 
allegations  are  supported  by  the  evidence  in  the 
cause.     The  agreement  made  by  Hepburn  &  Dun- 
das  with  the  heirs  of  Ordham,  in  relation  to  the 
costs  of  the  9uit  and  the  mesne  profits,  disavows,  in 
the  roost  explicit  tenns,  all  power  in  them,  and  all 
intention  to  release  either  of  those  claims,  but  stipu- 
lates to  indemnify  those  defendants  against  these 
claims,  in  case  they  should  be  made  and  enforced  by 
Auld,  who  is  declared  to  be  alone  entitled  to  make 
them.     This  contract  of  indemnity,  therefore,  did 
not  amount  to  a  release,nor  did  it  impair  the  rights  of 
Dunlop  &  Co.  under  their  agreement  with  Hepburn 
&  Dundas.     As  to  the  remainder  of  this  objection, 
it  is  founded  altogether  upon  the  deposition  of  Mr. 
Sheffey,  the  counsel  for  Graham's  heii*s,  which,  as  it 
is  explained  by  the  same  witness  in  a  subsequent  de- 
position, proves  no  more,  than  that  such  a  proposi- 
tion had  been  made  by  Edward  Graham  to  Mr.  Hep- 
bum.     That  it  was  not  accepted  by  him,  is  manifest 
by  the  judgment  itself,  which  is  unconditional,  as 
well  as  by  an  agreement  made  between  Hepburn  & 
Dundas  and  Edward  Graham,  the  day  after  the  judg- 
ment was  entered. 

4.  The  next  objection  is,  that  the  title  of  Hep- 

¥•!..  R  SB 
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18 16.      1^^^  ^  Dundas  to  this  land,  or  to  some  part  thereof 
is  still  defective. 

In  the  opinion  given  bj  this  court,  at  Febmarj 
term,  1809,  in  the  suit  brought  by  Hepburn  &  Dun- 
das, for  a  speciBc  performance,  the  title  was  declared 
to  be  unexceptionable  except,  Ist  As  to  208  acres, 
being  the  part  of  Sarah  Bronaugh's  1,000  acres,  to 
which  Thomas  West  was  entitled  as  one  of  the  heirs 
of  Mrs.  Bronaugh,  and  of  Francina  Turner,  and^ 
2dl  J.  As  to  1,000  acres,  the  original  share  of  Tho- 
mas West,  which  had  been  conveyed  by  him'  to 
Hepburn  &  Dundas  by  a  deed  which  had  not 
been  recorded.  These  defects  have  since  been 
cured  by  a  conveyance  to  Hepburn  &  Dundas  by 
the  heirs  of  Thomas  West,  bearing  date  the  20th 
of  March,  1809.  of  all  their  title  to  the  aforesaid  par- 
cels of  land. 

It  is,  neverthele^,  contended,  tliat  this  conveyance 
is  insufiicient  to  pass  a  clear  and  undisputed  title  > 
inasmuch  as  the  land  may  be  bound  by  the  claims 
of  creditors,  or  of  purchasers  subsequent  to  the  deed 
from  Thomas  West  to  Hepburn  &  Dundas.  The 
answer  given  at  the  bar  to  these  suggestions  is  ra-. 
tircly  satisfactory  to  the  court.  If  the  land  be  ex- 
posed to  the  claims  of  subsequent  purchasers  or 
mortgagees  under  West,  to  be  effectual  against 
Hepburn  &  Dundas,  the  deeds  must  have  been  re- 
corded within  eight  months  after  the  death  of  West* 
at  the  latest  period,  either  in  the.  general  court,  or 
in  the  district  or  county  court  where  the  land  lies. 
Had  any  such  deeds  been  so  recorded,  it  was  in  the 
power  of  Auld  to  have  proved  the  fact  by  the  re- 


OP  THE  DNITEP  STATES.  l^a 

cords  of  some  one  of  those  courts,  ^n4  the  want  of     lai^, 
such  proof  destroys  all  presumption  that  apy  such   v^v-^ 
conveyances  were. nlade.  Ehmdas 

As  to  judgments  against  West,  they  top  must  be  j)yj'  ^ 
of  record;  and,  after  a  lapse  of  IQ  years  since  his  ^*o- 
death,  the  court  cannot  presume  the  existence^  of 
such  judgments.  As  to  specialties  in  whidr-fhe 
heirs,  of  West  are  bound,  if  there  be  such,  which  is 
not  proved,  they  cannot  ttfTect  this  land  in  the  hands 
of  a  bona  fide  purchaser  under  those  heirs. 

5.  The  next  objection  made  to  tlie  decrees  be- 
low, is,  that  the  dismission  of  the  former  bill  of  Hep- 
bum  &  Dundas,  for  a  specific  performance,  is  a  bar 
to  their  present  bill  for  the  same  object.     This  ob- 
jection is  well  founded.     If  a  bill,  by  the  vendor  of 
land,  seeking  a  specific  performance  of  the  contract, 
be  dismissed  on  account  of  a  defect  in  the  title,  the 
doors  of  a  court  of  equity  are,  and  ought  to  be,  for 
ever  closed  against  him,  notwithstanding  he  should^ 
afterwards,  have  it  in  his  power  to  make  a  good 
title ;  unless,  perhaps,  in  a  case  where  an  original 
bill,  in  the  nature  of  a  bill  of  review,  might  be  enter- 
tained.    But  the  present  bill  is  not  founded  upon 
new  matter,  discovered  since  the  hearing  of  the 
former  cause,  and  which  it  was  not  in  the  power  of 
Hepburn  &  Dundas  to  produce  at  that  time.     It  is 
not  pretended  that  he  was  ignorant  who  were  the 
heirs  of  Thomas  West,  or  that  he  could  not  as  well 
have  procured  a  deed  from  them  before,  as  after  the 
former  decree.     His  ignorance  was  not  of  a  matter  of 
feet,  but  of  law.     He  erroneously  supposed  that  his 
title  was  good,  and  on  account  of  the  defects  existing 
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1816.  in  it,  at  the  time  of  the  decree,  bis  bill  was  dismissed. 
^J^^^^JI^  The  rule  of  the  court  of  equity  to  decree  a  specific 
Dttodas  performance,  if  the  vendor  is  able  tp  make  a  good 
Duptop  it  title  before  the  decree  is  pronounced,  is  an  indul- 
gence which  he  is  not  entitled  to  by  the  terms  of  his 
contract.  A  majority  of  this  court  approves  of  the 
rule  as  a  general  one,  but  is  not  disposed  to  extend 
it  as  such.  If,  in  a  case  peculiarly  circumstanced,  an 
extension  of  the  time  for  completing  the  title  would 
be  proposed,  and  should  be  intended  to  be  granted, 
the  court  would  either  continue  the  cause,  in  order 
to  give  the  vendor  time  to  perfect  his  title,  or  would 
dismiss  the  bill  without  prejudice. 

The  questions,  then,  which  remain  to  be  decided, 
are,  1st.  Whether  Dunlop  &  Co.  are  entitled  to  the 
relief  for  wliich  they  specifically  prayed  ?  and  if  not» 
then,  2diy.  Are  they  entitled  to  any  other,  and  what 
relief,  under  the  general  prayer  in  their  bill? 

1st.  The  relief  specifically  prayed  for  consists  of 
two  parts,  1st.  That  the  agreement  of  September, 
][i799,  may  be  rescinded,  and  the  sum  awarded,  with 
interest,  decreed  to  be  paid.  If  this  should  be  de- 
nied, and  Dunlpp  &  Co.. be  compelled  to  receive,  a 
conveyance  of  the  land,  then,  2dly.  That  the  reason- 
able value  only  of  the  land  at  the  time  when  the  title 
was  p  rfected  should  be  allowed. 

As  to  the  1st.  Most  of  the  objections  which  have 
been  urged  against  the  decree  of  the  court  below, 
for  a  specific  performance,  were  relied  upon  by  the 
counsel  for  Dunlop  &  Co.,  as  sufiicient  to  set  aside 
the  contract.  These  have  already  been  considered, 
and  the  result  has  been  shown  to  be,  that,  if  the  bill 
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of  Hepburn  &,  Dundas,  for  a  specific  perfonnance,      1816. 
were  unaffected  by  the  dismission  of  their  former  ^J^^^^^V 
billf  none  of  these  objections  would  be  sufficient  to     Dundas 
preclude  them  from  the  relief  sought  by  their  pre-    Duniop  4 
sent  bill,    'U  so,  they  are  insufficient  to  enable  Dun-         ^ 
lop  &  Co.  to  obtain  a  decree  to  rescind  the  contract. 
There  are  many'  cases  in  which  a  court  of  equity, 
although  it  would  riot  decree  a  specific  performance, 
will  ye i  refuse  to  order  a  contract  to  be  cancelled. 
The  inability  of  the  vendor  to  make  a  good  title  at 
the  time  the  decree  is  to  be  pronounced,  furnishes  a 
very  good  reason  for  excluding  him  from  relief  in  a 
court  of  equity ;  and  yet  it  does  not  follow  that  the 
court  will,  for  this  reason  merely,  set  aside  the  con- 
tract    Generally  speaking,  a  court  of  law  is  com- 
petent to  afford  an  adequate  remedy  to  either  party, 
for  a  breach  of  the  contract  by  the  other,  from  what- 
ever' cause  it  may  have  proceeded ;  and  whenever 
this  is  the  case,  a  resort  to  a  court  of  equity  is  im- 
^proper. 

But  if  the  contract  ought  not,  in  conscience,  to 
bind  one  of  the  parties,  as  if  he  had  acted  under  a 
mistake,  or  was  imposed  bpon  by  the  other  party, 
or  the  like,  a  court  of  equity  will  interpose  and- s^- 
ford  a  relief,  which  a  court  of  common  law  cannot, 
by  getting  aside  the  contract;  and  having  thus  oh-, 
tained  jurisdiction  of  the  principal  question,  that 
court  win  proceed  to  make  such  other  decree  a^.  the 
justicjB  and  equity  of  the  case  may  require.  Whether 
inability  in  the  vendor  to  make  a  title,  is,  of  itself, 
unattended  by  some  peculiar  circumstances  of  hard- 
ship, sufficient  to  justify  the  court  in  setting  aside 
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1816.  the  contract,  need  not  now  be  decided.  Tliis  is  cer* 
""'^^"^"^^  tainly  not  a  case  where  the  exercise  of  this  branch 
DuDdas  of  equity  jurisdiction  can  be  fairljr  demanded'  by 
Doniop^  Dunlop  &  Co.  Within  a  month  after  the  recoveij 
c<>-  of  the  judgment  against  the  heirs  of  Grahiam,  Hep- 
bum  &  I)undas  tendered  to  Colin  Auld  a  conveyance 
of  the  land,  which  was  refiised,  not  on  account  of 
any  defect  in  the  title,  but  for  reasons  which  would 
equally  hiaye  operated  with  him  had  there  been  nor 
such  defect.  Immediately  aftei*  the  defects  in  the 
title  were  pointed  out  by  this  court,  they  were  re- 
mo.  ed,  and  the  conveyance  of  an  unexceptioha'ble 
title  was  tendered  and  refused.  Had  Hepburn  ft 
Dundas  been  in  a  condition  to  make  such  a  title  a 
month  sooner,  this  court,  instead  of  dismissing  their 
bill,  would  have  decreed  a  specific  performance. 
Under  such  circumstances  it  would  be  inequitable  to 
^et  aside  the  contract.  The  alienage  of  the  com-, 
plainaots  is  urged  as  an  additional  reason  for  settmg 
aside  this  contract.  Although'  the  iocapactty  of  the 
purchaser  to  hold  land  might  aflbrd  a  reason  for  de- 
nying a  specific  performance  upon  the  prayer  of 
Hepburn  &  Dundas,  (a  point,  however,  not  intended 
to  be  decided,)  it  is  certaidy  insufficient  to  entitlie 
the  vendor,  under  the  circumstances  of  this  pasej  to 
a  decree  to  .rescind  the  contract  But  the  court 
(does  not  mean  to  intimate  an  opinion  that  the  terms 
of  this  contract  did  expose  this  land  to  the  danger 
which  is  apprehended. 

It  appears  by  the  contract,  and  the  previous  CQr- 
respondence  between  these  parties,  that  they  contem- 
plated a  sale  of.  this  land,  in  the  event  4>f  the  con- 
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tract  with  Gi;9ham  being  rescinded,  and  that  the      I8I6. 
proceeds  thereof  should  be  paid  over  to  Add,  in  '"^'Y^^ 
discharge  of  so  much  of  the  debt  due  by  Hepburn     Dvudu 
&  Dundas  to  Dunlop  &  Co.,  as  the  purchase  money   DmOop  ftr 
due  by  Graham,  with  interest  thereon  to  .the  1st  of       ^^ 
January,  1 800,  .would  aniiount  t6 ;  and  this  whether 
the  land  should  sell  for  more  or  less  than  that  sum. 
In  this  Tiew  of  the  case,  the  land  was  considered  as 
a  secuiity  for  a  stipulated  sum,  and  Hepburn  &  Dun- 
das  were  constituted  trustees  for  whoever  might  be- 
come the  purchasers  of  it     A  conveyance  to  Aidd 
or  to  Dunlop  &  Co.  does  not  appear  to  have  been 
contemplated.     But  if,  in  point  of  law,  it  should  be 
tru^  diat  Auld,  by  negle<5ting.  to  proceed  aghast 
Qraham^s  representatives  for  the  recovery'  of  the 
land,  in  the  name  of  Hepburn  &:  Dundas,  separated 
the  interests  of  his  constituents,  this  can  surely  afford 
no  sound  reason  for  setting  aside  the  contract    It  is> 
sufficient  if  Hepburn  Sc  Dundas  are  able  and  ready 
to  make  a  conveyance  when  they  shall  be  required 
to  da  so. 

2d.  The  other  specific  relief  prayed  for,  is,  thai 
Hepburn  &:  Dundas  may  be  credited  on  account  of 
the  l^nd  for  no  more  than  its  real  value  in  March, 
1809,  when  a  conveyance  was  tendered  and  refused. 
A  decree  of  this  sort  would  be  an  anomaly  in  the 
jurisprudence  of  a  court  of  equity.  It  would  be  an 
affectation  of  decreeing  a -specific  performance  con- 
trary to  the  terms  of  the  contract  upon  which  the 
decree  is  to  operate.  It  would  be,  in  fact,  to  make 
a  contract  for  the  parties  altogether  different  from  . 
what  they  had  made  for  themselves,  and  hen  to  de-^ 
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1816.      cree  au  execution  of  it     There  is  no  pi-ecedent,  and 

h|^^*^  certainly  no  principle  of  equity  to  sanction  «uch.  a 

DttDdat     decree.     Blither  the  contract  of  the  parties  must  be 

DiuAop  ft    executed  according  to  the  terms  of  it,  or  it  cannot 

^        be  executed  at  all* 

The  only  remaining  question,  then,  is,  whether, 
under  the  general  prayer,  the  court  can  grant  any, 
and  what  relief? 

There  can  be  no  question  but  that  it  is  competent 
to  Dunlop  &  Co.,  to  ask  for  a  specific  performance 
of  the  agreement,  so  far  as  it  can  now  be  performed, 
^ItKough  the  court  cannot  listen  to  a  similar  prayer 
from  Hepburn  &  Dundas.  But  this  is  not  the  relief 
specifically  stated  in  this  bill;  and  it  is  supposed  to 
be  unreasonable  to  compel  a  specific  performance 
under  the  general  prayer  for  relief,  in  opposition  to 
the  specific  prayer  that  the  contract  may  be  set  aside. 
To  this  objection,  it  may  well  be  answered,  that 
if  it  be  improper  to  rescind,  or  to  modify,  the  con- 
tract, nothing  remains  to  be  done,  under  the  general 
prayer,  but  to  dismiss  the  bill,  or  to  decree  an  exe- 
cution of  the  contract  But  as  the  former  cannot 
be  presumed  to  be  the  object  of  the  general  prayer, 
it  would  seem  to  follow  that  an  execution  of  the 
contract  was  intended  to  be  asked  for,  in  case  the 
specific  relief  should  be  denied. 

For  these  reasons  the  court  will  decree  n,  specific 
performance,  so  far  as  it  is  practicable,  and  consider- 
in^"  Hepburn  &  Dundas  as  trustees  for  the  person 
or  persons  to  whom  this  land  may  be  sold,  the  con- 
yeyance  will  be  decreed  to  be  made  tb  such  persons 
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UB  maj  become  the  purchaser?  of  the  land  under  the      1816. 
decree  of  this  court.  ^^1^*^ 

The  residue  of  the  decree  below,  whioti  allows  to     Dundas 
the  complainants,  Dunlop  &  Co.,  interest  upon  the   Duniop  ft 
«am  awarded  from  the  Ist  of  January,  1800,  to  the         ^ 
time  of  the  decree,  is  objected  to  by  Hepburn  & 
Dundas,  upon  the  ground  that  the  purchaser  of  land, 
to  whom  neither  a  conveyance  has  been  made,  or 
possession  delivered,  is  to  be  considered  in  equity  as 
the  owner,  and,  of  course,  entitled  to  the  rents  and 
profits;  and  that  the  right  of  the  vendor  to  the  pur- 
chase money  draws  after  it  a  correspondent  right  to 
demand  interest  upon  the  same  until  it  is  paid.     This, 
it  must  be  acknowledged,  is  the  genersd  principle 
which  prevails  m  the  courts  of  equity. 

But  it  ivould  seem  to  be  inequitable  to  apply  it 
to  a  case  li!:e  the  present  Here  the  purchase 
money  was  in  the  hands^  of  the  vendor  at  the  time 
the  contract  was  made.  It  consisted  of  a  debt  due 
by  the  vendor  to  the  purchaser,  which  the  former 
bound  himself,  by  his  agreement,  to  discharge  by 
bills  of  exchange  or  cash,  or  by  an  assignment  of  a 
contract  for  land,  ^nd  a  conveyance  of  a  good  title 
to  it,  and  wi^h  money  to  make  up  any  deficiency 
which  might  arise  hj  the  agreed  price  of  the  land 
falling  short  of  the  debt.  Neither  bills  nor  cash 
were  paid,  nor  was  the  contract  assigned,  or  a  con- 
veyance made,  for  it  turned  out  that  the  vendor 
could  not  make  a  good  title  to*  the  whole  of  the  listnd 
until ^arch,  1809.  They  have  always  retained  pos- 
.session,  and  the  land  is,  in  reality,  unproductive  of 
profits  in  any  measure  equal  to  the  interest  on  the 
Vot.I..  «C 
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1810.     debt    This  debt  unquestionably  bore  interest  from 

^tf^^^^  the.  nioment  it  was  ascertained  and  agreed. to  bo 

iHiDdas     paid;  and  not  having  been  paid,  nor  a  tender  of  si 

Oqnl^p  4^   good  tide  to  the  land  made,  until  March,  1809,  it 

^^        would  be  highly  unjust  to  ^top  interest  on  the  debt^ 

until  that  period. 

The  written  argpmentii  of  the  counsel,  which  haycf 
been  sent  to  the  court,  present  two  questions  in  re? 
lation  to  interest,  which  remain  to  be  noticed.  It  i^ 
contended,  by  the  counsel  for  Dunlop  &  Co.,  that 
interest  ought  to* be  calculated  upon,  the  sum  com^ 
posed  of  princrpal  ana  intejest,  stated,  by*  the  arbi- 
trators, td  be  due  on  the  1st  of  January,  1800,  at  the 
rate  of  6  per  cent,  per  annum,  from  that  day.  On 
the  other  side  it  is  insisted  that  no  mor^  th&n  5  p^r 
cent  per  annum  should  be  allowed,  and  this  not  (^ 
the  sun  found  by  the  arbitrators  to  be  due,  but 
upon  the  principal  sum  only. 

The  court  is  of  opinion^  that,  aldiough  the  award 
does  dot  direct  the.  sum  >luch  is  found  to  be  due. 
by  Hepburn  &  Dundas  ip  be  paid  to  Dunlop  &C<>., 
yet  it  ascertains  the  sum  which  was  due  on  the 
1st  of  January,  1800,  and  the  agreement  upon 
which  the  submission  was  made  bound  Hepbtirn  & 
Pundas  to  pay  that  sum  when  it  should  be  so  ascer" 
tained.  Tlie  two  instruments,  tak^n  together, 
amount  to  a  contract  to  pay  a  specific  sum,  and  are 
clearly  within  the  wordsi^  as  well  as  th^  fair  inters 
pretation  of  thf^  law  of  Virginia,  passed  in  the  year 
1796,  which  filed  tl(e  rate  of  interest  at  6  per.  cent 
per  annuni«  This  principle  bbing  settled,  it  folloviw 
that  the  interest  must  be  calculated  upon  the  sum 
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ascertained  bj  the  award  to.be  due  on  the  Istof     laia. 
January,  1810.    To  separate  the  principtd  from  the   '"^^'^'^^^ 
interest,  even  if  the  award  furnished  materials  for     Du&daa 
such  an  operation,  would  be,  in  efiect^  to  set  aside   j^^^^  a, 
the  award,  and  to  varj  the  agreement  with  which  it       ^«" 
is.intimiatelj  connected. 

It  is  therefore  the  opinion  of  the  court,  that  Hep- 
burn &  Dundas  ought  to  pay  interest  upon  the  sum 
awarded  bj  the  arbitrators,  after  the  rate  of  6  per 
cent,  per  annum,  from  the  1st  of  January,  1800,  to 
the  27th  of  March,  1809,  when  they  we're  able  to 
make,  and  did  in  fact  tender,  a  good  and  sufficient 
eonyeyance  to  the  agent  of  Dunlop  &  Co.  From 
the  27th  of  March,  1809,  interest  ought  to  stop;  but 
Hepburn  &  Dundas  ought  to  account  with  Dunlop 
k  Co.,  for  the  rents  and  profits  of  the  6,000  acres  of 
land  from  that  period  to  the  time  of  tendering  this 
decree.* 

d Iq  theprapt^ecs of  lociety  the  arisiof  ex  coniradu  or  ex  deUchi, 

defects  of  the  common   law  to  This  remedy  is  friqoeatly  insuffi- 

answer  the  exigencies  of  a  cirili*  dent  to  repair   the-  injiu^  sna* 

aed  and  commercial  age  became  tained  by  the  parties,  and  to  place 

manifest.    It  was  particnlarly  in  them  in  the  same  sitnation  they 

not  furnishing  an  adequate  reme-  were  in  before  the  braach  of  the 

dyfi>r  the  breach  of  contracts,  contract  Hence  the  origin  of  th.at 

where  the  spirit  of  the  agreement  jurisdiction,  which,  although  it  was 

lequired  a  specific  performance,  long  contested  by  the  conrts  of 

that  these  defects  were  disclosed.  .  common  law,  has  at  length,  been 

For,  except  in  real  actipns  and  firmly  established,  and  matnref 

ijectment,  where  the  ^fHrcceedings  into  a  regular  system.    This  sya- 

arem  rem,  and  the  actioos  of  de-  tem  is,  hotrerer,  remariiably  sub* 

tinne  and   repleYin,  where  the  ject  to  the  exercise  of  discretion 

thing  sued  for  is  specifically  re-  accordipg  to  the  peculiar  ciroum* 

eovesed,  a  court  of  common  law  stances  of  eacb  particular  case, 

uniformly  gires  a  compensation  But  few  inflexible  rules  can  there* 

in  money  for  ciril  injuries,  tr hether  fore  be  laid  down  conceming  it^ 
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1816. 


Keciube. — ^These  causes  came  on  to  be  heard  Uiis 
8th  daj  of  February^  1816,  od  the  transcript  of  the 


of  te 

fewest  exceptioni  are  the  Ibi* 
lowiiif  :-^ltL  This  equitable  jiH^ 
diction  extendi  to  ell  ceiet  w^f^ 
either  tbe  ref  id  diapiite«  or  th^ 
par^,  ii  within  the  juriidictiQn  of 
tbe  court;  for  it  proceeds*  «n 
permmam  as  well  as  in  rcim  and 
whererer  the  laod  or  other  thing 
in  controversy  is  not  within  its 
teach,  it  wili  compel  the  specific 
performance  ef  an  agreement  by 
means  of  its  appropriate  process 
acting  on  the  parties.  1  Fet.  447. 
454:— 3d.  A  specific  performance 
will  nqt'he  decreed  of  an  agi^ee- 
yUent  whereopon'  damages  coold 
not  be  recovered^  at  law.  But  if 
an  action  at  law  cannot  he  main- 
tained  on  account  of  a  mere  fiirmai 
defect  of  the  instnunent,  the 
ftgreemeni  will  be  enforced  in 
equity.  1  Vet.  256. 1  P.  WiU,fi4S, 
And  tl<ere  are  also  several  other 
cases  of  exceptions  to  this  general 
rule,  where,  although  the  agree- 
ment was  void  at  law,  a  specific 
performance  has  been  decreed, 
there  being  a  clear  ground  for  tbo 
interference  of  equity,  according 
to  the  general'  rufes  of  the  court 

2  Eg.  Cat,  Ahr.  32.  pi.  43.  2  Vem, 
480.   2  P.  IFtO.  243.  2rmi.24. 

3  P.  WUl.  187.— 3d.  A  specific 
performance  win  not  he  decreed 
where  the  parties  have .  an  ade- 
quate remedy  at  law.  8  F4t.  jnn. 
163.   iSchofUa  if  Ltfroy,  563. 


And  Che  court  will  exettiie  its 
discretion,  and  leave  the  contract 
at  law,  rather  than  coropeT  a  pur- 
chaser  to  take  a  donfaCfol  tide.  1 
Fet.  jnn.  665.  2  P.  IFia  Jtft.  t 
Fm.  679.  1  Bro.  C.  t!.  74.  4 
dn>.  C.  C  SO.  4  Vu.  Jon.  97. 
S  Fes.  jiin;.  1S)S.-^4dh  If  the 
vendor  can  make  a  godd  title  al 
the  time  the  cenreyanoe  is  td  h« 
nade  nndier  the  decree  of  the 
soort,  a  specific  perfonnanoe  win 
be  decreed.  9  P.  Wm.  630.  1 
Aik.  12  10  Fes.  jna.  316.  5. 
CmncA,  363.  8  Vu*  jnn.  656.  7 
Fes;  jnn.  2D2.-*5th.  In  die  < 
stmction  of  a  contract,  it  is  ( 
sidered  as  executed, firom  the  time 
of  its  being  entered  into,  unless 
some  other  time  be  stipulated  Ux 
its  execution.  And  so  powerful 
is  this  rule,  that  by  an  equitable 
fiction,  it  is  held^  td  alter  the  reiy 
nature  of  things,  to  make  land 
/noney,  and,  on  the  contrary,  to 
make  money  land.  Upon  this 
principle,  land  which  is  sold  is  cop-, 
sidered  in  equity  as  the  property  of 
the  yendee  from  the  making  of^ 
the  contract,  and  dejcendible  snd 
devisable  as  such.  3  Fern.  536. 
1  P..WUL  872.  3  P.  WUU  216.  7 
Fee*  jun.  294i«-^th.  In  decreeing 
the  specific  perfonnanoe  of  an 
agreement,  Ume  may  be  dispensed 
with  if  it  be  notof  the  essenop  of  the 
contract  1  Aik.VL  2P.  WUL  630. 
6Cnin€^862.  7Fef.'julu273.  U. 


c*. 
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i^cords,  and  were  argued  bj  counsel,  whereupon,      1816. 
it  is  decreed  and  ordered,  that  the  decree  of  the  ^f^^^^ 

»       .  •  «  Hepbnm  ft 

cjrcuit  court  of  the  district  of  Columbia  for  the  coun-  DoDdas 
ty  of  Alexandria,  m  the  suit  of  WiUiam  Hepburn  and  Duniop  ft 
the  heirs  and  executors  of  John  Diindaa  agabst 
Colin  Auld,  agent  and  attorney  in  fact  for  John 
•Duniop  &  Co.,  be  reversed  and  annulled,  and  ihih 
court,  proceeding  to  give  such  decree  as  the  said 
circuit  court  ought  to  have  given,  it  is  further 
ordered  and  decreed  that  the  said  bill  be  dismissed. 
And  it  is  further  decreed  and  ordered,  that  the 
decree  in  the  suit  of  John  Duniop  &  Ce. 
against  William  Hepburn  and  the  heirs  and  execu- 
toi-s  of  John  Dundas  be  reversed,  each  party  pay- 
ing his  own  co$ts  in  this  court.  And  this  court,  pro- 
ceeding to  give  such  decree  in  the  said  suit  as  th« 
said  drcuit  court  ought  to  have  given,  it  is  decreed 
and  ordered  that  the  defendants,  William  Hepburn 
and  theexecutors  and  executrix  of  John  Dundas,  do, 
on  or  before  the  first  day  of  April  next,  pay  to  the 
complainants,  John  Duniop  &  Co.  or  to  their 
agent  or  attorney,  duly  authorized  to  receive  the 

Fef.  Jan.  326.  4  Bro.  C.  C  339.  1  cifically  enforced.  And  the  moraii- 

Fe#.  450.    But  where  ihere  has  if  of  a  court  of  equity,  if  the  ex« 

YeeD  gross  laches  on  tl\e  part  of  pression  may  be  allowed,  is  even 

Ihe  plaintiff,  a  bill  for  specific  per-  more  strict  than  that  of  a  court  of 

fnmiance  will  be  dismissed.  5  Vet.  law  in  .this  pai'ticular.  for  ntppret- 

jun.  145. 736. 81.8.  4  Fe«.  jun.  667.  iio  vm,  as  well  as  suggeMiio/aki, 

•86. 1  B'ro.  P.  C.  27.  2  Eq,  Cat  is  a  ground  for  refusing  to  carry 

Mr.  686.  pi.  6.— 7th.  r  raud  will  an  agrrccment  into  effect.    3  Alk\ 

vitiate  a  oootract  in  equity  as  well  383.   2  Aik,  271,  1  Bro,  C.  C. 

.  asatlaw,andconsequenUyafrau-  440.   AwibL   Ai".   10  Vea,  janx 

dkilent  agreement  will  not  be  spe^  192. 
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laiA.     fiame,  die  sum  of  oine  thousand  one  hmfdred  and 
^'^^'^'^^   forty  thiw  dollars  and  seventy  two  cents,  being  the 
Dnodat     difference  between  the  sum  of  nine.teen  thousand  fom* 
i^^  ^   hundred  and  sixty-fbiu*  dollars  and  twenty-four  cents, 
^^       the  value  in  current  money  at  the  par  of  exchange 
of  the  sterlbg  debt  stated  in  4he  award  of  William 
H&rtshome,  William  Herbert,  and  William  Hodgson, 
to  be  due  by  Hepburn  &  Dund^  to  John  t)unlop, 
with  interest  thereon  after  the  rate  of  6  per  centum 
per  annum  from  the  first  day  of  January,  1800,  to  the 
27th  of  Murch,  180d,  and  twenty-one  thousand  one 
hundred  and  twelve  dollars^  the   sum  due  upon 
William  Graham^s  contract  oh  the  first  day  of  Jan- 
uary, in  the  year  1800. 

It  is  farther  decreed  and  ordered,  that  the  6,000 
acres  of  land  in  the  proceedings  mentioned,  be  sold 
at  public  auction  to  the  highest  bidder,  at  such  tiines, 
in  such  proportions,  and  upon  such  terms  as  John 
Dunlop  &  Co.,  or  their  agent  or  attorney  in  fact,  may 
direct,  and  that  the  proceeds  of  such  sales. be  paid 
over  to  the  said  John  Dunlop  &  Co.,  or  their  agent 
or  attorney  as  aforesaid ;  and  upon  such  sale  or  sales 
being  made,  it  is  decreed  and  ordered,  that  the  said 
William  Hepburn,  or  his  legal  representatives,  and 
the  legal  representatives  of  John  Dundas,  deceased, 
do^  by  good  and  sufficient  deed,  or  deeds,  in  law,  to 
be  prepared  at  the  expense  of  John  Dunlop  &  Co., 
tonvey  the  aforesaid  land  to  the  purchaser  or  pur- 
chasers thereof,  in  fee  simple,  with  a  general  war- 
ranty, and  free  from  all  incumbrances.  And  it  is 
farther  ordered  and  decreed,  that  the  sales  of  the 
aforesaid  land  be  made  under  the  superintendance 
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of  Colin  Auld,  the  attorney  in  fact  of  John  Dunlop      1816. 
&  Co.,  or  of  such  other  person  or  persons  as  the    '^'^y^^^ 
paid  circuit  court  may  appoint,  in  case  the  said  Colin     Dandai 
Auld  should  d^cline  to  serve,  or  the  said  circuit  court   D^Q^op  ^ 
should  pee  good  cause  to  make  such  pther  appoint-       ^^- 
ment. 

And  it  is  farther  ordered  and  decreed,  that  the 
defendants,  William  Hepburn  and  the  executors  and 
executrix  of  John  Dundas,  deceased,  do  make  up, 
state,  and  settle,  before  a  commissioner^  or  commis- 
sioners, tp  be  appomted  by  the  said  circuit  court,  an 
account  of  the  rents  and  profits  pf  the  said  6,000 
hcves  of  land  since  the  27  th  day  of  March,  1809, 
and  that  they  pay  over  the  same  to  the  complain- 
ants, John  Dunlop  &  Co.,  or  to  their  lawful  agent  or 
attorney. 

And  this  cause  is  remanded  to  the  said  circuit 
court  for  such  proceedings  to  be  had  therein,  for 
r  carrying  into  execution  the  decree  of  this  court  in 
the  premises.' 

^  Mr.  J.  LrvnfoiTOif  and  Mr.  J.  Stort,  did  net  sit  in  tliis  cause. 
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(PRIZE.) 
The  St  Joze  Indiand. — ^LiZAtJii,  Claimdnl. 

toodt  were  ehipped  bj  D.  B.  Ac  Ce.  of  Lirerpool,  <ni  bond  a  iieiiiral 
■hip  boaod  to  Rio  de  Janeiro,  whicb  was  captered  and  broagfat  into 
the^  United  States  for  adjudi<^ation.  Tbe  iniroice  was  headed* 
**  cofuigned  to  Messrs.  D.  B.  k  T.yty  order  and  for  aocodnt  of  J. 

,  li."  In  a  letter  aooompanying  the  invoice  from  the  shippers  to  the 
consignees,  tbej  say,  '*  For  Mr.  J.  L.  we  open  an  account  in  oar 
books  here,  and  debit  him,  &c.  We  cannot  yet  ascertain  the  pro- 
ceeds of  his  hides,  &c.,  but  find  his  order  for  goods  wi)l  far  exceed 
the  amount  of  these  shipments  ;  therefore  we  consign  the  wbofe  to 
you,  that  ycm  may  come  to  a  proper  understanding  with  him."  It 
was  held  that  the  goods  were,,  daring  their  transit,  the  property, 
and  at  the  risk  of  the  enemy  shippers, -and,  therefore,  subject  to 
ooDdemnatlon. 

Appeal  from  the  circuit  court  for  the  district  of 
Massachusetts.  The  ship  St  Joze  Indiano^  bound 
.  fron](  LiTei^pool  to  Rio  de  Janeiro,  was  captured  and- 
sent  into  the  United  States,  as  prize  of  war,  in  the 
summer  of  1814.  The  ship  and  moat  of  the  cargo 
were  condemned  as  British  property  in  the  circuit 
court,  and  ^bere  was  no  appeal  by  any  of  the  claim- 
ants except  in  behalf  of  Mr.  J.  Lizaur,  of  Rio  de 
Janeiro.  The  right  of  Mr.  J.  liicaur,  to  have  resti- 
tution of  property  belonging  to  him,  at  the  time 
of  capture,  was  not  contested  by  the '  captors ;  but 
it  was  contendied,  that  the  property  in  question,  when 
captured,  was  at  the  risk  of  the  shippers,  Messrs. 
Pyson,  Brothers  &  Co.  of  l^iyerpool.    The  bill  of 
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lading  did  not  specify  anj  order,  or  account  and  risk.      1816. 
The  invoice  was  headed,  **  consi^ed  to  Messrs.    '^•^"'^'^^^ 

The 

Dyson,  Brothers  &  Finnie,^bj  order,  and  for  account  st.  Jose  In- 
of  J.  Lizaur."  In  a  letter  accompcinying  the  bill  of 
lading  and  invoice,  t^f  the  4th  of  Msgr,  1814,  from 
Dyson,  Brothers  &  Co.  to  Dyson,  Brothers  &,  Fin- 
nic, they  say,  ^  For  Mr.  Lizaur,  we  open  an  account 
in  our  books  here,  and  debit  htm,  £c.  We  cannot 
yet  ascertain  the  proceeds  of  his  hides,  &c.,  but  find 
his  order  for  goods  mil  far  exceed  the  amount  of  these 
shipments^  therefore  ioe  consign  the,  whole  to  you^  that 
yen  may  come  to  a  proper  understanding  with  himJ^ 
The  house  of  Dyson,  Brothers  &  Co.,  of  Liverpool, 
and  of  Dyson,  Brothers  &  Finnic,  of  Rio,  consist  of 
the  same  persons ;  gpods  claimed  in  behalf  of  the 
latter  house  were  condemned  on  the  ground  that 
both  firms  represented  the  same  parties  in  interest, 
and  from  this  decision  there  was  no  appeal. 

Harper^  for  the  appellant  and.  claimant.  This 
Mse  may  be  contrasted  with  those  said  to  be  similar. 
In  the  case  of  Kimmel  and  Alvers,*  on  the  autho- 
iity  of  which  this  portion  of  the  cargo  was  condemn- 
ed in  the  court  below,  the  claimants  had  ordered 
the  goods  shipped,  but  there  was  no  evidence  that 
they  had  paid  for  any  part  of  the  goods,  or  that  they 
w;ere  charged  to  them,  by  the  shippers. ,  In  that  case 
the  breaking  out  of  the  war  produced  a  change  in 
the  destination  of  the  goods,  and  a  complete  control 
ever  them  wais  regained  by  the  vendor,  which  con- 

u  Tbe  MsRimack.    February  (eim,  1S14. 
Vol.  X.  «  J> 
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1816;  trol  was  exercised  by  his  directing  his  agent  not  to 
^'^!^r^  deliver  thenk  without  payment  in  cash,  in  case  war 
eu  Jcae  In-  should  have  been  declared  before  their  arrival.  The 
"^*  doctrine  in  the  case  of  the  Messrs.  Wilkins,^  fully 
bears  out  the  present  claim.  •  In  that  case,  the  mere 
right  of  stoppage  in  transitu^  was  held  to  be  Tested 
by  the  shipper  in  his  agent,  to  be  exercised  only  in 
the  event  of  insolvency.  But  in  tha  case  now  be-* 
fore  the  court,  the  power  of  Dyson  &  Co.  was  limit- 
ed to  an  arrangement  for  the  payment  of  a  certaili 
part  of  the  price  only  which  remained  unpaid.  In. 
the  case  of  ttie  Messrs.  Wilkins  no  part  .was  paid  in 
advance^  and  the  goods  were  not  charged  Jto  the 
claimants,  another  circumstance  which  distinguishes 
it  from  the  present.  The  case  of  Magee  and  Jones,' 
aqd  that  of  Dunham  and  Randolph,'  was  a  mere  of- 
fer to  sell,  not  a  sale  agreed  to  by  the  yendee,  like 
that  in  the  present  case. 

Dexter^  for  tlie  respondents  and  captors.  The 
ca^e  is  clearly  within  the  principles  adjudged.  Thus, 
it  has  been  determined,  incidentally,  at  the  present 
term,  in  the  case  of  Van  Wagenan,'  that  property  is 
not  immediately  vested  in  the  CQrrespondent  by  a 
.purchnse  J>y  his  agent,  by  order,  whether  it  be  with 
the  money  of  the  former  or  latter.  The  case  of 
Messrs.  Wilkins  was  not  a  unanimous  decisioQ  of 
tlie  court,  butt  is  clearly  distinguishable  from,  the  pre* 

b  The  Merrinttck.    Febmaiy  term,  1814. 
c  The  VeDai.    Februaiy  term,  1814. 
d  The  Francei.    Februaiy  term,  1816. 
e  n»  Meiy  and  Snaaa.    Vide  waft^  p.  4$, 


OP  THE  UNITED  STATES.  2il 

sent.     Here  there  was  no  change  of  possession  from      1 816. 
the  shippers:  the  goods  were  in  their  possession  ""^^^^ 
during  the  voyage,  bj -their  agent,  the  master;  had  St.  Joae  ip 
the  goods  arrived,  they  would  still  have  been  in 
their  possession,  bj  their  agents,  the  consignees.    If 
the  goods  remained  the  property  of  the  shippers,  at 
the  time  of  shipment,  and  during  the  voyage,  then 
they  became  the  property  of  the  c^ptors^  jure  belli. 
They  remained   the  property  of  the  shippers,  be-» 
cause  they  were  consigned  to  their  agents,  to  be  de- 
livered, cofdingentfy^  to  the  claimant     Therefore  the 
goods  are  confiscable  as  prize  of  war.     The  cases  of 
Magee  and  Jones,  and  of  Dunham  and  Randolph,  are 
in  point 

Story,  J.,  delivered  the  opinion  of  the  court,  and,  March  9t)'. 
after  stating  the  facts,  proceeded  as  follows: 

The  single  question  presented  on  these  facts  is, 
in  whom  the  property  was  vested  at  the  time  of  its 
transit;  if  in  Mr.  Lizaur,  then  it  is  to  be  restored ; 
if  in  the  shippers,  then  it  is  to  be  condemned.  It  is 
contended,  in  behalf  of  the  claimant,  that  the  goods 
Iiaving  been  purchased  by  the  order,  and  partly 
with  the  funds,  of  Mr.  Lizaur,  the  property  vested  in 
him  immediately  by  the  pufchase,  and  the  contract 
being  executed  by  the  sale,  no  delivery  was  necessary 
to  perfect  the  legal  title:  tliat  nothing  was  reserved  to 
the  shippers  but  a  mere  right  of  stoppage  in  trtmsitUj 
and  thait  if  they  had  been  burnt  before  the  shipment, 
or  lost  during  the  Voyage,  the  loss  must  have  fallen 
on  Mr.  Lizaun 
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1816.  The  doctrine  as  to  the  right  of  stoppage  in  trmtsp^ 

^•^^^  fti,  cannot  apply  to  this  case.  That  right  exists  in 
8t  Jboe  In-  the  single  case  of  insolvency,  and  presupposes,  not 
tnlj  that  the  property' has  passed  to  the  consignee, 
but  that  the  possession  is  in  a  third  person  in  the 
transit  to  the  consignee.  It  cannot,  therefore, 
touch  a  case  where  the  actual  or  constiiictive  po&- 
aession  still  remains  in  the  shipper  or  his  exclusive 
agents.  In  general,  the  rules  of  the  prize  court,  as 
to  the  vesting  of  property,  are  the  same  with  those 
of  the  common  law,  by  which  the  thing  soldt  after 
the  completion  of  the  contract,  is  properly  at  the 
risk  of  the  purchaser/  But  the  qu^^stion  still.reeiirs, 
ivhen  is  tlie  contract  executed  ?  It  is  certainly  com* 
petont  for  an  agent  abroad,  who  purchases  in  pur- 
suance of  orders,'  to  vest  the  property  in  his  princi- 
pal immediately  on  the  purchase*.  This  is  the  case 
when  he  purchases  exclusively  on  the  credit  of  his 
principal,  or  makes  an  absolute  appropriation  and 

/  By  Jkhe  common  law,  the  rigbt  wbicb,  od  the  ^wntrBry,  adopts  a 

of  property  in  the  things  sold  is  principle  similar  to  that  of  Uie  com- 

oompletely  Tested  in  the  purchaser  monlaw.   Ette{lavenie)€ilparfk- 

by  the  execution  of  the  contract,;  iU  eiUre  UiporHety  $t  la  jprbpriHS 

eabject  to  the  equitable  right  of  et<  acquiie  de  diroU  a  Pegard  iu 

stoppage  III  trantUu  in  case  of  in-  twufewr,  dei  qu*on  eH  coiweniu  de 

solvency,  and  where  the  bill  of  la-  la  ekate  ei  duprixy  quoiquc  la  chote 

ding  has  not  been*  in  the  mean  fCaii  poi  encore  iU  Hmr^e  ni  is 

time,  endorsed  to  a  third  person,  prvc  paiyi.    Code  Napoleon,  L  3. 

But  by  th^  civil  law,  the  right  of  tit.    6.  o.  1.    No.   15S3.      The 

property  was  not  Tested  in  the  pur-  French   Commeroial   Code  also 

chaser,  unless  the  goods  were  paid  subjects  the  goods  sold  to  the  right 

for,  or  sold  on  a  credit.    Jt^ef,  1.  ^.  of  stoppage  m  iranaUu^  by  the  ren- 

lit.  1.  s.  41.      Poihier  TraUi  de  dor,  upon  the  same  conditions  with 

Fenle,  No.  322.  .But  this  rule  is  our  own  law.    Codede  Ccmmertej 

Hqt  copied  by  the  Napoleon  Code,  1.  3.  tit  3.    De  la  BewndMion. 
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designation  of  tlie  property  for  his  prmcipal.  But  1816. 
where  a  merchant  abroad,  in  pursuance  of  orders*  ^^'[JT^^ 
either  sells  his  own  goods,  or  purchases  goods  on  St.  Joze  lo- 
hisown  credit*  (and  thereby,  in  reality,  becomes  the 
owner,)  no  property  in  the  goods  vests  in  his  corres- 
pondent until  he  has  done  some  notorious  act  to  de- 
vest himself  of  his  title,  or  has  parted  with  the  pos- 
session by  an  actual  and  unconditional  delivery  for 
the  use  of  such  correspondent  Until  that  time  be 
has  in  legal  contemplation  the  exclusive  property,  as 
well  as  possession ;  and  it  is  not  a  wrongful  act  in 
him  to  convert  them  to  any  use  which  he  pleases. 
He  is  at  liberty  to  contract  upon  any  new  engage- 
ments, or  substitute  any  new  conditions  in  relation 
to  the  shipment  These  principles  have  bee^A  fre- 
quently recognised  in  prize  causes  heretofore  decided 
in  this  court'  In  the  present  case,  the  delivery  to 
the  mMer  was  not  for  the  use  of  Mr.  Lizaur,  but  for 
the  consignees,  a  house  composed  of  the  same  pcr- 

f  In  the  Venus,  at  Febraary  wbichthemasterotfasliiptoman}' 
termylSUfOntheclaiinofMetsrs.  purposes  is  considered*  to  be." 
Magee  &  Jones,  Mr.  Justice  And  adrerting  to  the  facts  of  that 
Washikoton,  in  delivering  the  claim,  he  further  says :  ^  The  de- 
epinion  ot  the  court,  obs^rred^  lirery  of  the  goodl'to  the  master 
'*  To  effect  a  change  of  property,  of  the  vetel  was  opt  for  the  use 
as  betireen  sdler  and  buyer,  it  is  of  MageaA  Jones,  any  more  than 
essential  that  there  should  be  a  it  was  for  the  shipper  solely,  and 
contract  of  sale  agreed  to  by  iMtfa  consequently  it  amounted  to  no- 
parties,  ai^  if  the  thing  agreed  to  thing  so  as  to  devest  the  nroperty 
be  purchased  is  to  be  sent  by  the  out  of  the  shipper  imtil  Magee 
vendor  to  the  vendee,  it  is  neces-  should  elect  to  take  them  on  joint 
lary  to  (be  perfection  of  the  con-  account,  or  to  act  as  the  accent  of 

raot  that  it  should  be  delivered  Jon^s.'' 

n  the  purchaser^  or  to  his  agent, 
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1816*      sons  as  the  shippers,  and  acting  as  their  agents. 
^-^;^^^  They,  therefore,  retained  the  constructive  possession, 
et  Joze  la-  as  well  as  right  of  property,  in  the  shippers;  and  it 
is  apparent  from  the  letter,  that  the  shippers  meant  to 
reserve  to  themselves  and  to  theit  agents,  in  relation 
to  the  shipment,  all  those  powers  which  ownership 
givep  over  property.     It  is  material,  also,  in  this  view, 
that  all  the  papers,  respecting  tlie  shipment,  were 
addressed  to  their  own  house,  or  to  a  house  acting 
as  their  agents,  and  the  claimants  coiild   have  no 
knowledge  or  control  of  the  shipment,  unless  by  the 
con  int  of  the  consignees,  under  future .  arrange- 
ments to  be  dictated  by  them.     In  this  view  this  case 
cannot  be  distinguished  from  that  of  Messrs.  Kim- 
iaell  and  Alvers ;  and  it  steers  wide  of  the  distinction 
upon  which  Messrs.  Wilkins^  claim  was  sustained.^ 
The  authorities  also  cited  at  the  argument  by  the 
captors  are  exceedingly  strong  to,  the  same  effect  • 
The  Aurora*  approaches  very  near  to  the  present^ 
ease.     There  the  shipment,  by  the  express  agree- 
ment of  the  parties,  was,  in  reality,  going  for  the 
use,  and  by  the  order,  of  the  purchaser,  but  consign- 
ed to  other  persons,  who  were  to  deliver  them  if  they 
were  satisfied  for  the  payment     And  Sir  William 
Scott  there  quotes  a  case  as  havmg  been  lately  decided, 
where  goods  sent  by  a  merphant  in  Holland,  to  A.,  a 
person  in  America;  by  order,  ^nd  for  account,  of  B., 
with  directions  not  to  deliver  them  unless  satisfac- 
tion should  be  given  for  the  payment,  were  con* 
denmedas  the  property  of  the  Dutch  shippers. 

h  The  MeiTimack.    February  Tertn,  1814« 
t  4  Rob,  318. 
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On  the  whple,  the  court  are  unanimously  of  opi-      isie, 
nion,  that  the  goods  included  in  thia  shipment  were, 


during  thei"*  transit,  the  property,  and  at  the  risk  of    Bussud 
the  shippers,  and,  therefore,  suhject  to  cbndemna-    jm[JJJ|„ji^ 
tion.     The  claim  of  Mr.  Lizaur  must,-  therefore,  be 
rejected^ 

Sentence  affirmed  with  costs. 


(COMMON  LAW.) 
ReNNER  &  BtJSSARD  V.  MARSHALL. 

The  oommencetnent  of  aootlier  suit  for  Ihc  samecaiuc  of  action  ia 
the  court  of  another  state  aiDce  the  last  contiDuance,  cannot  be 
pleaded  in  abatement  of  the  ori^nal  jsuit. 

Ir  matter  in  abatement  is  pleaded  puis  darrein  continuance^  the  judge- 
ment, if  against  the  defendant,  is  peremptory. 

Where  the  action  is  brought  for  a  som  certain,  or  which  may  be  ren» 

•  dered  certain  by  computation,  judgment  for  the  damages  maj  b^ 
entered  by  the  court  without  a  writ  of  inquiry. 

Error  to  the  circuit  for  the  district  of  Columbia 
for  Washington  county.  The  defendant  in  error,  at 
June  term,  1813,  declared  against  the  plaintiffs  in 
error  in  assumpsit,  upon  an  inland  bill  of  exchange 
drawn  by  one  Rootes  on  Renner  &  Bussard,  and 
accepted  by  them;  to  which  declaration  they  plead- 
ed naiPixssumpsitj  and  issue  was  thereupon  joined,  and 
the  cause  was  continued  to  December  term,  1813. 
At  that  tcirm  the  plaintiffs  in  error  appeared  and 
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1816.      pleaded,  ^^  that,  after  the.  last  continuance  of  the  pled 

j;^^^''^^"^  aforesaid,  to  wit,  the  first  Monday  of  June,  in  the 
icemier '  and  "^ 

Butsard  year  one  thousand  eight  hundred  and  fourteen,  from 
Manball.  which  day  the  plea  aforesaid  was  farther  ^ontbued 
here  until  this  day,  to  wit,  the  fourth  ISJonday  of  De- 
cember, in  the  year  last  aforesaid,  and  before  this 
day  to  wit,  on  the  nineteenth  day  of  October,  in  the 
year  list  aforesaid,  beford  thp  suporior  court  of 
chancery  of  the  commonwealth  of  Virginia,  &c.,  the 
plaintiff  exhibited  his  certain  bill  of  complaint  against 
die  defendants,  &c. ;  and  also  against  one  Anthony 
BvHtk  and  one  Miles  Dowson,  complaining  and  alleging^ 
in  his  said  bill,  that  on  the  twelfth  day  of  October, 
in  the  year  one  thousand  eight  hundred  and  twelve, 
Thomas  R.  Rootes  drew  his  bill  of  exchange  upon 
the  defendants,  &c.  And  the  said  defendants  farther 
say,  that  the  plea  aforesaid,  for  which  the  said  de- 
fondants,  by  the  said  plaintiff  in  the  said  bill  of  com- 
plaint mentioned,  are  impleaded  in  the  said  superior 
court  of  chancery  as  aforesaid,  is  for  the  same  iden- 
tical matter  and  cause  of  action,  of,  and^for  which 
the  said  plaintiff  hath  now  impleaded  the  said  de- 
fendants, Renner  &  Bussard,''  &c.  To  wWch  the 
plaintiff  replied  the  prior  pendency  of  the  suit  in 
the  circuit  court;  and  the  defendants  rejoined  in 
substance  the  same  matters  as  contained  in  their 
plea,  whereupon  the  plaintiff  demurred  specially. 
Upon  which  the  court  rendered  judgment,  "that 
the  plea  of  the  said  Daniel  Renner  and  Daniel  Bus- 
sard  by  them  above  pleaded,  to  the  writ  and  decla- 
ration of  the  said  Horace  Marshall,  and  the  plea  of 
the  said  Daniel  Renner  and  Daniel  Bussard,  by  way 
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•f  rejoinder  to  ^e  said  replipation  of  the  said  Ho-      MIO. 
race  Marshall,  and  the  matters  thereb  contained,  are  ^||^^^^^ 
not  sufficient  in  law  to  preclude  him,  the  said  Horace     Bomrd 
Marshall,  from  maintaining  his  action  aforesaid;    lUf^Mia. 
therefore  it  is  considered  bj  the  court  here,  that  the 
aforesaid  Horace  Marshall  recover  against  the  said 
Daniel  Renner  and  Daniel  Bussard,.a8  well  the  sum 
of,  &c.,  his  damages,^  &c. 

The  cause  was  argued  by  Jones  and  JCsy,  for  the 
plaintiff  in  error,  and  bj  Lee  for  the  defendant  in 
error. 

.  Stort,  J.,  delivered  the  opinion  of  the  court  HumbllC^ 

The  first  question  in  this  case  is,  whether  the 
commencement  of  another  suit  for  the  same  cause  of 
action  in  the  court  of  another  state,  since  the  last 
Gontkiuance^  can  be  pleaded  in  abatement  of  the 
original  suit.  It  is  very  clear  that  it  cannot  A 
subsequent  suit  may  be  abated  by  an  allegation  of 
the  pendency  of  a  prior  suit;  but  the  converse  of 
the  proposition  is,  in  personal  actions,  never  true,. 
The  decision  of  the  circuit  court  of  the  district  of 
Columbia  overruling  the  plea  was  therefore  cor* 
rect* 


a  Tbft  «xceptioD  r^  judicaUB  tiiere  cited.    SMf^iMert,  ifitirem 

tpplies  only  to  final  or  definitive  alleged   that  the  inferior,   court 

aentences  in  another  state,  or  in  a  had  jurisdiction?     Fiitg^   314. 

foreign  court,  upon  the  merits  of  But  whether  the  suit  be  pending 

4be  case ;  and  the  rule  has  even  in  a  foreign  or  a  domestic  court,  a 

been  applied  to  the  pendency  of  a  prior  suit  caniiot  be  abated  by  the 

•anse  in  an  inferior  coort  in  the  allegation  of  the  pendenc^y  of  a 

lame  state.    9  Johtu.  Rep.  221.  suit  sabieqittently  brought. 
Bovre  f.  Joy,  and  the  authorities 

Vol.  If  %1S^ 
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1816  The  next  question  is^  whether  the  judgment  ren* 

^^^^^'^^^   dered  on  the  orerruling  of  the  plea  ought  to  have 

Busaai^     been  peremptory,  or  ian  aw.ard  of  respondeas  ouster. 

Maniuai    ^^^^  P^*'**  ^s  completely  settled  by  authority.    If 

matter  in  abatement  be  pleaded  |>ut>  darrein  continu' 

ance^  the  judgment,  if  against    the  defendant,  is 

peremptory  as  well  on  demurrer  as  on  trial.* 

The  last  question  is,  whether  judgment  could  be 
entered  up  for  the  plaintiff  for  the  amount  of  his 
damages  by  the  court,  without  a  writ  of  inquiry. 
This  also  is  completely  settled  by  authority'  in  all 
cases  whether  the  action  is  brought  for  a  sum  certain, 
or  which  may  be  made  certain  by  computation.* 

Judgment  affirmed  with  costs. 

6  See  1  ChiUy  an  Plead.  636,  Theluson  v.  Fletcher.     1  H.  BL 

6  See   2   JFUUami*   Saunderw^  352..  Rasbleigrh  v.  Salmon.  IH. 

107.  Holdip  y,  Qlway,  note   ft.  Bl.    529.     Andrews    f.  .Blake. 

5   T.  R.Z7.  MauDsell  r.  Ijord  I  H.    BL    541.     Longman    v. 

Masareenc,  9  T.  R.  326.  Butler  Fcnn.    3  DaU.  355.    BroWn  r. 

r.  Street  8  T.  R.  395.  Nelfon  Van  Braam.    1  DalL  185.   Gra- 

V.  Sheridan.    8  T.  R.  410.  By-  ham  y.  Bickham.    4  DalL  149. 

ron  r.    Johnson*     DougL    302.  Graham  t*  Bickham. 


A 
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1816. 


Moreaa 

.V. 

(COMMON  LAW.)  ^•.xSof^ 

MoRBAN  t;.  The  Umted  States  Insuraicce  Compah y. 

The  iDsurer  on  memoranditm  arUdew^  is  only  liable  for  a  total  loBS, 
wbicb  can  norer  happen  where  the  caifo,  or  a  part  of  it,  hat  beeR 
sent  on  by  the  insured,  and  reaches  the  ori^pjial  port  of  its  destioft^ 
tion. 

Where  the  ship  being  cast  on  shore  near  the  port  of  destination,  the 
agpent  of  the  insured  employed  persons  to  unlade  as  moch  of  the 
caz^g^o  (of  corn)  as  could  Je  sared,  and  nearly  one  half  was  landed, 
dried,  and  sent  on  to  the  port  of  destination,  and  sold  by  the  con- 
signees at  about  one  quarter  the  price  of  sound  com;  this  was  held 
not  to  be  a  total  loss,  and  the  insurer  not  to  be  liable.     - 

Error  to  the  circuit  court  for  the  district  of  Peim- 
sylvauia.  This  was  an  action  commenced  by  the 
ptaintiff  fa  error,  upon  a  policy  of  insurance  dated 
the  14th  of  December,  1812,  on  goods  on  board  the 
brig  Betsey,  at  and  from  Cape  Heniy  to  Lisbon,  at  a 
premium  of  six  per  cent,  on  which  5,0(N)  doUarjB. 
were  underwritten  by  the  defendants,  and  valued  at 
that  sum,  declared  to  be  against  all  risks,  except 
British  capture,  warranted  American  property.  The 
jury  found  a  verdict  for  the  plaintiff,  subjeipt  to  the 
opinion  of  the  court  upon  the  following  &€ts  agreed 
by  the  parties.  The  cargo  consisted  of  4,406.  bushels 
of  Indian  com,  100  barrels  of  navy  bread,  and  20 
barrels  of  com  meal.  The  brig  sailed  fi*om  Baltimore 
on  tlie  11th  of  November,  1812,  and  from  Cape 
Henry  on  the  13th  of  the  same  month.  She  expe- 
rienced, on  the  voyage,  many  and  peyere  gales  of 
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1816.  wmd.  On  the  18th  of  December,  she  passed  the 
^^'^^^^^'^^  rock  of  Lisbon,  and  came  to  anchor  about  four  mileir 
T.  below  Belem  Castle.  She  leaked  considerably  in 
loL  6a  consequence  of  the  jnjuij  she  had  sustained  from 
the  severe  gales  to  which  she  had  been  exposed. 
After  passing  the  rock  the  wind  died  away,  and  the 
current  being  adverse,  she  came  to  anchoi.  The 
master  and  supercargo  landed,  went  through  the 
ci^Qtomary  forms  at  Belem  ^o  obtain  a  permit  to  pass 
the  castle,  and  then  proceeded  to  Lisbon,  The  health 
boat  Visited  the  brig,  and  ordered  her  to  get  above  the 
castle^as  soon  as  possible.  On  the  19thv  she  was  again 
exposed  td  a  heavy  and  fatal  gale,  and  drove  ashore 
near  to  Belem  Castle,  the  sea  breaking  over  her, 
and  the  c  *ew  hanging  by  the  rigging  to  pr^aerve 
their  lives.  The  supercargo  considered  both  vessel 
and  cargo  as  totally  lost  By  directions  of  the  custom 
house,  as  much  of  the  cargo  as  could  be  got  out,  was 
unladen  by  a  number  of  Fi*ench  prisoners  who  were 
employed  for  that  purpose.  The  cargo  was  all 
wet,  and  the  part  of  it  which  was  then  taken  out  was 
carried  to  the  fort,  where  it  was  spread  and  dried. 
From  thence  it  was  carried  to  Lisbon  in  lighters,  and 
was  sold  in  the  corn  market  by  the  consignee  of  the 
cargo.  The  quantity  so  saved  and  sold  amounted 
to  about  1,988  bushels,  which  was  sold  at  50-  cents 
a  bushel,  whereas  the  price  of  sound  com  was  2 
dollars  and  25  cents  a  bushel.  l*he  supercargo  pe- 
iitioned  for  liberty  to  sell  the  com  at  the  place  where 
it  was  first  deposited  and  dried,  which  could  not  be 
granted,  and  he  was  obliged  to  submit  to  the  custom 
ef  the  place,  and  allow  it  to  be  sold  at  the  com  mar- 
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kct  The  brig  was  so  completely  ;virreGked,  that  she  1816. 
was  sold,  with  her  materials,  where  she  lay,  lo  lota,  ^"tT^^"^^ 
Had  the  supercarisro  been  left  to  the  free-exercise  of  his  r. 
own  judgment,  he  would  not  have  attempted  to  save  j^  co, 
any  part  of  the  cargo,  in  consequence  of  the  total 
damage,  and  the  gi'eat  expense  of  saving  it.  The 
lic^t  proceeds  of  the  cargo  wei'e  not  much  more  than 
the  expenses  of  saving  it,  including  those  of  the  sn^ 
percargo.  The  port  of  Lisbon  commences  above 
Belem  Cattle,  and  the  custom  of  the  place  is  to  dis- 
•charge  cargoes^  of  corn  between  that  castle  and 
Cantara,  which  latter  place  is  from  one  to  two  miles 
below  Lisbon.  The  vessel  never  arrived  at  her 
port  of  discharge.  On  the  22d  of  December  she 
was  entered  at'  the  custom  house  by  the  Am^riton 
vice  consul,  which  he  said  was  necessary ;  but  port 
dues  do  not  attach  to  vessels  till  they  pass  the  castle. 
Still,  as  part  of  the  cargo  was  carried  to  Lisbon, 
the  entry  was  made  by  the  consul,  and  the  dues 
were  paid.  On  the  lllh  of  March,  1813,  the  plain- 
tiff, having  received  notice  of  the  shipwreck,  offered 
to  abandon,  which  was  refused.  Upon  these  facts, 
tbe  circuit  court  gave  judgment  fdr  the  defendants, 
and  the  cause  was  bVought  by  writ  of  error  into  this 
eourt 

Pinkn^y^  for  the  plaintiff.  By  the  shipwreck,  atid 
breaking  up  of  the  voyage,  the  plaintiff  was  entitled 
to  abandon ;  and  there  is  no  distinction  in  law  in 
this  respect  between  memorandum  articles  and  gene- 
ral articles.  The  wreck  disabled  the  ship  from 
transporting  the  commodity,  and  the  insured  was  not 
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ttlt.      obliged  to  find  anotjiei'  v^ucle  to  e^trj  it  on.    Here 
mot^  than  a  xnoiety  of  the  iimg  insured  was  amuf 


t'J  hilated,  to  saj  nothing  of  the  deterioration  of  the 
iJ^Jc^  pest  By  the  coiitract,  it  became  the  duty  of  the 
agent  of  the  insured,  to  labour  about  the  thing ;  and, 
if  the  wre^k  and  consequent  damage  justified  the 
i:ight  of  abandonment,  what  effect  can  the  conduct 
•  of  the  supercargo  haye?  The  subsequent  trans- 
portation can  have  no  effect  on  the  right  of  aban- 
donment :  the  supercargo  Was  compelled  to  cdrry  it 
on  by  the  Portuguese  govemment  for  the  supply  of 
the  capital.  The  law  holds,  that  the  insured  shalt 
not  abandon  in  the  case  of  memorandum  articles 
upon  deSerioration  merely:  This  is  not  a  mere  tech- 
nical total  loss  } .  jt  is  the  same  ,thiag  as  if  the  waves 
of  the  sea  had  washed  this  portion  of  the  cargo  up 
to  Lisbon.  The  usage  of  the'  government,  in  com- 
pelling a'Sale  in  such  casiss,  must  have  been  equally 
known  to  both  parties,  wd  ought  to  operate  equally 
en  both. 

Harper^  contra.  I.  A  distinction  is  here  attempt- 
ed to  be  takdn,  on  account  of  the  nature  of  the  p^ril 
by  which  the^  loss  was  occasioned.  Bift  the  law  pre- 
scribes, that  the  insured  must  carry  on  memorandum 
articles,  if  possible,  in  another  vehicle.  No  degree 
of  injury,  short  of  total  destruction,  will  justify  the 
insured  in  abandoning  without  making  an  effort  to 
carry  oti  the  articles;  and  their  actual  arrival  at  the 
port  of  destination,  no  matter  how,  prevents  aban-. 
dohtnent/    Our  policies  contain  no  stipulation  simi- 

a  JUarsholl  on  Insurance,  Condv's  ed.  ?23.  and  the  caset  there 
cited. 
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lar  to  those  in  the  English,  as  to  ^  stranding  of  the      leie. 


Marcaii 


ship,'^  in  the  case  of  memorandum  articles.  Wreck 
cannot  help  the  inailred,  where  the  consequence,  is  "^T^ 
the  destruction  of  the  voyage  only,  without  the  ac-  ''j^.co^ 
tual  destruction  of  the  thing.  The  right  of  aban-. 
donment  exists,  while  the  peril  of  total  loss  exists ; 
but  when  the  article  is  saved  from  that  peril,  the 
right  no  longer  exists.^  2.  The  right  of  abandon- 
ment was  not  exercised  in  due  time ;  not  until  after 
the  peril  had  ceased.  Memorandum  articles  may  be 
abandoned  while  thej  are  submerged,  or  the  hand 
of  the  enemy  Is  upon  them ;  but  here  the  loss  of  the 
voyage  was  repaired  by  other  means  found  to  carry 
on  the  goods  before  the  abandonment  is  made/  They 
were  transported,  not  by  violence,  but  according*to 
the  usage  of  the  country ;  an^  the  parties  must  be 
considered  in  law  as  having  assented  to  this  usage. 

Pinhney^  in  reply.  If  the  insured  was  not  ob- 
liged to  carry  on  the  commodities,  and  he  would 
have  had  a  right  to  abandon  at  the  time,  nothing 
subsequent  has  devested  it.  The  Sole  object  of  tlie 
memorandum  clause  is  to  exempt  the  insurer  from 
liability  for  deterioration  only,  and  the  reason  was 
the  inherent  tendency  of  these  articles  to  decay.  The 
destruction  of  the  vehicle,  and  the  destruction  of 
the  greater  part  of  the  things  transported,  justified 

h  1  CaineM*  R.  211.  Mag^^th  &  Ilnggins  r.  Church.  3  Comet' 
12.  Neilflon  et  al.  y.  The  Columbian  Inrarance  Co.  9  Johns,  JR, 
Sbeiffelin  ▼.  The  New-Tork  lusurance  Co.  2  Camp,  A*.  P.  Catet, 
^23.  WilflOD  V.  The  Royal  Insurance  Co.  7  East,  5(8.  Anderson  ex 
al..v.  The  Royal  Insurance  Co. 

e  Ibid. 
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1819.  ^^  abandonment  None  of  the -cases  cited  applj 
to  this  case ;  and  the  insurer  knew  of  the  usage  as 
well,  as  the  insured.  If  thib  case  be  determined  not 
laLcof'  to  be  a  case  justifying  abandonment,,  on  account  of 
the  saying  of  so  small  a  part,  what  case  of  abandon- 
ment of  memorandum  articles  can  exist?  The 
abandonment  was  in  time,  because  made  in  good 
faith,  and  asi^on  as  the  insured  knew  of  the  peril 

March  11th.  [  WASHINGTON,  J.,  dcjivered  the  opinipn  of  the 
court,  and,  after  stating;  the  facts,  proceeded  as  fol- 
lows: 

All  considerations  connected  with  the  loss  of  the 
cargo,  iii  respect  to  quantity  qr  value,  ihaj,  at  once,  be 
dismissed  from  the  case.  As  to  memorandum  articles, 
the  insurer  agrees  to  pay.  for  a  total,  loss  only,  the  in- 
sured taking  upon  himself  all  partial  losses  without 
exception. 

If  th^  property  arrive  at  the  port  of 'discharge,  re- 
duced in  quantity  or  value,  to  any  amount,  the  loss 
cannot  be  said  to  be  total  in  reality,  and  the  insured 
cannot  treat  it  as  a  total,  and  demand  an  indemnity  for 
a  partial  loss.  There  is  no  instance  where  the  in- 
sured can  demand  as  for  a  tot"!  loss  that  he  might 
npt  have  declined  an  abandonment,  *  and  demand  a 
partial  loss.  But  if  the  property  insured  be  includ- 
ed within  the  memorandum,  he  cannot,  under  cmy 
circumstances,  call  upon  the  insurer  for  a  partial 
loss,  and,  consequently,  he  cannot  elect  to  turn  it 
into  a  total  loss.  These  principles  are  clearly  es- 
tablished by  the  case  of  Mason  v.  Skurray,*  Neilson 

d  At.  Jf.  p.  1780.     Park.  116.    Marshall,  Condy'i  ed.  2«a 
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y.  The  Colambian  Insurance  Company,*  CockiDg  v.  1816. 
Frazer/  M' Andrews  v.  Vaughan/ Dyson  v.  Row-  ^'^'^^ 
croft,  and  Magrath  and  Huggins  V.  Church.'.  The  v. 
only  question  that  can  possibly  arise,  in  relation  to  loa^c^* 
memorandum  articles,  is,  whether  the  Joss  was  total 
or  not ;  and  this  can  never  happen  where  the  cargo, 
or  a  part  of  it,  has  been  sent  on  by  the  insured,  and 
reaches  the  original  port  of  its  destination.  Being 
there  specifically,  the  insurer  has  complied  with  hb 
engagements;  every  thing  lite  a  promise  of  indem- 
nity against  lo^s  or  damage  to  the  cargo  being  ex- 
cluded fjom^ the  policy.  If'  the  question  turn  upon 
the  totality  of  the  loss,  unconnected^  with  the  subject . 
of  loss  by  deterioration  of  the  cargo  in  value,  or  re- 
duction in  quantity,  there  is  no  dilfei*ence  hetween 
memorandum  and  other  articles.'  If  the  loss  be  total 
in  reality,  or  is  such  as  the  insured  is  permitted  to 
treat  as  such,  he  is  entitled  to  aoandon  and  recover 
as  for  a  total  loss  in  the  case  of  memorandum  arti- 
cles, but  always  with  this  exception,  that  he  is  not 
permitted  to  turn  a  partial,  into  a  total  loss.  Keep- 
ing this  distinction  in  view,  the  loss  of  the  voyage 
by  capture,  shipwreck,  or  otherwise,  may  be  treated 
as  a  total  loss.  This  is  the  doctrine  in  the  case  of 
Dyson  V.  Rowcroft,  in  which  the  right  to  abandon 
was  placed,  not'upon  the  ground  of  deterioration  oi 
the  cargo,  but  upon  the  justifiable  necessity  which 
resulted  from  it  of  throwing  the  cargo  overboard: 

e  3  Caines'  Rep.  108.     /  Park,  114.  J^arskaU,  227.»  CoDdj's  ed. 
g  AU  JV.  F.  1793.    /6.        A  3  Bo#,  *  JPirf.  474.        %  I  Cmnef* 
Rqt.  196. 
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.1816.  Iliis  ivas,  In  effect,  tlic  same  thing  as  if  it  had,  in  a 
storm,  been  swept  from  the  deck.  Such,  too,  was 
the  case  of  Manning  v.  Newnham/  In  Cocking  v. 
Frazcr  no  such  necessity  existed,  and  the  breaking 
up  of  the  voyage  was  attempted  to  be  Justified  bj 
tlie  damaged  state  of  the  cargo,  which,  per  se^  did 
not  justify  the. insured  in  putting  an  end  to  the  voy- 
age, and  thus  to  turn  a  partial  loss,  for  which  the  in- 
surer was  not  liable,  into  a  total  loss.  Magi*ath  and 
Huggins  V.  Church  establishes  the  same  doctrine. 
Now,  what  is  the  present  case  ?  The  ship  being 
thrown  on  shore,  within  a  mile  or  two  from  her  port 
of  destination,  the  agent  of  the  insured  employs  per- 
sons to  unlade  as  much  of  the  cargo  as  could  be 
saved,  and  nearly  one  half  was,  by  his  exertions, 
landed,  dried,  piad  sent  td  the  market  at  Lisbon,  and 
sold  by  the  consignees  at  about  one  quarter  the  price 
of  sound  corn,  leaving  a  very  inconsiderable  sum  fdr 
the  awrier,  after  paying  the  expenses.  Is  not  this 
precisely  the  case  of  Neilson  v.  The  Columbian  In- 
surance Company,  and  Anderson  v.  the  same/  with 
this  difference  only,  that  in  the  first  case  the  insui*cd 
declined  sending  on  the  corn,  when  he  might  have 
done  so,  and,  consequentlyy  he  was  not  permitted  to 
turn  a  partial  into  a  total  loss  by  his  own  neglect; 
and,  in  the  latter  case,  part  of  the  cai*go  having 
been  rescued  from  the  wreck,  before  the  offer  to 
abandon  was  made,  the  insured  could  not  claim  as 
for  a  tot&l  loss,  either  on  account  of  the  injury  which 

j  Pm^k,  169.       k  3  Comet*  Rep.  108. 
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the  corn  hskd  sustained,  or  of  bis  own  act  in  not  send- 
ing it  forward  to  its  port  of  destination*  In  the  case 
now  before  tha  court,  the  cargo  which  was  saved 
was  sent  forward  and  sold  at  the  port  of  its  destina- 
tion. 


1816. 


Morean 

The  U.  S. 
I119.  Co. 


In  addition  to  the  cases  above  referred  to,  the  cases 
of  Biajs  V.  the  Chesapeake  Insurance  Companj,^ 


/Februvy  Term>  1813.  Tlits 
was  an  iDsuraoce  oo  bidet,  "  war- 
ranted by  the  asaured  free  (rom 
arerage,  unless  general."  Tbe 
declaration  was  for  a  total  loss  bj 
perils  of  t|ie  seas ;  ^  but  it  appeared 
in  evidence  tbat  3,SS8  bides  (the 
wbola  number  insured  being' 
11,565)  were  put  on  board  of  a 
ligbter,  to  be  transported  from  tbe 
vessel  to  their  place  ofdestinatioo ; 
tbat  tbe  lighter,  on  tbe  passage  to 
tbe  shore,  was  sunk,  by  which 
accident  789  of  the  bides,  of  the 
value  of  4,000  dollars,  were  totally 
lost,  and  the  re8iduc,to  the  number 
of  2,491,were  fished  up  and  saved 
at  the  expense  of  £,000  dollars, 
wbicb  were  paid  by  the.  insured. 
Tbe  hides, thus  saved,  were  deliver- 
ed to  his  agent,  aod  sold  on  his 
account.  The  whole  sum  insured 
on  tlie  cargo  was  23,000  dollars. 
In  delifering  the  opinion  of  tbe 
courtjit  was  remarked  by  Livino- 
STOir,  J.,  that  whatever  might 
have  been  tbe  motive  to  the  in- 
tix)ductiun  of  this  clause  in  policies 
of  insurance,  which  was  done  as 


early  as  ibe^ear  1740,  and»  most 
probably,. with  the  intention  of 
protecting  insurers  against  losses 
arising  solely  from  a  deterioration 
of  the  article  by  its  own  perishable 
quality,  or  whatever  ambiguity 
might  once  have  existed,  from  tbe 
term  average  being  used  in  diftr* 
ent  ser.scs,  that  is,  as  signifying  a 
contribution  to  a  general  tosi^  and 
also  ^particular  or  partial  injury 
falliog  on  tlic  subject  iusured,  it 
was  well  understood  at  the  pre. 
sent  day,  with  respect  to  such 
articles,  that  undenvriters  are 
free  from  ail  partial  losses,  of  every 
kind,  which  do  not  arise  from  a 
contribution  towards  a  general 
average.  It  only  remained,  then, 
to  examine,  (and  so  the  question 
had  been  properly  treated  at  the 
bar]  whether  the  hides  which  were 
sunk,  and  not  reclaimed,  constitu* 
ted  a  total  or  partial  loss,  within 
tbe  meaning  of  this  policy.  It  had 
been  considered  as  total  by  ihm 
counsel  for  the  insured,  but  the 
court  could  not  perceive  any 
ground  for  trentinr  it  in  that  wav. 
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1816.       and   Marcardier  v.  the  same  *  in   this     court,  arc 
strongly  applicable  to  the  present,  and  seem,  in  a 


inftBtntich  as  out  of  many  thousand 
hides  which  irere  on  board,  not 
quite  800  were  lost,  making  in 
point  of  value  somewhin  less  than 
one  sixth  part  of  the  suin  insured. 
If  there  were  no  memorandum  in 
the  way,  and  the  plaintiff  had  gone 
on  to  recover,  as  in  that  case  he 
might  have  done,  it  was  perceived 
ftt  once  that  he  must  have  had 
Judgment  only  for  a  partial  loss, 


the  brig  Betsey,  on  a  royage  from 
I^ew-York  to  Nantz.  The  cargo 
was  of  the  invoice  value  of  20,-869 
dollars,  of  which  7,439  dollars  were 
in  memorandum  articles.  The 
brig  sailed  on  the  voyage,  but  was 
compelled,  by  stress  of  weather* 
and  other  accidents,  to  bear  away 
for  the  West  Indies,  and  arrived  at 
Antigua,  where  the  roaster  applied 
to  6io  court  of  vice-admiralty  for  a 


which  would  hare  been  eouivalent    survey ;  upon  which    the   cargo 
to  the  injury  actually  kiistainod.     was  landed,  and  Ordered  by  the 


But,  without  having  recourse  to 
any  reasoning  on  the  subject,  the 
proposition  appeared  too  keif  evi-» 
dent  not  to  command  universal 
assent,  that  when  only  a  part  of  a 
caigo,  consisting  all  of  the  same 
kind  of  articles,  is  lost  in  any  way 
whatever,  ^d  the  residue  (which 
in  this  case  amounted  to  much  the 
greatest  part)  arrives  in  safety  at 
its  port  of  destination,  the  loss 
cannot  but  bo  partial,  and  that  it 
must  forever  be  so  as  long  as  a 
part  continues  to  bie  less  than  the 
whole.  This,  then,  being  a  par- 
ticular loss  only,  and  not  resulting 
from  a  general  average,  the  court 
was  of  opinion  that  the  defendants 
were  not  liable  for  it. 

m  February  Term,  1 81 4.  This 
was  ao  action  on  a  polic  v  of  in- 
surance for  31,000  dollars,  upon 
any  kind  of  lawful  goods  on  beard 


court  to  be  sold  for  the  benefit  of 
the  concerned. '  Under  this  sale 
the  net  proceeds  of  the  cargo 
amounted  to  13,767  dollars,  and 
of  the  memorandum  articles  to 
6,863  dollars.  The  ressel  was  re- 
paired within  a  reasonable  time» 
and  capable  of  performing  tlie 
voyage  with  the  original  cargo» 
but  the  master  abandoned  the 
voyage  at  Antigua.  Of  thecaigo, 
99  bags  of  coffee  were  spoiled  and 
thrown  overboard,  and  the  residue 
greatly  dsimaged  hy  the  perils  of 
the  seas;  and  the  whole  caigo,  in> 
eluding  the  memorandum  articles, 
sustained  a  damage  during  the 
voyage,  exceediofr  a  moiety  of  its 
original  value.  lA  ithin  a  reasona-p 
b!e  time  after  receiving  informa. 
tion  of  the  loss,  the  plaintiff  aban- 
doned the  ^lole  caigo  to  the  un- 
derwriters. The  plaintiff  contend- 
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great  measure,  to  setiXe  it    But  it  is  contended,  by 
the  counsel  for  the  plaintiff,  that  if  the  loss  be  such 


1816. 


•d  that  he  was  eotitled  t6  recoyer 
at  ibr  a  total  losi  of  the  csrgo  in* 
mired,  ioclndioff  the  memorandum 
articles.  SToar,  J.,  who  delirered 
the  opinioD  of  the  coart«  stated^  that 
a  technical  total  loss  might  arise 
from  the  mere  deterioration  of  the 
caqi^o,  hy  any  o/f  the  periU  insured 
against*  if  the  deterioration  be 
ascertained  at  an  intermediate 
port  of  necessity  short  of  the  port 
of  destination.  In  such  case, 
although  the  ship  be  in  a  capacity 
to  perform  the  Foyage,  yet,  if  the 
▼oyagp  be  not  worth  pursuing,  or 
the  thing  insured  ^be  so  damaged 
and  spoiled  as  to  be  of  little  or  no 
Tslue,  the  insured  has  a  right  to 
abandon  the  projected  adrenture, 
and. throw  upon  the  underwriter 
the  unprofitable  and  disastroiis 
subject  of  insurance.  It  had, 
therefore,  been  held,  that  if  a 
cargo  be  damaged  in  the  course 
of  the  ▼oyage,  and  it  appear  that 
what  has  been  sa^ed  is  less  in  va- 
lue than  the  amount  of  the  freight, 
it  is  a  clear  case  of  a  total  loss. 
n  did  not,  however,  appear,  that 
the  exact  quantum  of  damage 
which  shall  iiuthdrize  an  aban- 
donment as  for  a  total  lots,  had 
ever  become  the  direct  subject  of 
adjudication  in  the  English  conrtk 
The  celebrated  Le  Quidoih  c  7* 
art  1.,  considers  that  a  damage 
exceeding  the  moiety  of  the  value 
of  the  thing  insured,  is  sufficient 


to  authorize  an  abandonment.  This 
rule  had  received  some  counte- 
nance from  more  recent,  ele- 
mentary writers ;  and  from  its 
public  convenience  and  certain- 
ty, had  been  adopted  as  the  go- 
verning principle  in  some  of  the 
most  respectable  commercial 
states  in.  the  union,  and  was  now 
so  generally  established  as  not  ea- 
sily to  be  shaken.  1  Johns,  Cat, 
141.  1  J<^uu.  Rep.  335.  406. 
JfarthaU  on  Inmirance,  56^.  note 
92.  Condy*s  edit  Park,  194. 
6th  edit.  But  this  rule  Vs  been 
deemed  not  to  extend  to  a  caigo 
consbting  wholly  of  memorandum 
articles.  The  legal  effect  of  the 
memorandum  is  to  protect  the 
underwriters  from  all  partial  loss- 
es; and,  if  a  loss  by  deterioration, 
exceeding  a  moiety  in  yalue, 
would  authorize  an  abandonment, 
the  great  object  of  t^e  stipulation 
would  be  completely  evaded.  It 
seems,  therefore,  to  be  the  settled 
doctrine,  that  nothing  short  of  a 
total  extinction,  either  physical 
or  in  value,  of  miemorandum  ar- 
ticles, at  an  intermediate  port, 
would  entitle  the  insured  to  turn 
the  case  into  a  total  lots,  where 
the  voyage  is  capable  of  being 
performed.  And,  perhaps,  even 
as  toan  extinction  in  value,  where 
the  commodity  specifically  re- 
mains, it  might  yet  be  deemed 
not  quite  settled,  whether,  under 
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as  tliat  the  insured  might 
It  as  total,  it  continues  to 

tbe  like  circumstances,  it  would 
authorize  an  abandonmeot  for  a 
total  loss.  The  case  before  the 
court  was  of  a  mixed  character. 
It  embraced  articles  of  both  de- 
scriptions ;  some  within,  and  some 
Without,  tbe  purview  of  the  me- 
iiiorandum.  If,  in  such  a  c&se,  a 
deterioration  exceeding*  a  moioty 
in  value,  be  a  proper  case  of 
technical  total  loss,  it  will  follow, 
that,  ip  many  cases,  tlie  under- 
writer will  indirectly  be  rendered 
responsible  for  partial  losses  o;i 
the  iQnemorandum  articles.  Sup- 
pose, in  such  a  case,  the  daniagpe 
to  the  memorandum  articles  were 
40  per  cent,  and  to  the  other  ar- 
ticles 10  per  cent.,  in  the  whole 
amounting  to  half  the  value  of 
the  cargo,  the  underwriter  would 
be  responsible  for  a  technical  total 
loss,  flbd  thereby  made  to  bear 
Uio.  whole  damage,  from  which 
the  memorandum  meant  to  ex- 
empt him.  Indeed,  cases  might 
arise  in  which  the  damage  might 
exclusively  fall  on  memorandum 
articles ;  and,  if  it  exceeded  the 
moiety  in  value  of  tbe  whole  cargo, 
might  load  him  with  the  burthen 
of  a  partial  loss,  in  manifest  con- 
trarention  of  the  intention  of  the 
parties.  fL  construction  leading 
to  such  a  consequence  could  not 
be  admitted  unless  it  be  unavoid* 
able ;  and  the  court  were  entire- 
ly satisfied  that  such  a  constnic- 


at  one  time  have  treated 
be  so,  unless  at  tbe  time 

tion  ought  not  to  prevail..  The 
underwriter  is,  in  all  cases  of  de- 
terioration, entitled. to  an  exemp- 
tion from  partial  losses  on  the 
memorandum  articles ;  and,  in 
trder  to  effectuate  this  right,  it 
was  necessary,  where  a  technical 
total  loss  is  sought  to  be  main- 
tained', upon  the  mere  ground  of 
deterioration  oC  tho  cargo,  at  an 
intermediate  port,  to  a  moiety  of 
its  value,  to  exclude  from  that  es-' 
timate  all  deteriorati6n  of  tbe 
memorandum  articles.  Upon  this 
principle,  in  a  cargo  of  a  mixed 
eharacter,  np  .abandonment  for 
mere  deterioration  in'  value,  do- 
ring  (he  voyage,  could  be  valid^ 
unless  the  damage  on  the  non- 
memorandum  articles  exce^ed  a 
moiety  of  the  whole  cargo,  inclu- 
ding; the  memorandum  articles^ 
The  case  was  considered,  as  to  the 
underwriter, the  same  w  thoughthe 
memorandum  articles  should  ejust 
in  their  original  sound  state*  In 
this  way,  full  effect  was  cpven  to 
the  contract  of  the  parties,  .The 
underwriter  would  never  be  made 
responsible  for  partial  losses  on 
memorandum  arti«)les,  however 
great;  and  the  technical  total 
losses  for  which  alone  he  could  bo 
liable,  were  such  as  stood  uoa/fect- 
ed  by  the  perishable  nature  of 
the  commodity  which  be  insures. 
Admitting,  therefore,  the  rule  to 
be  correct,  that  the  party  hat  t 
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when  the  ofler  to  abandon  id  made  cljcar  of  the  ]8i6. 
effects  of  the  peril,  and  jn  a  condition  to  prosecute 
the  voyage,  it  is  restored  to  his  possession.  Now,  this 
is  certainly  not  the  condition  of  property^  which,  at  the 
time  of  the  offer  to  abandon,  is  in  the  possession  of  a 
recaptor,  who  has  a  right  to  retain  it  until  he  is 
paid  his  salvage.  But,  in  tlie  present  case,  the  com 
never  was  out  of  the  possession  of  the  agents  of  the 
insured,  who  exercised  every  act  of  ownership  over 
it,  subject,  nevertheless,  to  the  laws  Qnd  customs  of 
the  countiy  to  which  it.  was  sent,  with  which  the 
insurer  and  insured  are  supposed  to  have  been  ac- 
quainted at  the  time  they  entered  into  this  contract, 
and  to  which  they  impliedly  agreed^  to  submit  The 
cargo  which  was  landed,  not  only  continued  lu  the 
possession,  and  under  the  direction,  of  the  agents  of 
the  insured,  but  it  Was  relieved  from  the  effects  of  the 
peril,  as  between  the  insurer  and  insured,  and  it  was 
not  only  in  a  condition  to  prosecute  the  voyage,  but 
it  did  in  reality  complete  it.  Upon  the  whole,  it  is 
the  opinion  of  the  court  that  this  is  not  such  a,  loss 
as  the  defendants  engaged  to  indemnify  against? 
and  that  judgment  should  be  given  in  their  favour. 

J  udgmcnt  affirmed.* 

right  to  abandon  when  the  depre-  n  We  are  informed  by  Targa. 

ciation  exceeds  a  moiety  of  the  c.  52.  n.  18.  p.  2S0,  and  Catarc- 

▼alae,  Ihe  plaintiff  had  not  brought  gi#,  Disc*  47.,  that  in  the  pr^tice 

himself  within  that  rule,  as  applied  of  Italy,  in  order  to  aroid  the  dif- 

to  a  cai^  of  a  mixed  natare»  and '  ficulty  of  settling    averages  on 

there  was,  consequently,  no  total  perishable  articles;  the  danse  £1- 

loss  prored  by  the  perils  of  the  cluto  getta  et  aoariai  as  it  was 

iff9.  railed,    was   introdaced*      The 
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French  lavr  requires  g;ood8,  which, 

by  their  nature,  are  subject  to 

Morcan      particular  dciriment  or  dimiour 

_    ^«  tion,  such  as  grain,  salt,  or  nicr- 

T^hft  TJ   S 
Ins  Co  '     chandise  subject  to  Icakag^e,  to  be 

specified  in  the  policy,  otherwise 
the  insurer  is  not  liable  for  the 
daaia£^s  or  losses  which  may 
happen  to  these  articles,  unless 
the  insured  was  ignorant  of  the 
nature  oi  i.he  cargo  at  the  time 
the  contract  was  made.  Or^ 
dwnaayct  de  la  JUarwey  1.  3.  tit. 
6.  dea  Aitunmcet^  art  31.  Code 
de  Cpmmercet  1.  2.  tit.  10.  art 
355.  In  the  different  ports  of 
'  France,  before  the  roTolution,  va» 
rious  clauses  were  inserted  in  the 
policy,  excluding^  responsibility 
for  losses  not  exceeding  a  certain  - 
per  centage  on  such  articles.  At 
Marseilles  the  insurers  exempted 
tiiemseWes  from  average  losses, 
on  certain  voyages,  by  a  clause 
which  ii;as  construed  to  extend 
both  to  general  and  particular* 
average,  on  vessel  or  caigo.  Un- 
der this  clause/nme  d^oMrte,  the 
insurer  was  held  answerable  only 
for  an  entire  loss  of  the  subject 
insuDsd.  It  was,  however,  deter- 
mined not  to  extend  to  any  case  of 
technical  total  loss,  which  by  the 
French  Ulw  authorixet  the  iimired 


to  abandon,  such  as  capture, 
stranding,  shipwreck,  &c.  1  Erne- 
rigon^  Traits  de»  Atmrancea,  c. 
\i.  s.  45,  46.  Poihier  d*Asmjh 
rancBy  No.  166.  Valin  aw  VOr* 
donnanee^  L  3.  fit.  6.,  Dea  Aaau" 
rancea^  art  47.  The  origin  of  the 
English  membfHindtfm  is  referred 
by  Sergeant  Dnnning,  in  the  case 
of  Wilson  et  a1.  v.  Smith,  3  Burr. 
1551,  to  its  *'*  being  better  calcu' 
lated  to  deliver  the  insurers  from 
small  averages,  than  adapting  the 
premittipii  to  the  nature  of  the  com- 
modity,  as  it  might  happen  to  be 
more  or  less  liable  to  perish  or 
suffer ;  which  method  would  have 
made  the  policy  too  complicated^ 
and  which  the  Dutch  had  at  first 
tried,  but  afterwards  altered.*' 
The  English  formula  is  ai  follows : 
^*N.  B.  Com,  &c.,  are  warrant- 
ed free  from  average,  te.,  unless 
;general,  or  the  ship  be  stranded*** 
The  last  words,  or  tike  ahip  b^ 
tfraniM,^  have  been  omitted  for 
•several  years  in  the  forms  of  poli- 
cies adopted  by  the  English  insu- 
rance companies,  viz.  the  London 
Bpyal  Assurance,  and  the  Boyal 
Exchange  Assurance.  2  SeU 
wyn*a  JV.  P.  949.  They  are  not 
inserted  in  the  policies  used  in 
the  United  States. 
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Welch  v.  Mandeville. 

A  nominal  plainti£(  snin^  for  the  benefit  of  Iris  anignee,  cannot,  by  a 
dismissal  of  the  suit  under  a  coUusiye  agfreemont  wi(h  the  defend- 
ant, create  a  valid  bar  asrainst  any  subsequent  suit  for  the  same 
eause  of  aotion. 

;  Error  to  the  circuit  court  for  the  district  of  Co* 
lumbia  for  Alexandria  count j.    This  was  an  action  o^ 
covenant  brought  in  the  name  of  Welch  (for  the  use 
of  Prior)  against  Mandeville  and  Jamiesoii.  The  spit 
abated  as  to  Jamieson  by  a  return  of  no  inhabitant 
.  The  defendant,  Mandeville,  filed  two  pleas.     The 
second  plea,  upon  which  the  question  in  this  court 
arises,  states,  that,  on  the  5th  of  July,  1806,  James 
Welch  impleaded  Mandeville  and  Jamieson,  in  the 
drcuit  court  of  the  district  of  Columbia,  for  the  county 
of  Alexandria,  in  an  action  of  covenant,  in  which  suit 
such  proceedings  were  had,  that,  afterwards,  to  wit, 
at  a  session  of  the  circuit  court,  on  the  31st  day  of 
December,  1807,  ^^  the  said  James  Welch  came  into 
court  and  acknowledged  that  he  would- not  farther 
prosecute  his  said  suit,  and  from  thence  altogether 
withdraw  himself    The  plea  then  avers,  that  the 
said  James  Welch,  in  the  plea  mentioned,  is  the  same 
person  in  whose  name  the  present  suit  is  brought, 
and  that  the  said  Mandeville  and  Jamieson,  in  the 
former  suit,  are  the  same  persons  who  are  defend^ 
Vol,  I.  «  O 
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ants  in  this  suit,  and  that  the  cause  of  action  is  the 
same  in  both  suits.  To  this  plea  the  pluntiff  filed  a 
special  replication,  protesting  that  the  said  James 
Welch  did  not  ^ome  into  court  and  acknowledge 
that  ike  Would  itot  farther  prosecute  the  said  suit  and 
from  thence  altogether  withdraw  himself;  and  avers 
that  James  Welch,  being  indebted  to  Prior,  in  more 
than  8,707  dollars  and  9  cents,  and  Mandeville  and 
Jamieson  being  indebted,  by  virtue  of  the  covenant 
m  the  declaration  mentioned,  in  8,707  dollars  and  9 
eent^,  to  Welch,  he,  Welch,  on  the  7  th  of  Septem- 
ber, 1799,  by  an  equitable  assignment,  assigned  to 
Prior,  for  a  full  and  valuable  consideration,  the  said 
8,707  dollars  and  9  cents,  m  discharge  of  the  said 
debt,  of  which  assignment  the  replication  avers  Man- 
deville and  Jamieson  had  notice.  The  replication 
farther  avers,  that  the  suit  in  the  plea  mentioned 
was  brought  in  the  name  of  Welch,  as  the  nommal 
plaintiff  for  the  use  of  Prior,  and  tliat  the  defendant* 
Mandeville,  knew  that  the  said  suit  was  brought,  and 
was  depending  for  the  use  and  benefit  of  the  said 
Prior;  and  that  the  said  suit  in  the  plea  mentionedf 
without  the  authority,  consent,  or  knowledge  of  the 
said  Prior,  or  of  the  attorney  prosecuting  the  said 
suit,  and  without  any  previous  application  to  the 
court,  was  ^^  dismissed,  agreed.^'  The  replication 
farther  avers,  that  the  said  James  Welch  was  not- 
atithorized  by  the  said  Prior  to  agree  or  dismiss  the 
said  suit  in  the  plea  mentioned ;  and  that  the  said  Jo- 
seph Mandeville,  with  whom  the  supposed  agree- 
ment for  the  dismissal  of  the  said  suit  was.  made, 
knew,  at  the  time  of  making  the  said  supposed  agrees- 
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menf,  that  the  said  James  Welch  had  no  authoriij      1810. 


from  Prior  to  agree  or  dismiss  said  suit  The  re- 
plication farther  avers,  that  the  said  agreement  and  w. 
dismissal  of  the  said  suit  were  made  and  procured  *^^^"** 
by  the  said  Joseph  Mandevillc,  with  the  intent  to  in- 
jure and  defraud  the  said  Prior,  and  deprive  him  of 
the  benefit  of  the  said  suit  in  the  plea  mentioned. 
The  replication  also  avers,  that  the  said  Prior  did 
not  kilow  that  the  said  suit  was  dismissed  until  after 
the  adjournment  of  the  court  at  which  it  was  dis- 
missed ;  and,  farther,  that  the  supposed  entry  upon 
the  record  of  the  court  in  said  suit,  that  the  plain- 
tiff voluntarily  came  into  court  and  acknowledged 
that  he  would  not  farther  prosecute  his  said  suit,  and 
from  thence  altogether  withdraw  himself,  and  the 
judgment  thereupon  was  made  and  entered  by  covin, 
collusion,  and  fraud ;  and  that  the  said  judgment 
was,  and  is,  fraudulent  To  this  replication  the  de- 
fendant filed  a  general  demurrer,  and  the  replication 
was  overruled.  It  appeared  by  the  record  of  the 
suit  referred  to  in  the  plea,  that  the  entry  is  made  in 
these  words :  ^  This  suit  is  dismissed^  agreed^^^  and 
that  this  entry  was^made  by  the  clerk  without  the 
.  order  of  the  court,  and  that  there  is  no  judgment  of 
dismissal  rendered  by  the  court,  but  only  a  judgment 
refusing  to  reinstate  the  cause. 

The  cause  was  argued  by  Lee^  for  the  plaintiff, 
and  Swatmj  for  the  defendant 

Stort,  J.,  delivered  the  opinion  of  the  court  Mareh  llttw 

The  question  upoil  these  pleadings  comes  to  this, 
whether  a  nominal  plaintiff,  suing  for  the  benefit  of 
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his  asftignee,  can,  by  a  dismissal  of  the  suit  under  a 
collusive  agreement  with  the  defendant,  create  a  va- 
r.        lid  bar  ag^ainst  any  subsequent  suit  for  the  same 
cause  of  action. 

Courts  of  law,  foUowing  in  this  respect  the  rules 
of  equity,  now  take  notice  of  assignments  of  choses 
in  action,  and  exert  themselves  to  afford  them  every 
support  and  protection  not  inconsistent  with  the  es- 
tablished principles  and  modes  of  proceeding  which 
gcvem  tribunals  acting  according  to  the  course  of 
the  common  law.  They  will  not,  therefore,  give 
effect  to  a  release  procured  by  the  defendant  under 
a  covenous  combination  with  the  assignor  in  fraud  of 
his  assignee,  nor  permit  the  assignor  injuriously  to 
interfei?e  with  ^he  conduct  of  any  suit  commenced 
by  his  assignee  to  enforce  the  rights  which  passed 
under  the  assignment  The  dismissal  of  the  former 
suit,  stated  m  the  pleadings  in  the  present  case,  was 
certainly  not  a  retraxit;  and  if  it  had  been,  it  would 
not  have  availed  the  parties,  since  it  was  procured 
by  fraud.  Admitting  a  dismissal  of  a  suit,  by 
agreement,  to  be  a  good  bar  to  a  subsequent  suit, 
(on  which  we  give  no  opinion,)  it  can  be  so  only 
when  it  is  bona  fide^  and  not  for  the  purpose  of  de- 
feating the  rights  of  third  persons.  It  would  be 
strange  indeed,  if  parties  could  be  allowed,  under 
the  protection  of  its  forms,  to  defeat  the  whole  ob- 
jects and  purposes  of  the  law  itself. 

It  is  the  unanimous  opinion  of  the  court,  that  the 
judgment  of  the  circuit  court,  overruling  the  replicap 
tion  to  the  second  plea  of  the  defendant,  is  errone- 
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ous,  and  the  same  is  reversed,  and  the  cause  remand- 
ed for  farther  proceedingsu 

Judgment  reversed.* 


Welch 
r. 


a  By  the  commoii  law,  choses  in 
action  were  not  anigpable,  ex- 
cept  to  the  crown.  Tl\e  civil  law 
oonnden  them  as,  strictly  speak- 
ing, not  assignable ;  bat,  by  the 
inrention  of  a  iiction,  the  Roman 
jnrisconsnlls  contrived  to  attain 
this  object.  The  creditor  who 
wished  to  transfer  his  right  of  ac- 
tion to  another  person,  constituted 
him  his  attorney,  or  procurator  in 
rem  mom,  as  it  was  called;  and 
it  was  stipulated  that  the  action 
should  be  brought  in  the  name  of 
the  assignor,  but  for  the  benefit 
and  at  the  expense  of  the  as- 
signee. PoUiUr  ie  Vente,  No. 
550.  After  notice  to  tlie  debtor, 
this  assignment  operated  a  com- 
plete cession  of  the  debt,  and  in^ 
validated  a  payment  to  any  other 
person  than  the  assignee,  or  a  re- 
lease from  any  other  person  than 
him.  lb.  110.  554.  Code  J^a- 
poleon^  ]xv.  3.  tit.  6.  De  la 
VenU,  c.  8.  s.  1690.  The  court 
of  chancery,  imitating,  in  its  usu- 
al spirit}  the  ciril  law  in  this  par- 


ticular, disreg;arded  the  rigid 
strictness  of  the  common  law,  and 
protected  the  rights  of  the  as- 
signee of  chuses  in  action.  This 
liberality  was  at  last  adopted  by 
the  courts  df  common  law,  who 
now  consider  an  assignment  of  a 
chose  in  action  a^  substantially 
valid,  only  preserving,  in  certain 
cases,  the  form  of  an  action  com- 
menced in  the  name  of  the  as- 
signor, the  beneficial  interest  and 
control  of  the  suit  being,  how- 
ever, considered  as  complete^y 
vested  in  the  assignee  as  procura^ 
for  in  rem  mam.  See  4  T.  JR. 
340.  Master  v*  Miller.  1  Joknt. 
C.  411.  Andrews  v.  Beecker.  3 
Johns.  C.  242.  Bates  v.  New- 
York  Insurance  Company.  1 
Johns.  R.  532.  Wardell  v.  Eden^ 
in  notis.  3  Johns,  R,  426.  Car- 
ver V.  Tracy.  11  Johns.  R.  47. 
Raymond  v.  Squire.  4  Johns. 
R.  406.  Van  Vecbten  v.  Greves. 
12  Johns.  R.  276.  Westor  t 
Barker. 
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XI&TUiciUe' 


rPBIEE.} 

VInvincibh. — ^The  Consul  pp  Frange,  and  HiLi. 
&  M^CoBB,  Chinumts. 

Dvaing  the  late  war  between  the  United  SUtet  end  Great  Britkin,  a 
Frenoh  privateer*  duly  oominiauoDed,  was  captured  by  a  British 
cruiser,  afterwards  recapturiad  by  an  American  privateer ;  a^fain 
captured  by  a  squdidrpn  of  BriU'sh  frigates,  and  recaptured  by  an* 
other  American  privateer,  and  brouf^lit  into  a  port  of  the  United 
States  for  adjudication.  Restitution,  on  paymept  of  salvage,  wae 
claimed  by  the  French  consul.  A  clairo  was  also  inlerposed  by 
citizens  of  the  United  States,  who  alleged  tliat  their  property  had 
been  unlawfully  taken  by  the  French  vessel  before  her  first  capture* 
on  the  high  seas,  and  prayed  an  indemnification  from  the  proceeds. 
Restitution  to  the  original  French  owner  was  decreed;  and  it  wae 
held«  that  the  courts  of  this  country  have  no  jurisdiction  to  redrest 
any  supposed  torts  committed  on  the  high  seas  upon  the  proper^  of 
its  oitisens  by  a  cruiser  r^pilarly  commissioned  by  a  foreign  and 
friendly  power,  except  where  such  cruiser  has  been  fitted  out  la 
violation  of  our  neutrality. 

Appeal  from  the  circuit  court  for  the  district  of 
Massachusetts. 

The  French  private  armed  ship  Llnvincihle, 
duly  commissioned  as  a  cruiser,  was,  in  March, 
1813,  captured  hy  the  British  brig  of  war  La  Mu- 
tinc.  In  the  same  month  she  was  recaptured  by 
the  American  privateer  Alexander ;  was  again  cap- 
tured, on  or  about  the  10th  of  May,  1813,  by  a 
British  squadron,  consisting  of  the  frigates  Shannon 
and  Tenedos ;  and,  afterwards,  in  the  same  month, 
again  recaptured  by  the  American  privateer  Young 
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Teazer,  carrifed  into  Portland,  and  libelled  in  the      1B16. 
district  court  of  Maine  for  adjudication,  as  prize  of  C^f^'T^, 
war.    The  proceedings,  so  far  as  material  to  be 
stated,  vfere  as  follows:  At  a  special  term  of  the 
district  court,  held  in  June,  1813,  ii  claim  was  inter- 
posed by  the  French  consul  on  behalf  of  the  French 
Qwners,  alleging  the  special  ikcts  above  mentioned, 
and  claiming  restitution  of  the  ship  and  cargo,  on 
payment  of  salvage.     A  special  claim  was  also  inter- 
posed by  Mark  L.  Hill,  and  Thomas  M^Cobb,  citi- 
zens of  the  United  States,  and  owners  of  the  ship 
Mount  Hope,  alleging,  among  other  things,  that  the 
said  ship,  having  on  board  a  cargo  on  freight,  be- 
longing to  citizens  of  the  United  States,  and  bound 
on  a  voyage  from  Charleston,  S.  C.  to  Cadiz,  vfi^ 
on  the  hi^h  seas,  in  the  latter  part  of  March,  ISIS^ 
in  violation  of  tlie  law  of  nations,  and  of  treaties^ 
captured  by  L'lnvincible,  before  her  capture  by  La 
Mutine,  and  carried  to  places  unknown  to  the  claim- 
ants, whereby  the  said  ship  Mount  Ho*pe,  and  cargo, 
became  wholly  lost  to  the  owners,  and  thereupon 
praying,  among  other  things,  that  after  payment  of 
salvage,  the  residue  of  said  ship  L%vincible,  and 
cargo,  might  be  condemned  and  sold  for  the  payment 
of  the  damages  sustained  by  the  claimants.     At  the 
same  term,  by  consent,  an  interlocutory  decree  of 
condemnation  to  the  captors  passed  against  said  ship 
L^Invincible,  and  she  was  ordered  to  be  sold,  and 
•ne  moiety  of  the  proceeds,  after  deducting  expenses, 
was  ordered  to  be  paid  to  the  captors,  as  salvage, 
and  the  other  moiety  to  be  brought  into  court,  to 
abide  the  final  decision  of  the  respective  claims  of 
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laie,      me  French  codsuI  and  Messrs.  Hill  &  MC!obb. 


«.*   .  ...    The  cause  was  then  continued  for  a  further  hearine 
'  unto  September  term,  1813,  when  Messrs.  Maiso* 
narra  &  Deyouet,  of  Bayonne,  owners  of  L'lnvinci- 
ble,  appeared  under  protest,  and  in  answer  to  the 
libel  and  claim  of  Messrs.  Hill  &  MOobb  alleged, 
amor     >ther  things,  that  the  ship  Mount  Hope  wai 
lawfully .  captured  bj  L'lnvincible,  on  account   of 
having  a  British  license  on  board,  and  of  otlier  sus- 
picious circutnstances,  .inducing  a  belief  of  British 
mterests,   and    ordered    to  Bayonne    for    adjudi- 
cation; that  (as   the  protestants  believed)  on  the 
voyage  to  Bayonne  the  Mount  Hope  was  recaptured, 
by  a  British  cruiser,  sent  into  some  port  of  Great 
Britain,  and  there  finally  restored  by  the  court  ^f 
admiralty  to  the  owners,  after  which  she  pursued 
her  voyage,  and  safely  arrived,  with  her  cargo,  at 
Cadiz,  and  the  protestants  thereupon  prayed  that 
the  claim  of  Messrs.  Hill  &  M^Cobb  might  be  dis- 
missed.    The  replication  of  Messrs.  Hill  and  M^Cobb 
denied  the  legality  of  the  capture,  and  the  having 
a  British  license  on  board  the  Mount  Hope,  and  al- 
leged embezzlement  and  spoliation  by  the  crew  of 
Llnviucible,  upon  the  capture ;  admitted  the  recap- 
ture by  a  British  cruiser,  aiid  the  restitution  by 
the  admiralty  upon  payment  of  expenses,  and  pray- 
ed that  the  protestants  might  be  directed  to  ap- 
pear absolutely  and  without  protest.    Upon  these 
allegations    the    district    court  overruled  the   ob- 
jections to  the  jurisdiction  of  the  court,  and  com- 
pelled the  owners  of  L%vincible  to  appear  ab- 
solutelyt  and  without  protest,  and  thereupon  the 
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owners  appeared  absolutely,  and  alleged  the  same      1816. 
matters  in  defence  which  were  stated  in  their  answer 
under   protest,   and   prayed    the    court    to  assign 
Messrs.  Hill  &  M^Cobb  to  answer  interrogatories 
touching  the  premises,  which  was  ordered  by  the 
court     Accordingly,  Messrs.  Hill  &  M*Cobb  made 
answer  to  the  interrogatories  proposed,  except  an 
interrogatory  which  required  a  disclosure  of  the 
fact,  whether  there  was  a  British  license  on  boards 
which  M<])obb   (who   was  master  of  the  Mount 
Hope  at  the  time  of  the  capture)  declined  answer- 
ing, upon  the  ground  that  he  was  not  compelled  to 
answer  any  question,  the  answer  to  which  would 
subject  him  to  a  penalty,  forfeiture,  or  punishment; 
and  this  refusal,  the  district  court,  on  application, 
allowed.     Hill,  in  answer  to  the  same  interrogatory, 
denied  any  knowledge  of  the  existence  of  a  British 
license.     The  cause  was,  thereupon,  heard  on  the 
allegations  and  evidence  of  the  parties,  and  the  dis- 
trict court   decreed   that  Messrs.  Hill  &  M^Cobb 
should  recover  against  the  owners  of  Llnvincible 
the  sum  of  9,000  dollars  damages,  and  the  costs  of 
suit     From  this  decree  the  owners  appealed  to  the 
circuit  court,  and  in  that  court  their  plea  to  the  ju- 
risdiction was  sustained,  and  the  claim  of  Messrs. 
Hill  &  MCobb  dismissed,  with  costs.     An  appeal 
was,  thereupon,  entered  by  them  to  this  court 

Dexter^  for  the  appellants.  The  sole  question  is, 
whether  the  district  court  of  Maine  had  jurisdiction. 
It  is  a  case  where  a  citizen,  against  whose  property 
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1816.      a  tort  has  been  committed  on  the  high  seas,  appears 
j^^JJ^Y^j^  in  liis  own  natural  forum,  and  the  resj  which  was  the 
instrument  of  the  wrong  done,  Is  within  the  territo- 
rial jurisdiction  of  his  own  country,  and  in  possession 
of  the  court  for  other  (lawful)  purposes  when  ho 
applies  for  justice.     I.  An  injury  of  this  nature  is 
either  to  be   redressed  by  a  process  in  rem  or  in 
personam^  and  in  either  case,  application  must  be 
made  where  the  thing,  or  person,  is  found.     The 
action  is  transitory  in  both  cases ;  where  the  party 
proceeds  in  rem,  the  possession  of  the  thing  gives 
jurisdiction  to  the  tribunal  having  that  possession. 
It  is  said,  that  in  prize  proceedings,  thip  foruin  of  the 
captor  is  the  only  one  liaving  jurisdictibn.     But  what 
is  the  extent  of  the  principle,  and  what  are  the  ex- 
ceptions to  the  rule  .^     The  rule  is  not  of  a  nature 
peculiar  to  prize  proceedings,  but  is  rather  a  corol- 
lary from  the  general  principles  of  admiralty  juris- 
diction.'   The  locality  of  the  question  of  prize  or  no 
prize  must  ffitve  been  originally  determined  by  the 
fact  of  the' property  being  carried  infra  prcesidia  of 
the  captor's  country,  and  in  possession  of  its  courts. 
I  agree  thpt  the  possession  of  the  tiling  does  not  give . 
jurisdiction  to  a  neutral  country,  and  the  reason  is, 
because  the  country  is  neutral     But  tiiis  has  only 
been  recently  setded;  and  in  tlie  reign  of  Charles  II, 
the  question  was  referred  to  the  crown  la wyera  in 
England,  (then  neutral,)  whether  the  property  of 
English  subjects,  unjustly  taken  by  foreign  cruiserst^ 
5h>>uld  not  be  restored  to  them  by  the  English  court* 

H^  BromtU  Ch.  and  Ad»u  Law,  254. 
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It  is, however,  now  determined  that,  unless  (here  has      isie. 
been  a  breach  of  neutrality  in  the  capture,  the  courts  ^fT^"^ 

^  :  ''  \    ,  -  L'lnriDCible 

of  a  neutral  state  cannot  restore^  tnuch  less  condemn. 
But  this' concession  does  not  shake  tlie  position,  that 
local  junsdiction  is  founded  upon  the  jH>8session  of 
the  fef,  which  m  this  case  having  escaped  from^the 
former  captor,  the  action  becomes  transitory,  ahd 
follows  the  thing.  There  are  several  decisions  of 
this  court,  all  confirming,  either  directly  or  by  an- 
alogy, the  position  now. taken/  In  the  famous  re- 
port of  Sir  George  Lee,  &c.,  on  the  memorial  of  tho 
king  of  Prussia's  minister,  relative  to  the  non-pay- 
ment of  the  Silesian  loan,  which  was  intended  to 
maintsdn  the  strongest  maritime  pretensions  of  Great 
Britian,  the  only  passage  tliat  even  glances  at  the 
doctrine  of  the  exclusive  jurisdiction  of  the  courts  of 
the  captor^s  country  is,  that  all  captors  are  bound  to 
submit  their  seizures  to  adjudication,  and  that  the 
regular  and  proper  court  is  that  of  tlieir  own  country. 
But  this  principle  is  sustJned  rather  by  the  authority 
of  usage  and  treaties,  than  by  elementary  writers; 
and  yet,  alt  the  otht.r  Incidental  questions  are 
illustrated  by  multifarious  citations  of  elementary 
books,  equally  respected  in  Prussia  as  in  England. 
The  reporters  do  not  fairly-meet  the  menacQ  of  the 
Prussian  monarch,  to  set  up  courts  of  prize  in  his  own 
dominions;  but  content  themselves  with  asserting 
that  it  would  be  irregular,  absUrd,  and  impracticable. 


b  3  DaU.  .6,  Glaaa  «.  the  Betaey*    3  I>oU.  133,  Ta!bot  r.  Jansen, 
a  Doll  333.  Del  Cot  v.  Arnold.    3  DalL  13d,  The  Mary  Ford. 
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1816.  Had  it  been  at  that  time  settled  by  European  jurists 
^JJ^^J^^J^  of  authority^  the  question  would  not  have  been 
made;  or  if  made,  would  have  been  satisfactorily 
answered.  The  general  prinoiple  has  been  rather 
assumed^  ihon  proved:  And  the  practice  of  one  nationi 
at  least,  contradicts  it;  for  the  ordinance  of  Louis 
XIV.  restores  the  property  of  French  subjects 
brought  into  the  ports  of  France.*    2.  Suppose  the 


c  Ordoimanee  de  la  Marine^  lir. 
3.  tit  9.,  Deg  PriMCt,  art.  15. 
The  Mone  prorisioD  it  contained  in 
thtt  16th  article  of  the  Spanish 
osdinanoeof  1718;  andValinoon- 
md6n  the  lestitotion  of  the  effects 
«•  a  just  recompense  for  the  bene- 
fit rendered  to  the  captor,  in 
i;rantingf  him  an  asylnm  in  the 
ports,  of  the  neutral  coontrj  to 
irhotesubjeots  those  effects  belong. 
But.  Atuni  contests  this  opinion* 
and  mainuyns  that  the  obligation 
to  restore  in  this  case  iM  founded 
on  the  untFersal  law  of  nations. 
Part  S,  c.  4.  art.  3.  s.  18.  And 
it  must  be  confessed,  that  the 
reasons,  on  which  Valin  fiests 
bis  opinion  are  by  nomeans  satis* 
factory ;  so  that  the  French  and 
Spanish  ordinances  are  eridently 
mere  municipal  regulations,  which 
ha?o  not  been  incorporated  into 
the  code  of  public  law,  and  can* 
not  be  justified  upon  sound  priur 
ciples.  Itisan  observation,  some- 
where made  by  M.  Portalis,  that 
fuch  regulations  are  not,  properly 
speaking,  to  be  considered  {atc#, 
bot  are  essentially  Tariafile^  in 


their  nature,  pro  Umporiinu  ef 
eausif ,  and  are  to  be  tempered  and 
modified  by  judicial  wisdom  and 
equity.  These  ordinances  are 
indeed  supported  by  th^  practice 
of  the  Italian  states,  and  the  theory 
of  certain  Italian  writers.  Among 
the  latter  are  Galliani  and  Azuni, 
both  of  whom  maintain,  each  upcm 
different  grounds,  the  right  of  the 
neutral  power,  within  whose  ter- 
ritorial jurisdiction  a  prize  is 
brought,  to  adjudicaia  upon  the 
question  of  prize  or  no  prize,  so 
fer  as  the  property  of  its  own  sub- 
jects are  concerned.  They  are, 
howe?er,  opposed  by  their  own 
countryman,  Liampredi,  wIks  «fter 
assigning  the  reasons  for  his  dis- 
sent^ concludes  thus,—**  EgW^ 
(the  neutral)  dunque  domrd  rit^ 
jie<far»  fveilo  |M»fCffp  (that  of  thr 
captor)  kucitmdo  che  i  gwdid 
cottUuiH  dal  Soprano  del  j»rt-^ 
datore  lodichiarinoo  UgiUkno^  o 
iUegiUmo^eeodoMUHtiolapr^' 
doyolafiitaanopamnf  indomi' 
nio  del  prtdatort^ '  jmrch4  guedo 
giudixio  d  faeeia./ktori  del  mto 
(erritQriOf   ove  neeeuno  wmfor 
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question  of  prize  or  no  prize  to  be  exclusively  within  1816. 
the  jurisdiction  of  the  courts  of  the  capturing  power^ 
jet  that  question  does  not  arise  in  the  present  case. 
This  is  a  question  of  probable  cause.  If  the  com- 
mander of  L'Invincible  took  tcithout  probable  cause^ 
he  had  no  right;  if  he  took  mth  probable  cause, 
then  the  claimants  have  sustained  no  injury,  and 
ought  not  to  recover  damages;  consequently,  no  in- 
jury can  result  from  the  court  taking  cognizance  of 
the  suit  As  to  the  spoliation  after  the  capture,  that 
is  still  Jess  a  question  of  prize.  3.  But  be  the 
general  principles  as  they  may,  the  junsdiction  having 
attached  for  other  purposes  on  recapture,  the  former 
ovtrner  of  a  vessel  unlawfully  taken  and  despoiled 
by  the  prize,  comes  in  and  claims  damages  under  the 
law  of  nations. 

Pinhney^  contra.     If  there  be  any  rule  of  pub- 

^nifl  «  dirrUi  tpettanti  al  tommo  GO-belligfcraiit     1st.  Tbe  oaaeof 

iiHpero.  EftiUoadunqueindirrito  a  capture  made  hy  the  crnitert  of 

quello^  che  aueruct  U  OaHanL,  edil  the  belligerants  within  the  juris- 

progeUo^ck'egli propone ndgkidi"  diction  of  a  neutral  power;  and 

xio  delle  prede  non  n  portrebbe  2d,  That  of  a  capture  made  by 

(scguire  aenxa  UiWM  del  diriUi  aimed  vesseb  fitted  out  io  riola- 

Movrani,  Lampredi^  p.  92B,  Since  tion  of  its  neutrality,  and  whero 

(he  decision  of  the  case  to  wliich  the  captured  property,  or  the  cap* 

this  note  is  appended,  the  following  turing  vessel,  is  brought  into  itt 

may  be  considered  as  the  only  ports.     The  ob?ious  foundation  of 

exceptions  to  the  general  rule,  that  these  exceptions  is  to  be  disoover- 

thc  question  of  prize  or  no  priise,  ed  in  the  right  and  the  duty  of 

with  all  its  incidents,  is  only  to  be  every  neutral  state  to  maintain  its 

dctcrmipcd  in  tlio  courts  of  the  neulmlity  impartially,  and  neither 

captor's  nation  established  in  his  to  do  nor  siiffbr  -any  act  which 

country,  or  in  thattf  an  ally  or  might  tend  loinvclvci^in  the  war 
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1816.  lie  law  better  established  than  auoiher)  it  is,  tliat  the 
Jj^jJ^^J^JJl^  question  of  prize  U  solelj  to  be  determined  in  the 
courts  of  the  captor^s  country.  The  report  on  the 
memorial  of  the  king  of  Prussians  minister,  refers  to 
it  as  the  customary  law  of  the  whole  civilized  world* 
The  EInglish  courts  of  prize  have  recorded  it;  the 
French  courts  have  -  recorded  it;  this  court  has 
recorded  it  It  pervades  all  the  adjudications  on 
the  law  of  prize,  and  it  lays,  as  an  elementary 
principle,  at  the  very  foundation  of  that  law. 
The  whole  question,  tfien,  is,  whether  this  case  he 
an  exception  to  the  general  rule.  The  positive  law 
of  nations' has  ordained  the  rule;  the  natural  law  of 
nations  has  assigned  the  reasons  on  which  it  is  found- 
ed ;  and  Rutherforthr  in  his  Institutes,^  explains  those 
reasons,  which  arise  from  the  amenability  of  govei-n- 
ments  to  each  other.  A  crDiser  is  amenable  only 
to  the  government  by  whom  he  is  commissioned ; 
that  government  is  amenable  tp  the  power  whose 
subjects  are  injured  by  him ;  -and  after  the  ordinary 
prize  judicature  is  exhausted,- they  are  to  apply  to 
their  own  sovereign  for  redi*ess.  The  principal  ob- 
ject of  that  judicature  is  the  eianiination  into  the 
conduct  of  the  captors.  '^  The  question  of  property 
is  merely  incidental.  But,  whatever  the  question 
may  be,  it  Is  to  be  judged  exclusively  by  the  courts 
of  the  capturing  power.  It  is  contended,  on  the 
other  side,  that'  tliis  jurisdiction  must  be  exerted  in 
rem  ;  but  the  jurisdiction  to  which  Ruthtrfortk  re- 
fers is.  much  more  extensive,  not  confining  it  \o  the 
question  whether  the  property  be  translated.    If  the 

c  %  RMerfoHh's  In$titke9  594. 
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thiDg  be  within  the  possession  t>f  the  court,  then  it      isie. 


exerts  a  jurisdiction  in  remj  by  restitution^  or  condem- 
nation,  as  the  case  may  be.  But  if  not,  then  it  exerts 
it  on  the  person,  and  inquires  into  the  manner  in  which 
the  captor  has  used  his  commission,  and  whether  anj 
wrong  has  l)seen  dope  to  friends,  under  colour  of  4ts 
authority.  It  is  a  gratuitous  assumption,  that  prize 
jurisdiction  is  always  in  rm,  as  that  of  the  ordinary 
court  of  admiralty  usuallj  h^  The  commissioned 
captor  cannot  be  responsive  to  any  but  his  own 
sovereign ;  from  him  he  receives  the  law  which  forms 
his  rule  of  conduct. '  Sir  William  Scott  expressly  ad« 
mits  that  his  king  can  give  him  the  law,  and  the  judges 
.  of  other  European  countries .  practically  admit  the 
same  thing.  ^  fortiori^  can  the  sovereign  give  it  to  his 
delegated  cruisers^  he  being  answerable  over, in  the 
fu*st  instance,  diplomatically,  and  finally  by  war,  fo 
the  iiy'urcd  nation.  The  captor  is  responsible  only- 
through  the  courts  of  liis  own  country.  2.  Is  this 
case  an  exception  to  the  general  rule  ?  The  reasons 
of  the  allowed  exceptions  do  not  apply  to  this  case. 
Thus  the  cases  are,  of  violation  of  neutral  territory ; 
or  where  a  commission  is  issued  to*  subjects  of  the 
neutral  country ;  or,  lastly,  of  a  prize  brought  into  its 
territorial  limits  with  neutral  property  on  board.  In 
the  case  cf  Talbot  v.  Jahsen  the  commission  was 
null,  and  captures  under  it  were  void ;  it  was  equiva- 
lent to  no  commission  at  all.  Here  is  no  pretence 
that  the  commission  was  null;  that  she  had  been  &U 
ted  out  here ;  or  that  the  thing  captured  had  been 
brought  within  the  grasp  of  our  municipal  law;  or 
flkat  the  capture  was  made  within  our  limits.    In 
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1816.  Del  Col  V.  Arnold  the  ground  of  the  decision  was, 
'^^^^^'^  that  the  thinff  was  brous:ht  voluntarily  i^'to  our 
limits,  and  the  wrong  done  within  those  limits. 
The  judgment  must  be  supported  on  that  ground, 
or  it  cannot  be  supported  at  all.  As  to  the  Bet- 
sey, its  authority  is  doubtful,  and  it  cannot  be 
referred  to  anj  intelligible  principle,  unless  it  be 
that  the  belligerant  captor  submits  to  the  neutral 
Jurisdiction,  by  bringing  the  property  within .  it 
The  Cassius,'  is  directly  in  point  for  the  captors  in 
the  case  now  before  the  court  Why  was  the  libel- 
lai^t^s  application  refused  in  that  case  ?  Because  the 
thing  captured  was  not  brought  -in ;  thereby  showing 
that,  in  the  present  case,  the  prize  not  having  been 
brought  in,  damages  cannot  be  awarded  against  the 
captor.  As  to  the  ordinance  of  Louis  XIV.,  it  goes 
no  further  than  this  court  did  in  the  case  of  the  Bet* 
s«.y.  The  same  authority  has  been  practically  as* 
sumed  among  the  Italian  states ;  but  further  no  na- 
tion, ancient  or  modern,  has  gone.  The  natural, 
customary,  and  conventional  law  of  nations,  are  all 
equally  adverse  to  it  The  claimants  have  a  remedy, 
correspondent  to  the  extent  of  their  mjury,  in  the 
courts  of  France.  The  prize  jurisdiction  is  as  ef- 
fectually exerted  when  the  property  t^  not^  as  when 
it  isy  within  its  control.  The  cases  arc  multiplied 
where  the  thing  is  even  lost,  of  an  application  com- 
pelling the  captor  to  proceed  to  adjudication ;  if  he 
fails  to  show  that  the  capture  was  lawful,  he  ia 
mulcted  in  costs  and  damaires/    The  cruisers  of 
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every  nation  nve  bound  to  obey  the  instructions  of  .  1816. 
the  sovereign  povrer,  whether  lawful  or  not.  The  ^JT^^'^^ 
.condemnations  under  the  British  orders  in  coun- 
cil of  November,  1793,  were  reversed  by  the  lords  . 
of  appeal,  and  mere  dry  restitution 'decreed,  without 
damages,  because  the  cruisers  were  justified  by  the 
mstructions.  But  the  commissioners  under  the  7th 
article  of  the  British  treaty  of  1794,  gave  damages 
for  what  the  lords  of  appeal  were  obliged  judicially 
to  refuse  them,  upon  the  authority  of  RnUherforth, 
and  upon  the  ground  that  the  British  government 
was  answerable  over  to  the  injured  pdwer.  In  the 
present  case,  if  justice  should  be  refused  in  the 
courts  of  France,  the  French  government  would  be 
answerable  over  to  this  country.  The  process  is 
here,,  in  effect,  in  personam^  and  it  is  as  if  the  captor 
were  here.  You  go  beyond  retaining  your  own 
property  merely,  and  lay  your  hand  on  his ;  which  is 
his  by  the  municipal  code  only :  by  the  law  of  nations 
it  is  the  property  of  the  state.  It  is  certain  he  was  . 
not  originally  responsible  personally,  and  the  cap» 
ture  and  recapture  can  have  made  no  difference. 
The  acts  exerted  over  him  by  the  enemy  could  not 
have  changed  his  responsibility ;  nor  can  the  captor's 
having  failed  to  proceed  to  adjudication  in  France, 
for  the  claimants  may  compel  him;  nor  the  bringing  in 
of  his  vessel,  for,  as  to  him,  it  was  involuntary.  3.  Pro* 
babk  cause  is  emphatically  a  question  of  prize  or  no 
prize ;  but  it  is  not  always  the  same  by  the  la^iv  of  dif- 
ferent countries.  The  law  of  France  must,  therefore, 
be  looked  into,  and  applied  to  the  case,  which  the 
French  courts  only  are  competent  to  expound.  If  theh* 
Voir*  I.  2 1 
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1816      exposition  does  injustice  to  the  party,  his  remedy  is  l^ 

J^^""-""^^   application  16  his  own  ffoyemment    So,  also,  is  the 

question  of  spoliation  a  question  of  prize ;  and  the 

prize  court,  having  jurisdiction  of  the  principal  matF- 

ter,  has  jurisdiction  of  all  its  incidents. 

Dexter^  in  r^ply.  L  There  is  only  one  authority 
produced  to  show  tliat  the  prize  jurisdiction  is  exclu« 
sively  in  the  courts  of  the  capturing  power.  JRuther* 
forth  speaks  only  of  ca^es  where  the  praceeding  is 
to  condemn,  ^r  restore,  the  captured  property. 
When  he,  or  any  other  writer,  gives  the  reasons  for 
his  opinion',  the  latter  is  worth  just  as  much  as  the 
former,  and  no  more.  What  is  the  reason  ?  He  says 
it  cannot  oe  known  before  trial  that  forcible  pos- 
session was  lawful ;  and  if  unlawful,  it  could  not 
give  jurisdiction.  It  may  be  answered,  in  every 
case  where  jurisdiction  is  gained  by  possession,  it  is 
unknown  before  trial  whether  it  was  obtained  law** 
fully,  or  by  force,  or  fraud.  AH  right  of  jurisdiction 
from  possession  is  tiuis  equally  denied.  The  other 
party  cannot  be  injured  by  submitting  to  the  juris- 
diction while  that  uncertainty  remains.  If  it  shall 
appear  that  the  possession  was  unlawfully  acquired, 
he  will  be  restoried  to  his  right  by  the  exercibe  of 
jurisdiction.  Rutherforth  asserts,  that  the  true 
ground  of  prize  jurisdiction  is,  that  the  state  of  the 
captor  is  responsible  to  other  states  for  his  miscon- 
duct.  It  may  be  answered,  that  when  the  state  has 
only  granted  a  lawful  commission,  and  has  not  as* 
sented  to  any  unlawful  act  done  by  colour  of  it,  sueh 
state  is  not  responsible,  though  the  act  be  unlawful. 
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For  tfaa  naked  unauthorized  act,  then,  the  state  is  not      laie. 
accountable.     The  unjust  judgment  of  a  neutral   'J^Y'^' 
state,  condemning  the  property,  might  make  the  Mat- 
ter state  answerable,  but  not  the  former.    The  rea- 
soning goes  on  the  supposition  that  the  state  of  the 
captor  might  relieve  itself  from  responsibility  by 
doing  justice,  in  restoring  the  property.'    This  can 
only  be  done  where  the  property  can  be  reached  by 
it    Holdmg  jurisdiction  would  rather  relieve  the 
state  of  the  captor  from  responsibility ;  for  either  the 
injury  of  the  complaining  party  would  be  repaired, 
or  the  courts  of  his  own  country  would  determine 
that  he  had  not  suffered  any.     There  is  no  distinc- 
tion between  the  property  being  lawfully  brought 
in,  as  in  this  case,  or  voluntarily,  as  in  the  case  of  |he 
Betsey.     The  injured  party  has  an  election  to  pro* 
ceed  in  personam  against  the  owners,  or  in  fem 
against  the  inanimate  instrument  of  the  wrong.     2. 
There  may  be  a  jurisdiction  to  r«^/ore,  without  in- 
vading the  exclusive  prize  jurisdiction  of  the  captor's 
countiy.  Let  the  court  take  jurisdiction,  and  if  it  turns 
out  to  be  a  question  of  prize  or  no  prize,  then  dismiss 
the  suit.  Suppose  the  question  to  be,  whether  the  cap- 
tor had  a  commission,  must  we  not  proceed  further,  and 
see  what  is  the  extent  of  that  commission  ?  And  if  the 
act  done  exceed  its  limits,  has  not  the  neutral  state 
a  right  to  adjudge  costs  and  damages  to  its  citizens 
injured,  without  any  authority    from  the  captor's 
sovereign?    3.  The  vessel  is  in  judicature,  rightfully 
and  lawfully.    The  paiiy  now  protesting  against  the 
jurisdiction,  had  submitted  to  it  for  another  purpose. 
He  claims  his  property  upon  the  payment  of  salvage. 
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1816.  The  obvious  answer  to  his  demand  Is,  When  you  have 
^;J^Y"^  discharged  all  liens,  you  shall  h  ve  it.  The  court  of 
admiralty,  having  jurisdiction  for  another  purpose, 
like  a  court  of  chancery  in  the  t^ase  of  a  mortgage, 
has  a  right  to  do  complete  equity.  Why  is  restitu* 
tion  decreed  in  the  case  of  violated  territory?  Ben 
cause  the  courts  of  the  neutral  state,  having  jurisdic^ 
tion  for  the  principal  purpose  of  avenging  its  violated 
sovereignty,  also  takes  jurisdiction  of  all  the 
incidents. 

Marcb  nth.      Johnson,  J.,  delivered  the  opinion  of  the  court 

It  would  be  difficult  to  distinguish  this  case,  in  prin* 
ciple,  from  those  of  the  Cassius  and  the  Exchange^' 
decided  in  this  court.  The  only  circumstance,  in  fact, 
in  which  they  differ,  is,  that  in  those  cases,  the  vessels 
were  the  property  of  the  nation  4  in  this  it  belongs  to 
private  adventurers.  But  the  commission  under 
which  they  acted  was  the  same ;  the  same  sovereign 
power  which  could  claim  immunities  in  those  cases 
equally  demands  them  in  this ;  and  although  the  priva-^ 
tecrmay  be  considered  a  volunteer  in  the  war,  it  is  not 
less  a  part  of  the  efficient  national  force,  set  in  action 
for  the  purpose  of  subduing  an  enemy.  There  may  be, 
indeed,  one  shade  of  difference  between  them,  and  it 

•  fr  February  Term,  1812.     In  comiog  into  our  pprUii  and  de« 

this  case  it  was  determined  that  a  meaning  herself  in   a   friendly 

public  vessel  of  war,  belon^ng  to  manner,  was  exempt   from  the 

the  Smpcror  Napoleon,  which  was  jurisdiction  of  this  country,  and 

before  the  property  of  a  citizen  of  could  not  be  reclaimed  by  the  fos^ 

the  United  States,  and,  as  alleg;ed,  mer  owner  in  its  tribunals* 
wrongfully  seized  by  the  Frcncb| 
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is  that  which  ia  su^iested  by  Rutheffartk  in  the     me. 


passage  quoted  io  the  ai^ument  The  hull,  or  the 
owners  of  the  privateer,  may,  perhaps,  under  some 
circumstances,  be  subject  to  damages  in  a  neutral 
court  after  the  courts  of  the  captor  bave  decided 
that  the  capture  was  not  sanctioned  by  his  sovereigni 
But,  until  such  a  decision,  the  seizure  by  a  private 
armed  vessel. is  as  much  the  act  of  the  sovereign,  and 
entitled  to  the  same  exemption  from  scrutiny,  as 
the  seizure  by  a  national  vessel.  In  the  case  of  the 
Cassius,  which  belonged  to  the  French  republic,  the 
vessel  was  finidly  prosecuted  and  condemned  on  an 
information  qui  tam,  under  the  dct  of  Congress  for 
an  illegal  out-fit,  and  thus  had  applied  to  her,  under 
tiiA  stiltute,  the  principle  which  dictated  the  decision  in 
the  case  of.  Talbot  v.  Jansen  with  relation  to  a  pri- 
vate armed  vessel.  As'  to  the  restitution  of  prizes, 
made  in  violation  of  neutrality,  there  could  be  no 
reason  suggested  for  creating  a  distinction  between 
the  national  and  the  private  armed  vessels  of  a 
belligerent.  Whilst  a  neutral  yields  to  other  nations 
the  unobstructed  exercise  of  their  sovereign  or 
belligerant  rights,  her  own  dignity  and  security  re- 
quire of  her  the  vbdication  of  her  own  neutrality, 
and  of  her  sovereign  right  to  remain  the  peaceable 
and  impartial  spectator  of  the  war.  As  to  her,  it 
18  immaterial  in  whom  the  property  of  the  offending 
vessel  is  vested.  The  commission  under  which  the 
captors  act  is  the  same,  and  that  alone  communicates 
the  right  of  capture  even  to  a  vessel  which  is  national 
properly. 
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laie.  But  It  is  coDtei\ded  that^  admittiDg  the  general 
^^y^^  principle,  that  the  ezclumye  cognizance  of  prize 
questions  belongs  to  the  capturing  power,  still  the 
peculiar  circumstances  of  this  case  constitute  an  ex- 
ception, inasmuch  as  the  recapture  of  the  Mount 
Hope  puts  it  out  of  the  power  of  the  French  courts 
to  exercise  jurisdiction  over  the  Case  This  leads 
us  to  inquire  into  the  real  ground  upon  which  the 
exclusive  cognizance  of  prize  questions  is  yielded  to 
the  courts  of  the  capturing  power.  For  die  appel- 
lants, it  is  contended,  that  it  rests  upon  iihe  pauesiion 
of  the  subject  matter  of  that  jurisdiction ;  and  as  the 
loss  of  possession  carries  with  it  the  loss  of  capacity 
to  sit  in  judgment  on  the  question  of  prize  or  no 
prize,  it  follows,  that  the  rights  of  judging  reverts  to 
the  state  whose  citizen  has  been  devested  of  his  pro- 
perty* On  the  other  hand,  I  presume,  by  the  refer- 
ence to  Rulherforth,  we  are  to  understand  it  to  be 
contended  that  it  is  a  right  conceded  by  the  customa- 
ry law  of  nations,  because  the  captor  is  responsible  to 
his  sovereign,  and  the  sovereign  to  other  nations. 

But  we  are  of  opinion  that  it  rests  upon  other 
grounds;  and  that  the  views  of  Vattel  on  the  subject 
are  the  most  reconcilable  to  reason,  and  the  nature 
of  things,  and  furnish  the  easiest  solution  of  all  the 
questions  which  arise  under  this  head.  That  it  is  a 
consequence  of  the  equality  and  absolute  indepen- 
dence of  sovereign  states,  on  the  one  hand,  and  of 
the  du(y  to  observe  uniform  impartial  neutrality,  on 
the  other. 

Under  the  former,  eveiy  sovereign  becomes  the 
acknowledged  arbiter  of  his  own  justice,  and  cannot) 
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eondstently  Witk  his  digmtjr,  etoop  to  appear  at  lyie^ 
the  bar  of  other  natiims  to  defend  the  acts  of  his  wtT^T?^ 
oanunissioned  agents,  much  less  the  jostioe  and  le- 
galify  of  those  rules  of  conduct  which' he  prescribes 
to  (hem.  Under  the  latter,  neutr  ^  are  bound  to  with- 
hold their  mterference  between  the  captor  and  the 
captured ;  to  consider  the  fact  of  possession  as  cmi- 
elusive  evidence  of  the  light  Under  this  it  is,  also^ 
that  it  becomes  unlawful  to  devest  a  captor  of  pos- 
session even  of  the  ship  of  a  citizen,  when  seized 
nnder  a  charge  of  having  trespassed  upon  belliger* 
ant  rights* 

In  this  case  the  capture  is  not  made  as  of  a  ves* 
sel  of  the  neutral  power;  but  as  of  one  who,  quitting 
his  neutrality,  voluntarily  arranges  himself  under 
the  banners  of  the  enemy.  On  this  subject  there 
appears  to  be  a  tacit  convention  between  the  neutral 
and  belligerant ;  that,  on  the  one  hand,  the  neutral 
state  shall  not  be  implicated  in  the  misconduct  of  the 
individual ;  and  on  the  other,  that  the  offender  shall 
be  subjected  to  the  exercise  of  belligerant  right.  In 
this  view  the  situation  of  a  captured  ship  of  a  citizen 
is  precisely  the  same  as  that  of  any  other  captured 
neutral ;  or,  rather,  the  obligation  to  abstain  from  in- 
terference between  the  captor  and  captured  becomes 
greater,  inasmuch  as  it  is  purchased  by  a  concession 
from  the  belligerant,  of  no  little  importance  to  the 
peace  of  the  world,  and  particularly  of  the  nation  of 
the  offending  individual.  The  belligerant  contents 
himself  with  cutting  up  the  unneutral  commerce,  and 
makes  no  complaint  to  the  neutrd  power,  not  even 
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1816.  wh^re  the  indiyidual  rescues  his  vessel,  and  escapes 
^I^^J^^^  iQto  his  own  port  after  capture. 

Testing  this  case  by  these  principles,  it  will  be 
found  that,  to  have  sustained  the  claim  of  the  appel- 
lants, the  court  below  would  have  violated  the  hosjM- 
tality  which  nations  have  a  right  to  claim  from  each 
other,  and  the  immunity  which  a  sovereign  commis- 
sion confers  on  the  vessel  which  acts  under  it ;  that 
it  would  have  detracted  from  the  dignity  and  equali- 
ty of  sovereign  states,  by  reducing  one  to  the  con> 
dition  of  a  suitor  in  the  courts  of  another,  and  from 
the  acknowledged  right  of  every  belligerant  to  judge 
for  himself  when  his  own  rights  on  the  ocean  have 
been  violated  or  evaded ;  and,  finally,  that  it  would 
have  been  a  deviation  from  that  strict  line  of  neu- 
trality which  it  is  the  universal  duty  of  neutrals  to 
observe— a  duty  of  the  most  delicate  nature  with 
regard  to  her  own  citizens,  inasmuch  as  through 
their  misconduct  she  may  di*aw  upon  herself  the  im- 
putation of  secretly  supporting  one  of  the  contending 
parties.  Under  this  view  of  the  law  of  nations  on 
this  subject,  it  is  evident  that  it  becomes  immaterial 
whether  the  corpus  continue  S7ib  potestate  of  the 
capturing  power,  or  not.  Yet,  If  the  recapture  of  the 
prize  necessarily  draws  after  it  consequences  so  fatal 
to  the  rights  of  an  unoiTending  individual  as  have 
been  supposed  in  the  argument,  it  may  well  be  asked, 
shall  he  be  referred  for  redress  to  courts  which) 
by  the  state  of  facts,  are  rendered  incompetent  to 
afford  redress  ? 

The  answer  is,  that  this  consequence  does  not 
follow  from  the  recapture.    The  courts  of  the  cap- 


L'IiiTiacib]i» 


OP  THB  UNITED  STATES.  257 

tor  are  fitill  open  for  redress.    The  injured  neutral,      1816. 
it  is  to  be  presumed,  will  there  receive  indemnity 
for  a  wanton  or  illicit  capture ;  and  if  justice  be  re- 
fused him,  his  own  nation  is  bound  to  vindicate,  or 
indemnify  him. 

Some  confusion  of  idea  appears  to  hang  over  this 
doctrine,  resulting  chiefly  from  a  doubt  as  to  the 
mode  in  which  the  principle  of  exclusive  cognizance 
is  to  be  applied  in  neutral  courts  to  cases  as  they 
arise ;  and  this  obscurity  is  Increased  by  the  appa- 
rent bearing  of  certain  c^aes  decided  in  this  court 
in  the  years  1794  and  1795. 

The  material  questions  necessary  to  be  considered, 
in  order  to  dissipate  these  doubts,  are,  1st.  Does  this 
principle  properly  furnish  a  plea  to  the  jurisdiction 
of  the  admiralty  courts  ?  2d.  If  not,  then  does  not 
jurisdiction  over  the  subject  matter  di-aw  after  it  every 
incidental  or  resulting  question  relative  to  the  dis- 
posal of  the  proceeds  of  the  res  sxAjecla  ? 

The  first  of  these  questions  wns  the  only  one 
settled  in  the  case  of  Glass  v.  The  Betsey,  and  the 
ease  was  sent  back  with  a  view  that  the  district 
court  should  exercise  jurisdiction,  subject,  however, 
to  the  law  of  nations  on  this  subject  as  the  rule  to 
goveh)  its  decision. 

And  this  is  certainly  the  correct  course.  Every 
violent  dispossession  of  property  on  the  ocean  is, 
prima  facie^  a  maritime  tort;  as  such,  it  belofigs  to 
the  admiralty  jurisdiction.  But  sitting  and  judging, 
as  such  courts  do,  by  the  law  of  nations,  the  moment 
it  is  ascertained  to  be  a  seizure  by  a  commissioned 
cruiser,  made  in  the  legitiinate  exercise  of  the  rights 
Vol..  r,  2  K 
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1816.      of  war,  their  progress  is  arrested  f  for  this  circum- 
^^^^^'"'^^   stance  is,  in  those  courts,  a  sufficient  evidence  rf 
nght 

That  the  mere  fact  of  seizure  as  prize  does  not, 
of  itself,  oust  the  noutral  admiralty  court  of  its^ 
jurisdiction,  is  evident  from  this  fact,  that  there  are 
acknowledged  cases  in  which  the  courts  of  a  neutral 
inay  interfere  to  devest  possessions;  to  wit,  those  in 
which  her  own  right  to  stand  neutral  is  invaded: 
and  there  is  ;io  case  in  which  the  court  of  a  neutral 
may  not  claim  the  right  of  determining  whether  the 
capturing  vessel  be,  in  fact,  the  commissioned  cruiser 
of  a  belligerant  power.  Without  the  eiepcise  of 
jurisdiction  tlnis  far,  in  all  cases,  the  power  of  the 
admiralty  would  be  inadequate  to  afford  protection 
from  piraticaLcapture.  Tlie  case  of  Talbot  v.  Jan- 
sen,  as  well  in  the  reasoning  of  the  judges  as  in  the 
final  decision  of  the  case,  is  fully  up  to  the  support  of 
this  doctrine.  But  it  is  supppsed  that  the  case  of  the 
Mary  Ford  supports  the  idea,  that  as  the  court  had 
acknowledged  jurisdiction  oyer,  the  question  of  sal* 
vage,  its  jurisdiction  extended  over  the  whole  sqb* 
j'ect  matter,  and  authorized  it  ta  proceed  finally 
to  dispose  of  the  residue  between  the  parties  liti- 
gant 

That  case  certainly  will  not  support  the  doctrine 
to  the  extent  contended  for  in  this  case.  It  is  true, 
that  the  court  there  lay  down  a  principle,  which,  in 
its-general  application  is  unquestionably  corrects 
and  which,  considered  in  the  abstract,  might  be  sup- 
posed applicable  to  the  present  case.  But  this  pre* 
seats  only  one  of  innumerable  cas^i  which  occur  ia 
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•lir  books  to  proye  how  apt  we  are  to  misconceive  1816. 
'  and  misapply  the  decisioDs^of  a  court,  by  detaching  Llo^j^^e 
those'  decfisions  froiki  thecase  which  the  court  propose 
to  decide.  The  decision  of  the  supreme  court  in 
that  case  is  b  strict  conformity  with  that  of  the  cir- 
cuit court  in  the  present  case^  For  when  the  court 
come  to  apply  their  principle,  tliey  do  not  enter  into 
the  question  of  prize  between  the  belligcrants,  but 
decree  the  residue  to  the  last  possessor :  thus  making^ 
the  fact  of  possession,  as  between  the  parties  h'tigant, 
the  criterion  of  right;  and  this  is,  unquestionably,  con-* 
sistent  with  the  law  of  nations.  Those  points,  which 
can  be  disposed  of  without  any  reference  to  the  legal 
exercise  of  the  rights  of  war,  the  court  proceeds  to 
d^cide ;  but  those  whioh  necessarily  involve  the  ques- 
tion  of  prize  or  no  prize,  they  remit  to  another  tri* 
bunal. 

It  would  afford  us  much  satisfaction  Could  we^ 
with  equal  facility,  vindicate  the  consistency  of  this 
court  in  the  case  of  Del  Col  v.  Arnold.  To  say  the 
least  of  that  case,  it  certainly  requires  an  apology. 
We  are,  however,  induced  to-  believe,  from  several 
circumstances,  that  we  have  transmitted  to  us  but 
an  imperfect,  sketch  of  the'  decision  in  that  case. 
The  brevity  with  which  the  case  is  reported,  wluch 
we  are  informed  had  been  argued  successively  at 
two  terms,  by  men  of  the  first  legal  talents,  necessa- 
rily suggests  this  opinion ;  and  when  we  refer  to  the 
case  of  the  Cassias,  decided  but  the  tenn  preceding, 
and  observe  the.  correctness  with  which  the  law  ap* 
plicable  to  this  case^  in  principle*  is  laid  down  in 
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1816.      the  recital  to  the  prohibitions,  we  are  confiimed  in 

^iT^^^^^M    that  opinion. 

1«  iQTiocible  *  ,  , 

But  the  case  itself  fuitiishes  additional  confirma- 
tion. There  is  one  view  of  it  in  which  it  is  recon-* 
cilable  to  eveiy  legal  principle.  It  appears  that, 
when  pursued  by  the  Terpsicore,  the  Grand  Sachem 
was  wholly  abandoned  by  the  prize  crow,  and  left 
in  possession  of  one  of  the  original  American  crew, 
and  a  passenger ;  that,  in  their  possession,  she  was 
driven  within  our  territorial  limits,  and  was  actually 
on  shore  when  the  prize  crew  resumed  their  posses- 
fiion,  and  plundered  and  scuttled  her.  Supposing  this 
to  have  been  a  case  of  total  dereliction,  (an  opinion 
which,  if  incorrect,  was  only  so  on  a  point  of  fact, 
and  one  in  support  of  which  much  might  be  said, 
as  the  prize  crew  had  no  proprietary  interest,  but 
only  a  right  founded  on  the  fact  of  possession,)  it 
WQuld  follow,  that  the  subsequent  resumption  of 
possession  was  tortious,  and  subjected  the  parlies  to 
damages.  On  the  propriety  of  the  seizure  of  the 
Industry,  to  satisfy  those  damages,  the  court  give  no 
opinion,  but  place  the  application  of  the  proceeds  of 
the  sale  of  this  vessel  on  the  ground  of  consent ;  a 
principle,  on  the  correctness  of  the  application  of 
which  to  that  case,  the  report  affords  no  ground  to 
decide. 

But,  admitting  that  the  case  of  the  Grand  Sachem 
was  decided  under  the  idea  that  the  courts  of  the 
neutral  can  take  cognizance  of  the  legality  of  b^elli* 
gerant  seizure,  it  is  glaringly  inconsistent  with  the 
acknowledged  -doctrine  in  the  case  of  the  Cassius 
and  of  Talbot  v.  Jans^n,  decided   the   term  next 
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preceding ;  and  in  the  Mary  Ford,  decided  at  the      isie, 

same  term  with  that  of  the  Grand  Sachem.    The  ^•^^^'"^'^ 

TI16 
subject  has  frequently,  since  that  term,  been  sub-    Edwaid. 

mitted  to  the  consideration  of  this  court,  and  the 
decision  has  uniformly  been,  that  it  is  a  question  ex- 
clusively proper  for  the  courts  of  the  capturin<r 
power. 

Sentence  affirmed. 


(INSTANCE  COtJRT.) 

The  Edward. — Scott,  ClainMit. 

In  revenue,  or'instaoce  oauset,  (be  circuit  court  may,,  upon  appeal, 
allovr  the  introduction  of  a  new  allegation  into  the  information,  by 
way  of  amendment 

Under  the  3d  section  of  the  act  of  congress,  of  die  98th  of  June,  1809, 
every  ressel  lionnd  to  a  foreign  pemMed  port,  was  obliged  to  give 
a  bond,  with  condition  not  to  proceed  to  any  port  with  which  com- 
mercial intercourse  was  fud  permitted^  nor  to  trade  with  such 
port* 

Where  the  evidence  is  soflBeient  to  show  a  breach  of  the  law,  but  the 
infotmatioa  is  not  sufficienUy  certain  to  authorize  a  decree,  the 
supreme  court  will  remand  the  cause  to  the  circuit  court,  with  di- 
rections to  allow  theinfimnation  to  be  amended. 

Appeal  from  the  circuit  court  for  the  district  of 
Massachusetts.  The  offence  charged  in  the  infor- 
mation filed  in  this  case,  in  ti^e  district  court  of  JMas- 
sachuaetts,  is,  that  the  ship  Edward,  on  the  12th  day 
eff  Fehruaiy^  1810,  departed  from  the  port  of  S» 
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1816*  ydinah  with  a  cargo,  .bound  to  a  foreign  port  with 
which  coouQercial  intercourse  was  not  peijaitted, 
without  a  clearance,  and  without  giving  a  bond  in 
conformity  with  the  provisions  of  the  .act  of  congress 
of  the  28th  of  June,  1809.  A  claim  was  interposed 
bj,  George  Scott,  of  Savannah^  in  which  he  alleged, 
that  the  ship  did  not  depart  from  Savannah,  bound 
to  a  foreign  port,  in  manner  and  form  as  stated  in 
the  information.  .The  district  court  condemned  the 
ship;  from  which  sentelice  an  appeal  was  taken  to 
the  circuit  court,  where  tbcf  district  attorney  was 
permitted  by  the  court  to  amend  the  information,  bj 
filing  a  new  allegation,  that  XJverpool,  in  Great  Bri- 
tain, was  the  foreign  port  to  which  the  slijp  was 
bound  when  she  departed  from  Savannah,  and  that 
she  did  so  depart  without  havmg  a  clearsuice,  agree- 
ably to  Uw.  The  circuit  court  affirmed  the  sen- 
tence, and  tlie  cause  was  brought  before  this  court 
upon  an, appeal 

,  J^oiper,  for  the  appellant^  and  claimant  1.  The 
object  of  the  3d  eectioo.  of  the  act  of  the  2d  of  June, 
1809,  was  to  prevent  the  going  to  prohilfited  porto^ 
When  this  supposed  offence  was  committed,  there 
were,  no  prohibited  ports,  and  the  legislature  could 
never  mean  to  attach  the  penalty  to  ^rts  permuted 
temporarily.  If  Liverpool  was  not,  at  the  time,  a 
prohibited  port,  and  there  were  no  other  prohibited 
ports,  the  vessel  was  not  obliged  to  give  bond.-  Be- 
fype  )he  voyage  was  undertaken,  it  had  become  im- 
possible to  commit  the  offence  with  which  the  vessel 
is  charjged,.     2.  The  information  charges  the  vessd 
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with  going  te.a  forbiMtn  port 'Without  a  clearancOi  igie. 
But  Liverpool  was  not  a  forbidden  port,  and,  there- 
fore, the  information  cannot  stand.  3.  The  allega- 
tion was,  that  the  vessel  proceeded  from  Savannah; 
but  the  proof  was,  that  the  voj!age  was  undertaken 
from  Charleston.  The  prosecutor  could  not  law- 
fully prove  a  proceeding  from  any  other  port  than 
that  alleged  in  the  information. 

'The  ^Uomey'^General  and  Law^  for  the  respcHid- 
ents^  argued,  Ir  That  the  laws,  under  wbich  the 
supposed  offence  was  cotimiitted,<  were  ihfdrce  at 
the  time.  [But  as  the  argument  is  fully  pWed  ita  the 
opinions  of  the  judges,  it  ir  omitted  fai^rs.]  2.  CmI- 
monlaw  strictness  is  not.  recjuired  in  these  proQeed-^ 
ing^,  and  it  is  unreaisohable  to  insist  on  the  particular 
foreign  port  being  named.  The  prosecutor  had  a 
right  to  prove  a  voyage  from!  Ghadeston.  It  has  been 
decidejfi  in  this  court,  that  it  is  sufficient  if  the  oflfencfe 
be  laid  tn  the  toards  of  tf^  acf.  Even  the  rnlesof 
ibe  common  law  applicable  to  indictments  do  not  re- 
quire time  aiid  place  to  be  proved  as*  stated;  aqd 
the  only  case  where  a  variance  is  fatal  is^  where  it 
affi^cts  the  jurisdiction  of  the  courts  as  Where  crimi- 
nal pr6ceedings  ar^  required  to  be  local.'  In  no  (^se, 
in  civil  proceedings,  does  the  common  biw  consider 
the  venue  as  matter  of  substance,  except  where  bdtk 
the  prbceedjngs  are  m  rem^  and.  the  ^ect  of  the 
judgment,  could  not  be  obtained  if  thie  offence  were 
laid  in  a  wrong  place.^    The  circuit  court  had  a 

a  t  ffawk.  o.  S6.  •.  SS.  o.  S3»  •»  M.  j91.  S  JJofe'f  P^  C.  IJh  19$- 
*  Cf^.  ITS. 
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1816.      right  to  amend  the  proceedings,  but  the  practice  of 
this  court  is  to  remand  the  cause  to  the  circuit  court 


Edirai  J.     with  directions  to  amend. 

Max€hi5tb.  WASHINGTON,  J^  delivered  the  opinion  pf  the 
court,  alld,  after  stating  the  facts,  proceeded  as  fol- 
lows : 

Three  questions  have  been  made  and  discussed  bj 
the  counsel,  Ist  Whether  the  circuit  court  could^ 
upon  the  appeal,  allow  the  introduction  of  anew 
allegation  into  the  information  bj  wa j  of  amend- 
ment ?  2d.  Whether  the  omission  to  give  the  bond 
required  bj  the  3d  section  of  the  act  of  thQ'  28th  of 
June,  1809,  subjected  the  vessel  to  forfeiture  ?  and 
if  it  did,  then,  3d.  Whether  the  information,  which 
alleges  the  voyage  to  Liverpool  to  have  commenced 
at  Savannah,  is  supported  bj  the  evidence  in  the 
cause,  and  whether  the  sentence  below  ought  not  to 
be  reversed  fur  this  reason,  although  the  couit  should 
be  satisfied  that  the  ship  departed  from  Charleston 
for  Liverpool  without  giving  the  bond  required  ? 

Upon  the  first  question  it  is  contended,  for  the 
claimant,  that  the  circuit  court  has  onlj  appellate 
jurisdiction  in  cases  of  this  nature,  and  that  to  allow 
the  introduction  of  a  ilew  allegation,  would  be,  in 
fact,  to  originate  the  cause  in  the  circuit  court.  This 
question  appears  to  be  fully  decided  by  the  cases  of 
the  Caroline  and  Emily,  determined  in  this  court. 
These  were  informations  in  rem^  under  the  slave  trade 
act,  and  the  opinion  of  this  court  was',. that  the  evi- 
dence was  sufficient  to  show  a  breach  of  the  law ; 
but  that  the  informations  were  not  sufficiently  cer- 
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tain  to  authorize  a  decree.  The  sentence  of  the  1816. 
circuit  court  was,  therefore,  reversed,  and  the  cause 
.remanded  to  that  court,  toith  directums  to  allow  the 
informations  to  be  amended.  But  even  if  an  amend*- 
ment  would  be  improper  if  it  stated  a  different  case 
from  that  which  was  pi'esented  to  the  district  court, 
the  objection  would  Hot  applj  to  this  case,  in  which 
the  oflfence,  though  more  definitely  laid  m  the  second 
allegation  than  it  was  in  the  first,  is  jet  substantially 
the  same.  In  both  of  them  the  charge  is,  departing 
from  Savannah  to  a  foreign  interdicted  port  without 
giving  bond,  and  the  amendment,  in  substance,  merely 
states  the  particular  fdteign  port  to  which  the  vessel 
was  destined. 

The  next  question  is,  whether  the  omission  to  give 
the  bond  required  by  the  third  section  of  the  act  of 
the  28th  of  June,  1809,  subjected  the  vessel  to  for- 
feiture ?  It  is  contended,  by  the  claiinant^s  counsel, 
that  after  the  end  of  the  session  of  congress  in  which 
this  law  passed,  there  were  no  foreign  ports  either 
permitted  or  interdicted  by  law,  inasmuch  as  the  em- 
bai^o  laws  which  prohibited  exportations  from  the 
United  States  to  foreign  countries,  would  tlien  stand 
repealed,  by  force  of  the  19th  sectiop  of  the  act  of 
the  1st  of  March,  1809,  to  interdict  the  commercial 
intercourse  with  Great  Britain  and  France,,  and  the 
2d  section  .of  the  above  act  of  the  28th  of  June. 
That  all  the  ports  of  the  world  being  thus  permitted 
to  the  commerce  of  the  United  States,  no  subject 
would  remain  on  which  the  3d  section  would  ope- 
rate ;  and,  consequently,  there  could  be  no  necessity 
for  giving  a  bond  not  to  go  to  an  interdicted  port. 

Vol.  I.  ZL 
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1816.  An  attentive  conmdleration,  however,  of  the  two 
^•^V^  acts  above  mentiMttd,  will  show  that  the  argument 
VdwMxd.  is  not  well  founded!  The  3d  section  ot  the  act  of 
the  28th  of  June,  1809,  declares,  that  during  the 
continuance  of  that  act,  no  vessel,  not  within  the  ex- 
ceptions thenein  stated,  shall  be  permitted  to  depart 
for  a  foreign  port  with  which  commercial  intercourse 
has  not  been,  or  may  not  be,  permitted  by  virtue  of 
this  act,  or  the  act  of  the  1st  of  March,  1809.  And 
if  bound  to  a  foreign  port  with  which  commercial 
intercourse  has  been,  or  may  he^  permitted^  still  she 
shall  not  be  allowed  to  depart  without  bond  being 
given,  with  condition  not  to  proceed  to  any  port  with 
which  commergial  intercourse  is  not  thus  permitted, 
nor  he  directly  or  indirectly  engaged,  during  the 
voyage,  in  any  trade  with  such  port.  This  law' was 
in  full  force  at4he  time  the  offence  charged  in  thi.^ 
information  is  alleged  to  have  been  committed. 

"If,  then,  there  was  any  country  with  which  com- 
mercial intercourse  was  intendicted,  and  would  con- 
tinue to  be  so  after  the  end  oi  the  session,  during 
wliich  this  law  was  passed,  it  seems  to  be  admitted 
in  the  argument,  that  a  vessel  destined  to  a  foreign 
permitted  port  would  be  liable  to  forfeiture,  unless 
the  above  bond  had  been  given.  To  ascertain  whe* 
ther  there  was  any  such  country,  it  will  be  necessarjf 
'to  mquire  what  is  the  true  meaning  of  the  term  com-' 
mercud  int^rc&urse  f  No  higher  or  more  satisftiLCtory 
authority  upon  this  subject  need  be  resorted  to  than 
the  legislature  itself,  by  which  this  act  was  passed. 

l^e  act  of  the  1st  of  March,  1809,  which  is  enti* 
tledf  ^  An  act  to  mterdict  the  commercial  intercourse 
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between  the  United  States  and  Great  Bntaiiiv  &c.,  1«16. 
contains  nineteen  sections.  The  first  ten  (exdusiye  A^'^'"^^ 
.  of  the  first,  which  denies  to  the  vessels  of  those  conn-  Edwai^. 
tries  the  privilege  of  entering  the  ports  and  harbours 
of  the  United  States)  forbid  the  importation  bto 
the  United  States  of  the  products  and  manufactures 
of  Great  Britain  and  France,  or  of  any  other  part  of 
the  world,  if  brought  from  the  ports  of  either  of 
those  countries.  The  12th  section  -  repeals,  ^after 
the  15th  of  March,  1809,  all  the  embargo  laws,  ex- 
cept as  they  relate  to  Great  Britain  and  France ; 
and  the  19th  section  repeals  them,  after  the  end  of 
the  succeeding  session  of  congress,  as  to  all  the 
world.  The  13th,  14th,  15th,  16th,  and  IBth  sec- 
tions are  intended  to  provide  securities  for  enforcmg 
the  non-importation  system  established  by  this  law ; 
and  tho  17th  section  repeals  the  former  non-iroporta* 
tion  law  of  April,  1806. 

Hence,  it  appears,  that  tbd  commercial  intercourse 
winch  this  law  was  intended  to  interdict,  consisted 
of  importauons  from  Great  Britain  and  France,  and 
of  the  products  and  manufactures  of  those  countries,  . 
and  of  exportatiqn^  to  them.  In  the  lltli  section  it 
is  called  the  trade  of  the  United  States,  suspended  by 
that  act  and  the  embargo  laws,  which  trade  the 
prendent  is  authoiized  to  renew,  by  his  proelama* 
tion,  upon  a  certain  contingency,  and  in  pursuance  of 
this  power,  he,  did,  accordingly,  renew  it  with  Great 
Britain  in  Appl,  1809. 

Thus  stood  the  commercial  intercourse  of  the 
United  States  with  foreign  nations,  at  the  commence* 
ment  of  the  extraordinary  session  of  congress,  which 
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1816.  cpminanced  in  Maj,  1809;  permitted  by  the  dhove 
^'^^^T^^  ^8iw,  both  as  to  exportations  and  importations  with 
Edvai^.  all  the  world,  except  Great  Britain  and  France,,  and 
their  dependenc^ies ;  and,  as  to  them,  interdicted  in 
both  respects  as  to  France,  and  permitted  witli 
Great  Britain,  by  virtue  of  the  president's  proclsima- 
tion.  But,  as  the  law  of  the  1st  of  March  would 
expu'e,  by  its  own  limitation,  after  the  end  of  the 
May  session,  whereby,  not  only  exportations,  but 
the  importations  forbidden  by  that  act,  in  relation  to 
France,  would  become  lawful;  the  Ist  section  of 
the  act,  of  the  28th  of  June,  1800,  revives  the  whole 
non-importation  system,  except  so  far  as  it  had  been 
permitted  t6  Great  Britian  by  the  proclamation ;  and 
the  2d  section  declares,  in  effect,  that  the  embargo 
laws,  which  were  repealed  by  the  12th  and  19th 
sections  of  the  act  of  the  1st  of  March,  shall  be  and 
remain  repealed,  notwithstanding  the  expiration  of 
that  law  by  its  own  limitation. 

From  this  view  of  the  subject^  it  appears,  that  the 
non-importation  system  of  the  1st  of  March  was  to 
continue  in  force  until  the  end  df  the  session  of  con-* 
gress,  which  would  succeed  that  of  May,  1809,  ex* 
eept  as  to  Great  Britain ;  and  that,  after  the  end  of 
that  session,  the  embargo  laws  would  cease  to  ope- 
rate c^ainst  any  nation. 

If,  then,  importation  be  a  branch  of  commercial 
intercourse,  in  the  avowed  meaning  of  congress, 
and  if,  on  the  28th  of  June,  and  from  thence  until 
the  end  of  the  next  session  of  congress,  it  was  -  to 
continue  in  force,  as  to  France,  (unless  the  president 
•houl^l  declare,  by  proclamation,  the  revocation  of 
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her  offensive  edicts,)   but  were  inoperative   ad  to      181  c. 
Great  Britain,  it  follows,  inevitably,  tliat,  in  Februa-   ^"^^^^^ 
17  or  March,  1810,  when  the  offence  is  charged  to     Edward. 
have  been  committed  by  this  vessel,  there  were  fo- 
reign ports  petTnitted,  and  othei's  interdicted,  to  the 
commerce  of  the  United  States ;  and,  consequently^ 
that  the  destination  of  this  vessel  being  to  Liverpool, 
a  bond  ought  to  have  been  given,  such  as  the  3d 
section  of  the  act  of  the  28th  of  June  required,  not 
to  go  to  an  interdicted  port. 

Thi^  construction  of  the  law  has  frequently  been 
given  to  it  by  this  court:  but  the  serious  opposition 
made  to  it,  by  the  counsel  for  the  claimant,  will  ac- 
count for  the  deliberate  examination  of  the  question 
which  is  contained  in  this  opinion. 

As  to  the  last  question,  a  majority  of  the  court 
being  of  opinion,  upon  a  view  of  the  whole  evidence, 
that  the  voyage  to  Liverpool  had  its  inception  at 
Savannah^  the  objection  as  to  the  form  of  the  infor- 
mation, in  this  respect,  has  nothing  to  stand  upon. 
Were  the  evidence,  oh  this  point,  more  doubtful  than 
it  is,  the  court  would  remand  the  cause,  with  direc- 
tions to  the  circuit  court  to  allow  an  amendment,  by 
inserting  Charleston  instead  of  Savannah,  from  which 
the  claimant  could  derive  no  benefit,  since  it  is  not 
denied  that  the  ship  departed  from  Charleston  direct- 
ly for  Liverpool,  without  giving  bond. 

Livingston,  J.  This  ship  was  proceeded  against 
under  the  3d  section  of  the  act  of  the  28th  of  June, 
1809,  for  sailing  from  the  United  States  to  a  foreign 
j)ort  with  which  commercial  intercourse  had   not 
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me.  beeiii  nor  was  then,  permitted,  b^  virtue  of  that  actt 
^"^J]^!'^^^  or  of  the  act  to  interdict  commercial  intercourse  b<*- 
Ediraid.  tween  the  United  States  and  Great  Britain  and 
France,  without  a  clearance,  and  without  a  bond 
having  been  given,  in  conformity  to  the  provisions  of 
the  said  act,  not  to  proceed  to  anj  port  with  which 
commercial  intercourse  was  not  then,  bj  law,  permit- 
ted, nor  be -directly  or  indirectly  engaged,  during  th« 
voyage,  in  any  trade  or  traffickwith  such  plaice; 

The  only  question,  on  this  part  of  the  case,  is^ 
whether,  at  the  time  of  the  departure  of  the  Edward 
from  Savannah,  which  was  in  February,  1810,  there 
existed  any  law  subjecting  her  to  forfeiture  if  the 
owner  omitted  giving  the  bond  prescribed  by  the  3d 
s^tibn  of  the  act  above  mentioned. 

By  the  claimant,  it  is  contended,  that  after  the.  end 
of  the  session  of  congress,  in  which  this  act  passed^ 
which  occurred  on  the  28th  of  June,  1809,  there 
ceased  to  exist  in  the  Uhited  States  any  distinction 
between  prohibited  and  permitted  ports  within  the 
meaning  of  the  restrictive  syistem;  that  the  embargo 
laws,  which  alone  restricted  exportations  to  foreiga 
countries,  had,  at  that  tim6,  become  repealed  ,by  the 
operation  of  the  last  section  of  the  act  of  the  1st  of 
March,  1809,  as  well  as  by  that  of  the  2d  section  of 
the  act  of  the  28th  of  June  of  the  same  year;  that 
by  this  repeal  the  whole  world,  as  far  as  coul4  de* 
pend  on  our  own  laws,  was  open  to  the  vessels  of  the 
United  States,  and,  conisequently,  that  it  could  not 
be  illegal  to  neglect  giving  a  bond  not  to  go  to  an 
interdicted  port,  if,  at  the  time  of  sailing,  there  was 


OF  THE  UNITED  STATES.  271 

no  port  in  the  worid  to  which  that  mterdiction  could   .  isie. 

""PP*^-        ...  "^^ 

In  examinibg  this  question^  my  attention  will  be    Edward. 

eonfined  to  a  consideration  of  the  two  acts  which 
have  just  been  mentioned ;  because,  if  the  interdic- 
tion which  is  supposed  to  have  existed  when  the 
Edward  left  Savannah,  is  not  to  be  found  in  either 
of  these  laws,  no  other  has  been  referred  to  as  crea- 
ting it  .Let  us,  then,  see  what  has  been  done,  and 
if  there  be  no  ambiguity  in  the  provisions  of  these 
two  acts  on  the  subject  before  us,  it  will  be  safer,  in  a 
case  so  highly  penal,  to  adhere  to  the  letter  of  them, 
than  to  incur  the  danger  of  falling  into  error  by  in*^ 
dulging  in  a  mode  of  interpretation  which  was  adopt- 
ed at  the  bar,  and  which  was  too  conjectural  to  foe 
in  any  degree  satisfactory. 

By  the  12th  section  of  the  act  of  the  Ist  of 
March,  1800,  the  embargo  law  was  repealed  as  to 
all  nations,  except  Great  Britain  and  France,  and 
their  dependencies.  This  repeal,  necessarily  and 
immediately,  created  a  distinction  between  ports 
with  which  coomiercial  intercourse  was  permitted^ 
and  those  to  which  it  was  interdicted;  and  we  ac- 
cordingly find  congress,  in  the  very  next  section  of 
this  act,  providing  fo^  this  new  state  of  things,  by 
requiring  bonds  to  be  given  when  vessels  were  going 
to  ports  which  had^now  become  permitted  ports, 
not  to  proceed  ib  any  port  or  pliace  in  Great  Britain 
or  France^  &c.  No  such  regulation  had  been  pre- 
scribed in  consequence  merely  of  the  non-importa- 
tion law,  and  for  the  plainest  reason;  for,  while 
they  prohibited  an  introduction  into  the  United 
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18 IS.  States,  from  any  part  of  the  worlds  of  the  produce 
and  manufactures  of  France  and  England,  our  ves- 
sels were  allowed  to  go  to  those  countries,  and  thus 
continive  a  commettial  Intercourse  with  either  or 
b<rth  p[  them,  limited,  it  is  tnie,  as  to  the  articles 
which  might  he  brought  fron}  thence^  but  uncontrol- 
led as  to  the  commodities  which  might  be  carried 
thither,  or  as  to  the  port  to  whidi  they  might  go. 
This  partial  trade  between  the  two  counlries,  whe^ 
ther  originating  in  the  acts  of  thr.  one  government 
or  the  other,  majr  frequently  take  place ;  but  cannot, 
when  it  does,  with  any  propriety,  be  termed  an  in- 
terdiction or  suspension  of  commercial  intercourse, 
which,  ex  vi  termtnf.  m**ans  an  entire  cessation,  for 
the  time  being,  of  all  trade  whatever.  It  was  under 
thecirbargo  laws  alone  that  intercourae  was  inter* 
dieted  between  this  country  and  Great  Britain  and 
Fi-ance,  as  it  was  also  with  the  rest  of  the  world; 
which  interdiction,  as  it  arose  out  of  those  laws,  so 
it  is  expressly  continued,  as  it  regards  those  two 
kingdoms,  by  excepting  them  out  6f  the  operation 
of  the  12th  section  of  the  act  of  the  1st  of  Marcht 
1809,  which  repealed  the  embargo  laws  as  to  all 
other  parts  of  the  world.  It  would  seem,  then,  that 
after  this,  no  other  inquiiy  would  remain  than  to  as- 
certain whether  the  commercial  intercourse  thus  in- 
terdicted by  the  act  laying  an  embargo,  and  con- 
tinued, or  rather  not  repealed,  fts  it  respected  Great 
Britain  and  France,  by  the  12th  section  just  mention- 
ed, was  still  in  force  at  the  time  this  offence  is  al- 
leged to  have  been  committed.  Without  leaving 
the  act  how  under  consideration,  we  find  that  it  waa 
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to  continue  in  force  only  until  the  end  of  the  next      tdie. 
session  of  congress,  and  that  the  act  itself,  which  ^"^"^5rh^^ 
lays  the  embargo,  was  to  expire  at  the  same  time.     EdcraNL 
This  event  took  place  on  the  28th  of  June,  ld09. 
Now,  unless  some  law  were  passed  beib]:e  that  time 
f o  continue  the  embargo  longer,  or,  after  that  period^ 
to  revive  it,1)ow  can  it  be  said  that,  after  that  day, 
a  distinction  could  still  continue  between  prohibited 
and  permitted  ports?  Tlu's  brings  us  to  see  whether 
any  thing  was  done  by  congress  at  the  extraordina* 
ry  session  wliich  commenced  in  May,  1809.     By  an 
act  which  they  passed  on  tlic^  28th  of  Juhe  of  that 
year,  they  continued  in  force  until  the  Cnd  of  the 
next  session,  which  happened  on  the  1st  of  May, 
1810,  the  3d,  4th,  6th,  6tb,  7th,  8tli,  9th,  10th,  lltli, 
17th,  and  18th  sections  of  the  act  of  March,  1809, 
aud  they  declare,  that  all  the  acts  repealed  by  tlie 
said  act,  shall  remain  repealed,  notwiUistanding  any 
part  of  that  act  might  expire  by  its  own  limitation. 
Now,  if  we  retuni  to  the  sections  which  are  revived, 
we  find  them  containing  nothing  more  than  an  inter* 
diction  of  the  harbours  and  waters  of  the  United 
States  to  vessels  sailing  under  the  flag  of  Great  Bri- 
tain  or  France,  or  owned  by-  subjects  of  either,  ac- 
companied with  a  prohibition  to  import /rom  any 
foreign  port  tvhaiever,  into  the  United  States,  any 
goods,  &c.,  being  of  the  growth,  produce,  or  maiiu-     , 
^cture  of  those  countries,  or  their  dependencies.  In 
not  one  of  them  is  found  a  prohibition  to  our  citizens 
against  ti'ading  with  either  of  tliose  countries.    Their 
revival,  then,  does  not  operate  so  as  to  create  a  sin- 
gle iutculictcd  port  in  the  whole  commercial  world. 
V<»K.  I>  2M 
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18 1G.      Such  interdiction,  as  has  already  been  said,  was  a 
^*^'^'''''^^'  creature  of,  and  owed  its  existence  solely  and  exclu- 
Edwud.     sively  to,  the  embargo  laws.    If  it  be  said  that  such 
prohibition  necessarily  flowed  from  the  revival  of 
these  sections,  notwithstanding  their  entire  silence 
on  the  subject,  then  would  ocn  vessels  have  been  un- 
der a  disability  of  going  to  any  part  of  the  world, 
because  they  were  no  more  at  liberty  to  bring  Brit- 
ish and  French  goods  from  other  countries  than  from 
Great  Britain  and  Prance;  and  yet  the  12th  section 
of  this  act,  by  only  taking  the  embargo  out  of  their 
way,  permitted  them  to  go  to  any  port  of  the  world 
exc€~^  to  Great  Britain  and  France.    But,  in  avail- 
ing themselves  of  this  permission,  they  were  still 
under  a  restraint  not  to  bring  to  this  country  any 
British  or  French  goods.     The  11  th  section  of  the 
act  of  March^  1809,  which  ib  continued  by  that  of 
June  of  the  same  year,  authorizes  the  president,  in 
certain' cases,  to  issue  his  proclamation ;  after  which, 
the  trade  of  the  United  States,  sujspended  by  that  act^ 
and  by  the  embargo  law,  may  be  renewed  with 
Great  Britain  or  with  France,  as  the  case  may  ,be« 
In  this  section  we  are  presented  with  a  distinction^ 
taken  by  the  legislature  tliemselvcs,  and  wliich^  in- 
deed, peiTades  the  whole  system  between  the  sus- 
pension of  trade  created  by  that  act,  and  by  th« 
<     embargo  laws.    The  two  systems  were  entirely  diA 
ferent,  and  enforced  by  different  and  distinct  penal* 
ties.    By  the  one,  our  vessels  were  at  liberty  tago 
where  they  pleased ;  by  the  other,  they  were  pre- 
vented from  gomg  to  any  foreign  port  whatever* 
The  reviv.il,  then,  of  these  sections,  did  not  preclude 
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•ur  vessels  from  goiog  to  way  part  of  the  world,  but  IB  16. 
only  forbid;  their  bringing  to  this  country  the  articles  ^""^^^^ 
whoflie  importation  was  prohibited.  If  the  12th  Edward, 
flection  had  also  been  revived^  then  no  vessel  of  the 
United  Statics  pould  have  gone  to  Goeat  Britam  or 
France^  and  the  distinction  of  permitted  and  for- 
bidden ports  would  have  continued  until  the  Ist  of 
May,  1810.  But  asthe  whole  embargo  system  ex- 
pired in  June,  1Q09,  not  only  by  the  19th  section  of 
the  act  of  March,  18Q9,  but  also  by  the  express  pro- 
vkion  of  the  act  of  June  of  the  same  year,  the  con- 
clusion is  inevitable,  that  when  the  j^dward  sailed 
there,  was  no  law  in  force  by  which  any  distinction 
of  prohibited  and  permitted  ports  existed ;  and  that, 
therefore,  the  not  giving  the  bond  in  question  was  no 
violation  of  law^ 

No  notice  had  been  taken  of  either  of  the  procla- 
mations of  the  president,  because,  if  the  view  here 
presented  be  correct,  neither  of  them  has  any  bear- 
ing pp  the  .question.  Admitting  the  validity,  of  both 
of  them,  the  latter  would  not  make  the  ports  of  Eng^ 
land  prohibited  ports,  if  this  Ifiws  which  created 
jjie  distinction,  had  done  it  away  by  opening  to  the 
citizena  of  the  United  States  the  ports  of  every  na- 
tiort  on  the^  globe.  The  president's  power  could 
only  exist  while  such  a  state  of  things  cotitinued  as 
suggested  the  necessity  of,  and  would  render,  an 
interference  on  his*  part  proper  and  useful,  and  no 
longer. 

It  may  be,  and  has  been,  said  that  .the  opinion 
here  expressed  is  at  variance  with  the  public  opi- 
nion on  this  subject,  as  well  as  witfi  the  understand- 


276  CASES  IN  THE  SUPREME  COURT 

1616.      ing  of  the  collectors  and  some  other  officers  of  go- 
^^^^   vemment;  and  that  even  this  court  has,  at  its  pre- 
idvftrd.     sept  term,  condemned  property  for  the  same  offence 
with  which  the  Edward  is  charged.     The  answer  to 
all  this  is,  that  the  condemnation  alluded*  to  passed 
suif  silentio^  without  bringing^  the  point  distinctly  to 
our  vie  W9  and  is,  therefore,  no  precedent ;  and  that,  as 
to  public  opinion,  or  that  of  the  officers  of  govern- 
ment, however  respectable  they  may  be,  it  can  fur- 
nish no  good  grouds  for  enforcing  so  heavy  a  penal- 
ty, unless,  on  investigation,  it  shall  appear  to  have 
been  correctly  formed.     It  was  also  urged  that  con- 
gi-css  must  have  supposed  the  law  to  be  as  it  is  0ow 
contended  for  by  the  attorney^eneral,  or  they  would 
not  haive  passed  the  3d  section  of  the  act  of  the  28th 
June,  1809,  when  there  was  no  state  of  thmgs  to 
which  its  provisions  could  applyv    To  tliis  the  an- 
swer which  was  givpn  fit  the  bar  is  satisfactory.     At 
the  time  of  the  bringing  in  of  that  bill,  the  embargo 
laws  were  still  in  force,  and  would  continue  so  until 
the  end  of  that  session,    ^ow,  as  it  could  not  then 
ba  foreseen  that  the  bill  would  not  become  a  law 
until  the  last  day  of  the  session,  a  prohibition  not 
to  go  to  prohibited  ports  was  necessary,  but  be- 
came nugatrry  by  the  law  hot  passing  until  the  time 
prescribed  for  the  extinction  of  the  whole  system 

Upon  the  whole,  it  appears  to  me  clear,  that 
there  was  no  law  in  force  whei^  the  Edward  left  Sa- 
vannah interdicting  her  from  going  to  any  foreign 
port  whatever,  or  requiring  from  her  owners  any 
bond  not  to  go  to  such  port;  and,  under  this  per^u8<• 
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sion,  I  have  thought  it  a  duty  to  express  my  dissent      1816. 
from  the  judgment  which  has  been  just  rendered.        ^"^mT^^ 

But  were  the  case  doubtful,  I  should  still  arrive  at    Edwmrd 
the.  same  coqclusion,  rather  than  execute  a  law  so 
excessively  penal,  about  whose  existence  and  mean- 
ing such  various  opinions  have  been  entertained. 

To  satisfy  ourselves  that  great  difficulties  must 
exist,  in  relation  to  this  law,  we  liave  only  to  look 
at  the  progress  of  the  case  now  Jbcfore  us.     The 
offence  with  which  the  Edward  is  charged  in  the 
information,  is  going,  without  giving  bond^  to  a  pro- 
hibited foreign  port     The  condemnation  in  the  cir- 
cuit court,  however,  proceeded  on  the  ground  of  all 
the  ports  of  Great  Britain  (to  one  of  which  it  was 
alleged  she  was  going)  being  permitted  ports.    In 
the  very  able  argument  which  wias  made  here  iu 
support  of  the  prosecution,  it  was  attempted  to  be 
shown  that  Liverpool  was  not  a  permitt^dj  but  an 
interdicted^  port.     This  state  of  uncertainty,  which^ 
it  would  seem,  could  hardly  exist  if  the  legislature 
had  expressed  themselves  with  that  precision  and 
perspicuity  which  are  always  expected  in  criminal 
cases,  would,  with  me,  independent  of  my  ow^  con- 
victions that  there  was  i)o  slich  prohibiting  law, 
have  been  a  sufficient  reason  for  restoring  this  pro- 
perty to  the  claimants. 

Sentence  of  the  circuit  court  affiimed.' 

e  In  order  to  emble  the  reader  ders  in  council,  the  French  de* 

the  better  to  understand  this  case,  crees,  and  the  consequent  acts  oT 

thc'followtn^  account  of  the  dates  the  United  States*  goremment. 

•nd  substaiice  of  the  British  or-  has  been  sabjoincd. 
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181 6.  Co  the  16th  of  Maj,  1806»  the 

^^^p-v'^    British  goremment  issned  an  onier 

The         in  council,  declanng  the  coast  in- 

Edward,      eluded  between  the   Elbe   and 

Brett  in  a  ttate  of  blockade. 

.  On  the  Slat  of  I^OFember,  1806, 

the  French  empecor  iMued  his 

Berlin  decree,  declaring:  Great 

Britain  and  her  dep<Sndenciet  in.  a 

ttate  of  blockade. 

On  the  7Ui  of  Januaiy,  1^07^  the 
British  goremmcnt  issned  an'  or> 
der  in  oonndl,  prohibiting  neutral 
ships  from  carryiog  ota  trade  from 
on%  enemy's  port  to  another,  in- 
cluding France  and  her  allies. 

On  the  llthpfNoTemberaSQT, 
the  British  orders  in  council  if  ere 
issued,  which  declared  the  conti- 
nental ports  from' which  British 
•hips  were  iexctuded  in  a  state  of 
blockade,  («zoept  in  case  of  ships 
eleared  out  from  jGreat  Britain 
whose  cargoes  had  .paid  a  transit 
duty,}  and  rendered  liable  to  con- 
demqation  all  neutral  ships,  with 
their  cai^goes,  trading  to  or  firom 
the  porti  of  Francot  or  her 'allies^ 
and  their  dependencies,  or  hayibg 
on  board  certificates  of  origin. 
.  On  the  7th  of  December,  18P7,  the 
French  emperor  issued  his  Milan 
dlecree,  declaring  that  any  neutral 
ships  which  should  hare  touched 
at  a  British  port,  or  paid  a  transit 
duty  to  the  Qritish  government,  or 
submitted  to  be  searched  by  Bri- 
tish cruizers,  should  be*  liable  to 
coodemnatioai 

On  the  SSd  of  Deisember,  1807^ 
the  American  embaigo  took  place. 


On  the  Iftofttarpfa,  1809,  the 
embaigo  was  remored,  ^  a 
non-intercourse  substituted  with 
both  France  add  England. 

Oo  the  19tb  of  ApriH  1809,  a  ne- 
gotiation was.omicluded  bjr  Bfr. 
Erskine,  in  consequence  ff  which 
the  trade  with  Preat'  Britain  was 
renewed  on  the  10th  of  June. 
OnthefiOth  of  April,  1809,  a  Bri- 
tish order  in  council  was  issued, 
modifying  the  former  blockade, 
which  was  hencefcMrth  ti  be  con- 
fin^  to  ports. under  the  govern- 
ments of  Holland  (as  far  north  m 
the  river  EiqsV  and  France,  to- 
gether with  the  colonies  of  both* 
and  all  ports  of  IfUj  'incioded  be* 
tween  Orbitello  and  Pesaro. 

On  the  10th  of  August,  1809,  the 
n6n4nte>coars6  with  Grieat  Bri*. 
tain  again,  tqek  .place*  in  ooose* 
quence  of  JVf  r.  £rskine*s  arrange- 
ment not  beiog'ratified> 

On  the  1st  of  May,  1810,  the 
tra^e  With  both  Gr^at  Britain  and 
France  was  opened,  under  a  Uw 
of  congresr.,  that  whenever  either 
poVe^  kh6uld  rescind  its  oraers  or 
decrees,  the  president  should  is-  . 
sue  a  proclamation  to  that  effect;, 
sind  in  case  the  other  party  should 
not,  within  three  months,  equally 
withdraw  its  ordci-s  or  decrees, 
that  the  Jum-importoHon  act  should 
go  into  effect  with  respect  to  that 
pow^r. 

On  the.  2d  of  November,  1810, 
the  president  issued  his  proclama- 
tion, declaring  the  Berlin  an4 
?*Iilan  decrees  to  be  so  far  with- 
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^wo,  M  no  Umger  to  afiect  the  diips  Unto  Anioricn»  wevo  prohi-       1816* 

neutral  rights  of  America;  end  bited.  v_^-y-^_f 

the'  orden  in  oonocil  not  bein;       On  the  4th  of  April,  181f,  tn  Mntonl  Am. 

rescinded,  embaii^  was  laid  in  the  United     Socielj. 

Ootbe  td  of  J^ebmaij,  ISliy  SUt^andonthe'lSthof  Junelbl-  Watta'Eae- 

the  importation  of  British  goods,  lowing,  war  was  deolared  against       ciitnr« 

and    the    admission  of   BritUb  Great'.Britaito. 


(LOCAL  LAW.) 

T%e  Mutual  Assurance  Society  v:  Wattb 
Executor. 

Under  the  6th  and  Sth  sections  of  the  act  of  Assembly  of  Virginia,  of 
the  23d  of  December,  17d4,  prop^tj  pledged  lb  the  Mutnal  Assw 
ranee  Sooie^;fto.,  oontkmee  liable  fbr  assessments,  ^n  aocoont  of 
Vie  losses  insnred  against,  in  the  hands  of  a  bona  fide  poxchaser  with* 
oat  notice. 

k  mere  change  of  sovereignty  produces  no  change  in  the  statjS  of  rights 
existiijg  in  the  soil ;  and  the  cessipn  of  the  District  of.  Colnmhia  to 
the  national  goiremment  did  not  affect  the  Uea  creftted  by  the  abov^ 
act  on  real  property  situate  in  the  td!rn  of  Alexandria,  though  the 
peiiwmal  ehancter  or  liabUity  !nf  a  member  of  the  sociiayty  cduld  not 
be  thereby  forced  on  a  piuchaser  of  such  propeity. 

ApplCAt  from  the  circuit  court  ia  the  District  of  Co- 
Iiibbia  for  Alexandria  county.  The  cauBa.waa  a^w 
gued  by  SwanHf  for  the  appellantg^  and  bj  TVyibF 
and  Lee*  for  the  reppondents. 

Jomrsoir^  Jn  delivered  the  opinion  of  the  court,  aa  ^^^^  i^n^ 
follewg : 
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1810.  Tills  is  a  bill  in  chancery,  filed  by  the  complatiw 


ants,  to  charge  certain  premises,  in  the  possession  of 
Society      the  defendant,  situate  in  the  town  of  Alexandria,  with 
WatJ*Exe«  ^^^  payment  of  a  sum'  of  money,  assessed  in  pursu- 
Alitor.      ajice  of  the  laws  establisliiqg  the  Mutual  Assurance 
Society,  for  quotas  becoming  due  after  his  testator  ac- 
([uired  possession.     The  executor  has;  in  fact,  sold 
the  premises,  under  a  pow6r  given  him  by  the  testa- 
tor, but  the  money  remains  in  his  hands;  and  it  is  con- 
ceded that  the  sole  object  now  contended  for  is,  to 
charge  the  money  arising  from  the  sale  of  the  land 
in  question  with  the  assessment  to  which  it  is  con- 
tended that  the  land  was  liable.     The  insurance  was 
made  in  1799,  and  the  jDroperty  sold  to  the  defend- 
ant's testator  in  1807,  long  after  the  town  of  Alexan- 
dria ceased  to  be  subject  to  the  laws  of  Virginia.     It 
is  admitted  that  the  sale  was  made  without  notice  of 
this  incumbrance,  (if  it  was. one,)  and  the  quota  de- 
manded was  assessed  on  the  premises  for  a  loss 
wliich  happened  subsequent  to  the  transfer.     The 
points  made  in  the  case  arise  out  of  the. construction 
of  the  6th  and  8th  sections  of  the  act  of  Virginia,  pass- 
ed the  22d  of  December,  1794.     The  6th  section  is 
in  these  words :  ^^  If  the  funds  should  not  be  sufEcicnt, 
a  repartition  among  the  whole  of  the  persons  insured 
shall  be  made,  and  each  shall  pay,  on    emand  of  the. 
cashier,  his,  her,  or  their  share,  according  to  the  sum 
insured,  and  rate  of  hazard  at  which  the  building 
stands,  agreeably  to  the  rate  of  premium,  for  which 
purpose  it  is  hereby  declared  that  tlie  subscribers^ 
as  soon  as  they  shall  insure  their  property  in  the 
Assurance  Society  aforesaid,  do  mutually,  for  them- 


6t  THE  UNITJED  STATES.  281 

f;elve69  their  heirs,  executors,  admimBtrators  and  as-      1816. 
signs,  engage  their  property  insured  as  security,  and   ^^^^*^^ 
.subject  the  same  to  be  sold,  if  necessary,  for  the  pay-     Society  . 
meot  of  such  quotas.^    And  the  8th  section  is  in  watu'  Exa^ 
these  words ;  "  To  the  eind  fliat  purchasers  or  mortr      ^^^^^ 
gagees  of  any  property  insured,  by  virtue  of  this  act, 
may  not  become  losers  thereby,  the  subscriber  sett- 
ing, mortgaging,  or  otherwise  transferring  such  pro- 
perty, shall,  at  the  time,  apprise  the  purchaser  or 
mortgagee  of  such  assurance ;  and  endorse  to  him 
or  them  the  policy  thereof.     And  in  every  case  of 
such  change  the  purchaser  or  mortgagee  shall  be 
considered  as  a  subscriber  in  the  room  of  the  ori- 
ginal, and  the  property  so  sold,  mortgaged,  or  other- 
inse  transferred,  shall  still  remain  liable  for  the  pay- 
ment of  the  quotas,  in  the  same  manner  as  if  the  right 
thereof  had  remained  in  the  original  owner.'^ 

In  tlie  argument  two  points  were  made,  1st  That 
jproperty  pledged  to  the  society  remained  liable  for 
the  quotas  to  a  purchaser  without  notice.  2d.  That 
the  purchaser,  by  the  purchase  of  such  property,  al- 
though without  notice,  became,  by  virtue  of  the  8th 
section,  a  member  of  the  society,  and  liable,  in  all 
respects,  as  such. 

The  second  of  these  questions  is  now  wilhdrawu 
from  the  consideration  of  this  court  by  an  agreement 
entered  on  record.  And  it  must  be  admitted,  that 
whatever  may  be  the  strict  construction  of  the  8tb 
section  and  its  operation  in  the  state  of  Virginia,  so 
far  as  it  is  intended  to  force  on  the  pui^chaser  a  per- 
sonal character  or  liability,  it  could  have  no  operation 
in  the  town  of  Alexandria,  at  the  dale  of  this  traos- 

Vnl  I  2  N 
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1810.  fer.  The  laws  of  Virginia  had  then  ceased  to  be  the 
J^^J^JjJ^  laws  of  Alexandria,  and  it  could  only  be  under  an 
fioctetjr  actually  existing  law^  operating  at  thef  time  of  the 
Watte'Exe-  transfer,  that  the  character  of  membenhip  in  the 
Virginia  company  would  be  forced  upon  the  por-" 
chaser.  This  is  not  one  of  those  oases  in  which 
tenure  attaches  to  an  individual  a  particular  charac- 
teristic or  obligation;  such  cases  arise  exclusively 
between  the  occupant  of  the  soil  and  the  sovereignty 
which  presides  immediately  over  the  territory.  ^  The 
transfer,  therefore,  of  the  district  of  Alexandria  to 
the  national  goyemment,  put  an  end  to  the  operation 
of  the  8th  section,  so  far  as  it  operated  by  mere  force 
of  law,  independent  of  his  own  consent,  to  fasten  ob 
the  purchaser  iae  characteristics  of  a  member.  But 
it  is  otherwise  with  regard  to  the  soi}.  The  idea  is 
now  exploded  that  a  mere  change  of  sovereignty 
produced  any  change  in  the  state  of  rights  existing 
in  the  soil.  In  this  respect  everything  remains  in 
the  actual  state,  whether  the  interest  was  acquired 
by  law,  under  a  grant,  or  by  individual  contract" 

We  consider  the  question,  then,  as  reduced  to  this : 
Does  property,  pledged  to  the  society,  continue 
iiable  for  assessments  in  the  hands  of  a  botmfide  pur- 
chaser without  notice,  notwithstanding  that  he  does 
not  become  a  member  by  the  transfer  ? 

Here  we  give  no  opinion  on  the  extent  or  meaning 
of  the  words  "  property  insured,"  how  far  they  will 
operate  to  charge  the  lands  on  which  buildings  stand. 
The  question  was  not  made  in  the  argument>  and  is 

a  Tide  6  Ciwich,  199.    Kom  r.  The  MutuU  Anuraiice  Societr. 
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probably  of  Do'coqseqvence  in.thiB  or  any  oihtr  case.      isia. 


We  only  notice  it,  in  order  that  such  a  construction  ,,     ,  ^ 
may  not  be  supposed  admitted,  as  b  too  often  con-     fiooiety 
eluded,  because  a  court  paBses  over  a  question  sub  Wfttti'' iSiw. 
sUentio. 

Whatever  be  the  property  thus  pledged^  it  is  very 
clear  that  the  words  of  the  6th  section  are  abun- 
dantly sufficient  tp  create  in  it  a  common  lan^  lien^ 
not  only  in  the  hands  of  the  original  subscriber,  but 
by  express  i^ords  in  those  of  his  assignee.  If  the 
case  rested  here,  there  would  be  no  doubt  or  difficul- 
ty;  but  eveiy  law,  and  every  contract,  must  be  con- 
strued with  a  reference  to  the  subject  of  that  law  qr 
contract,  and  which  it  is  designed  to  answer.  In  this 
view  we  readily  concede,  that  the  duration  of  the 
Ken  could  not  extend  beyond  the  duration  of  the  lia- 
bility of  the  subscriber  to  pay  the  premium ;  nor 
coix\d  the  liability  of  the  subscriber  extend  beyond 
the  liability  >of  the  company  to  indemnify  him.  On 
the  other  h^d,jt  would  seem  that  as  long  as  the 
company  could  exact  of  the  subscriber  the  premiumi 
they  ought  to  be  held  liable  to  indemnify  him.  It 
will,  then,  be  conceded  that  the  liability  of  the  sub- 
scriber, and  of  the  company,  are  mutual,  correlative;^ 
and  co'^xtensive,  and.it  remains  to  be  examined  how 
this  concession  affects  the  case. 

It  is  very  clear  that  there  are  but  three  ways  by 
which  a  subscriber  can  cease  to  be  a  member  i 
Ist  By  the  consumption  of  the  buildings  insured^ 
which  results  from  the  nature  of  the  contract. 
2d«  By  complying  with  tlie  stipulations  of  the  9th 
article  of  the  rules  and  regulations  of  the  society. 
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•  iSlS,  3d.  By  substitnting  a  vendee  in  his  place^  in  confop 
^J[^J^^[J^  mity  with  the  8th  section  of  the  act  of  the  22d  De- 
Society  cember,  1794.  If,  then,  a  subscriber  has  not  become 
Watts' Exe-  discharged  in  one  of  these  three  ways,  what  is  ta 
^"^''*  prevent  the  society  from  pursuing  Aeir  summary 
remedy  against  him?  They  are  not  bound  to  search 
for  his  vendee,  or  to  raise  the  money  by  a  sale  of 
the  property  pledged;  much  less  are  they  bound  to 
prosecute  their  remedy  against  a  purchaser  whose 
name  is  unknown  to  them,  or  who  may  be  absent 
from  the  state,  or  from  the  United  States,  or  insol- 
vent, or  protected,  at  the  time,  by  some  legal  privi- 
lege. Th^ir  contract  is  with  the  original  subscri- 
ber ;  their  rules  point  out  the  mode  in  which  he  is 
to  extricate  himself  from  this  liability,  and  if  he  has 
not  pursued  it,  what  defence  is  left  him  against  a 
suit  instituted  by  the  society?  The  court  cannot 
imagine  one  that  could  avail  him«  He  cannot  urge 
thai  he  has  parted  with  the  prooerty.  The  rules 
point  out  to  him  the  conduct  that  he  is  to  pursue  in 
that  event.  He  may  give  notice  to  the  vendee  of 
the  insurance,  and  tender  an  assiomment.  If  the  ven- 
dec  refuse  to  receive  it,  he  is  bound  to  remain  but 
six  weeks  longer  under  the  obligation  to  pay  his 
quotas  and  indemnify  the  vendee,  at  the  end  of  which 
lime  he  will  be  entitled  to  a  discharge,  upon  giving 
•due  notice,  and  complying  with  the  other  requisi-^ 
lions  of  the  9th  section.  Nor  can  he  urge  that  he 
has  no  longer  any  interest  in  the  thing  insured;  this^ 
if  any  plea  at  all,  is  none  in  his  lips.  It  belongs  to 
the  insurer  to  avail  himself  of  it,  if  it  belongs  to  any 
one.    But  it  is  t^  plea  hot  true  in  fact;  for  he  conti- 
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pues  to  indemnify  his  vendee  againstthe  quotas  that      I8I6. 
may  be  assessed,  which,  by  possibility,  may  reach  to  i^^J^^^ 
the  value  of  the  whole  property  sold  or  insured ;      Society 
and,  if  correct  in  principle  or  fact,  still  this  plea  Watu*Ei9<: 
could  not  avail  him,  since  it  is  in  consequence  of  his      ^^^^* 
o^vn  folly  or  laches  that  he  continues  liable  to  pay 
tlie  premium  of  insurance  for  another^s  property. 
And  should  it  be  urged  that  this  would  be  convert- 
ing  an  actual  insurance  into  a  wager  policy,  two 
answers  may  be  given  to  it,  either  of  which  is  suf* 
ficient ;  that  there  is  nothmg  illegal  in  a  wager  policy, 
in  itself,  and  if  there  were,  it  is  no  objection  in  this 
case,  when  it  results  from  the  constitution  and  Iaw0 
of  the  society. 

But  it  may  be  contended  that  the  insurer  is  dis- 
charged, and,  therefore,  the  liability  for  the  quotas 
ceases. 

It  is  unquestionably  true,  as  a  general  principle, 
that  where  an  insurer  nms  no  risk,  equity  does  not 
consider  him  entitled  to  a  premium ;  and,  although 
there  exist  some  reasons  in  the  policy  and  constitu* 
tion  of  this  society  to  apply  it,  in  its  fullest  extent,  to 
this  case,  yet,  to  give  the  argument,  its  utmost 
weight,  we  are  disposed  to  concede  it  But  what 
has  occurred  in  this  case  to  discharge  the  underwri- 
ters from  their  contract?  The  subscriber  was  clear- 
ly not  discharged  fix>m  his  liability  to  them,  and  this 
single  consideration  furnishes  a  strong  reason  for 
holding  them  still  bound  under  their  contract.  What 
has  the  subscriber  done  inconsistent  with  that  con- 
tract? The  only  act  he  can  be  charged  with,  is 
?ilienating,  without  endorsing,  the  policy.   But  aliena- 
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1816.  tioD  alone  is  perfe'^tly  consistent  with  the  contract^ 
JjfJJ^^^JJI^  for  the  policy  issues  to  him  and  his  assigns;  and 
Society  so  far  from  interposing  any  obstruction  to  alienation, 
Watte'Eze*  provision  is  made  for  that  very  case,  and  unlimited 
''  discretion  vested  in  the  subscriber  to  endorse  his 
policy  to  whom  he  pleases.  Nor  is  alienation,  with- 
out endorsing  the  policy,  considered  in  any  more  of- 
fensive light;  inasmuch  as  the  8th  section  which  en- 
forces the  assignment,  declares  expressly,  that  it  is 
for  the  benefit  of  purchasers  and  mortgagees,  ^^  to  the 
intent  that  they  may  not  become  losers  thereby.'' 
It  is  not  pretended  that  it  is  for  the  society  V  own  se- 
curity; npr  do  they  ever  require  notice  to  be  given 
them  in  case  of  such  transfer  of  the  policy.  As  to 
them,  therefore,  it  is  an  innocent  act,  and  we  see 
no  ground  on  which  the  society  can  be  dischar«> 
ged,  either  to  the  vendor  or  vendee — they  certainly 
remain  liable,  and  although  it  may  be  a  question  to 
which  of  them  equity  would  decree  the  moneys  yet 
to  one  or  tlie  other  it  certainly  would  be  adjudged; 
but  it  is  not  material  to  this  argument  which,  as  it  is 
a  question  between  the  vendor  and  vendee, 

If,  tlien,  tlie  case  presents  no  legal  ground  for  dis- 
charging either  insurer  or  insured  from  the  contract, 
and  the  lien  created  by  the  6th  section  be  commen- 
surate With  the  liability  of  the  insured,  it  will  follow, 
^hat  the  plaintiffs,  in  this  case,  ought  to  have  a  de« 
crec  in  their  favour. 

But  we  will  examine,  at  a  closer  view,  the  liabili- 
ty of  the  property  in  the  hands  of  the  vendee.  That 
be  is  not  liable  to  the  summary  remedy  is  evident 
from  a  variety  of  considerations.    He  must,  then,  be 
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brought  into  chancery  to  have  his  property  subject-  iBte. 
ed  to  the  consequences  of  the  lien,  whenever  a  loss  hjjJJ^]^^"^ 
happens  and  a  quota  >is  assessed.  In  that  case,  his  Society 
defence  will  always  be  just  what  it  is  in  this — ^that  Watti*  Ez»- 
he  purchased  without  notice.  But  this  was  never  ^^' 
held  to  be  a  defence  to  a  bill  to  foreclose  a  mortgage^ 
which  is  precisely  a  similar  case  to  this.  Nor  is  it 
any  better  defence  to  urge  that  he  could  derive  np 
benefit  under  the  policy  in  case  of  a  loss;  for  this  is 
precisely  the  same  defence,  a  little  varied,  as  will 
be  seen  by  supposing  that  the  vendee  of  a  mort* 
gagor  should  plead,  to  a  bill  of  foreclosure,  that  the 
money  borrowed  did  not  come  to  his  use.  But  his 
case  is  not  as  good  as  that  of  the  vendee  of  the 
mortgagor  in  the  case  supposed ;  for  the  8th  section 
makes  provision  for  his  relief.  That  section  seyfld 
^  To  the  end  that  purchasers,  or  mortgagees,  of  any 
property  insured,  may  not  become  losers  thereby,'^ 
the  vendor  shall  give  them  notice,  and  endorse  the 
policy  over.  In  what  manner  shall  the  purchasers, 
or  mortgagees,  become  losers,  unless  the  lien  is  to 
continue  on  the  property  in  their  hands  ?  If  the 
vendor  be  guilty  of  the  folly  of  paying  the  quotas*, 
and  the  vendee  never  receives  notice  of  the  lien5 
through  a  demand  from  the  society,  there  is  no  da- 
mage sustained.  If  he  should  be  asssuled  with  such 
a  demand,  he  has  a  right  to  require  of  the  vendee  an 
assignment  of  the  policy ;  and  as  there  existed  an  ori* 
gmal  duty  to  make  such  an  assignment,  it  may  well 
be  held  to  operate,  nunc  pro  tune^  and  carry  with  it 
all  the  benefits  of  an  original  assignment. 
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1816.  But  it  is  contended,  that  the  8th  section  eiplaine 

and  limits  the  6th  section  in  such  a  manner  .as  to  re^^ 


Society      strict  the  duration  of  the  lien  in  the  hands  of  the 
Watta'Eze-  vendee  to  those  casds  only  in  which  the  transfer  of 
^^*       the  policy  also  takes  place. 

This  consequence  cannot  be  logically  maintained. 
The  argument  is,  that  the  -words  "  such  change,* 
mean  only  a  change  of  the  property,  attended  with 
an  assignment  of  the  policy,  and  that  if  the  legisla- 
ture had  supposed  that  property  sold  would,  in  the 
hands  of  the  vendee,  remain  subject  to  the  lien,  they 
would  not  expressly  have  subjected  it  in  such  a  case. 
But  this  section  will,  with  pliilological  correctness, 
admit  of  a  different  constmciion,  and  a  construction 
more  cotisistent  with  legal  principles,  inasmuch  as  it 
will  not  admit  of  an  implication  inconsistent  with  the 
preceding  section,  and  even  with  other  parts  of  the 
same  section.     Nor,  if  the  construction  on  which  this 
argument  is  founded  were  unavoidable,  woul^  the 
conchision  folbw  which  the  argument  asserts.     The 
cjiiestion  is,  what  is  the  meaning  of  the  words  "  in 
every  change,^'  in  the  section  under  consideration  ? 
The  solution  is  only  to  be  found  by  referring  to  the 
preceding  and  only  other  clause  of  the  same  section ; 
and  there  we  find,  that  a  general  provision  is  inevit- 
ably to  be  made  for  every  possible  change  of  sale  or 
purchase.     The  operation  of  the  clause  will,  then,  be 
©nly  to  confirm  and  support  the  general  wordid  of 
the  sixth  section,  and  if  it  left  any  doubt  with  regard 
to  the  duration  of  the  lien  in  the  hands  of  the  vendee* 
to  remove  those  doubts  by  express  provision.     This 
L*onstrifctk)n  is  also  the  most  consistent  with  the  re- 
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cltal  in  the  first  clause  of  the  same  section,  which,  as      1816. 
has  been  before  observed,  with,  another  view,  is  ]jjj[j^^|f^ 
founded  altogether  on  the  idea  that  property  sold     Society 
remained  pledged  to  the  society  in  the  hands  of  the  Watu'  Exc- 
vendee,  whether  with  or  without  notice ;  as,  in  that      *"**^'' 
case  alone,  could  vendees,  or  mortgagees,  need  the 
protection  held  out  to  them  in  that  clause. 

But  if  a  different  construction  could  legally  be 
given  to  that  section,  so  as  to  restrict,  the  words 
**  every  such  case,"  to  mean  those  cases  only  which 
were  attended  with  an  assignment  of  the  policy,  it 
would  not  follow  that  the  lien  ceased  its  operation 
in  all  others.  To  apply  to  this  case  the  maxim, 
expressio  unius  est  exclusto  aUcrins^  would  be  a  glaring 
sophism.  For,  the  only  principle  on  which  such  a 
conclusion  could  be  founded  would  be,  that  the  re- 
petition of  a  legal  provision,  included^  with  many 
others,  in  another  law,  produced  a  repeal  of  ail  others 
by  necessary  implication.  Such  an  implication  may 
be  resorted  to,  in  order  to  determine  the  intention  of 
the  legislature  in  a  case  of  doubtful  import,  but  can- 
not operate  to  destroy  the  effect  of  clear  and  une- 
quivocal expressions.  An  obvious  and  unanswera- 
ble objection  to  giving  this  effect  to  this  clause,  is, 
that  it  puts  it  in  the  power  of  the  subscriber  to  exo- 
nerate the  property  from  the  lien  by  the  single  act  of 
Bale,  not  even  sustaining  it  for  the  term  of  six  weeks 
after  the  notice  given  of  his  intention  to  withJi-aw ; 
an  effect  glai-ingly  inconsistent,  no  less  with  the  ex- 
press words  than  with  the  geneitd  view  of  tlie  law 
on  this  subject.  For  there  is  nothing  in  the  act 
which  obliges  the  vendee  to  accept  an  assignment* 
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1816.      A  teuiler  to  hiuit.  therefore,  cannot  subject  him  te 

^j^^^J^^  any  onerous  consequences.     He  does  no  more  than 

Society      whait  he  may  lawfully  do.    If,  then,  the  Ben  ceases, 

Wfttts*  Exe-  unless  he  accepts  the  assignment,,  and  it  is  legajly  at 

cuter.      jjjg  option  to  accept  or  refuse,  the  subscriber,  in 

having  the  right  to  sell  to  Tvhom  he  pleases,  has  also 

the  duration  of  the  lien  submitted  to  his  will. 

Some  difficulty  has  also  existed  in  the  minds  of 
some  of  the  court  on  the  contingent  nature  of  this 
lien,  whether  the  lien  was  complete  to  all  purposes 
at  any  period  before  the  assessment  of  a  quota. 
But,  on  this  subject,  the  majority  are  of  opinion,  that, 
as  to  legal  incumbrancy,  or  duration  of  q  lien,  it 
makes  no  difference  whether  its  object  is  to  secure 
an  existing  debt,  or  a  contingent  indemnity.  In  the 
ease  of  Black  et  al,  mortgagees  of  Gardner,  v.  Kraig 
&  Mitchell,  this  court  sustained  a  mortgage,  given  to 
secure  an  endorser  against  notes  which  he  might  en-^ 
dorse,  Where  he  had  entered  into  no  stipulation  to 
endorse  for  tlie  mortgagor.  And,  in  the  case  of 
bonds  given  for  the  discharge  of  duties,  offices,  or 
annuities,  it  never  was  maintained  as  an  objection, 
that  the  object  of  the  lien  was  future,  contingent,  or 
uncertain.  In  this  case  the  mutual  stipulation  to  in- 
demnify each  other  against  losses  operaties  as  a  ptir- 
'  chase  of  the  lien,  and  places  the  parties  on  strong 
equitable  grounds  as  to  each  other. 

Some  cases  were  cited  in  the  argument  from  the 
reports  of  decisions  which  have  been  made  in  the 
courts  of  Virginia.  This  court  uniformly  acts  under 
the  influence  of  a  desire  to  conform  its  decisions  to 
those  of  the  state  courts  on  their  local  laws ;  andl 


OP  THE  UNITED  STATES.  291 

would  not  hesitate  to  pay  great  respect  to  those  de*      i8i6. 
cisioDs,  if  they  had  appeared  to  reach  the  (}uestion    ^«^*v*^^ 
now  under  consideration.     But  they  are  persuaded     Society 
that  those  cases  do  not  come  up  to  the  present    In  ^^tt^'  Cxo- 
the  case  of  Grecnho w  et  al  y  •  Barton,  (J  Mmf.  598.,)      ^«*o' 
it  is  true,  that  the  decision  of  the  district  QQurt,  which 
was  finally  confirmed,  was  in  favour  of  the  purr 
chaser  without  notice.     But  it  was  solely  on  tho 
question,  whether  he  was  liable  to  the  summary  re- 
medy, or,  ip  other  words,  liable  generally,  as  a  mem- 
ber.    And  the  case  of  Anne  Byrd,  reported  in  the 
cases  of  the  general  courts  was  likewise  the  case  of 
a  motion  for  a  summary  judgment.     In  the  letter 
case,  the  court  went  much  furthv^r  in  charging  the 
vendee  than  this  court  is  called  upon  to  proceed  in 
the  present  case.     But  in  neither  of  those  cases  was 
a  bill  filed  to  charge  the  vendee,  as  in  the  present ; 
nor  was  the  question  brought  up  in  either  detached 
from  that  of  his  general  liability  as  a  member. 

The  decree  below  will  be  reversed,  and  a  decree 
ordered  to  be  entered  for  the  complainants. 

Livingston,  J.^  and  Story,  J.,  dissented. 

Decree  reversed. 


OASES  IN  THE  SUPREME  COURT 


(LOCAL  LAW.) 
Walden  v.  The  Heirs  of  Gratz. 

Under  the  Act  of  Assembly  of  Kentucky,  of  1798,  enlillcd,  "  An  Act 
concernins^  champerty  and  maintenance,"  a  deed  will  pass  the  title 
to  lands,  notwithstanding  an  adverse  possession. 

Hie  statute  of  limitations  of  Kentucky,  does  not  differ  essentially  from 
the  English  statute  of  the  21st  James  I.  c.  1.,  and  is  to  be  construed 
as  that  statute,  and  all  other  acts  of  limitation  founded  upon  it,  hare 
been  construed.  The  whole  possession  must  be  taken  together; 
when  the  statute  has  once  bc;;un  to  run  it  continues,  and  ati  adverse 
possession  under  a  survey,  previous  to  its  being  carried  into  grant, 
may  be  connected  with  a  subsequent  possession. 

ERROR  to  the  circuit  court  for  the  district  of  Ken- 
tucky. This  was  an  action  of  ejectment  in  which 
the  defendants  in  error  were  the  lessors  of  the  plain^ 
tiff  in  the  court  below.  The  declaration  in  eject- 
ment was  returned  to  the  November  term  of  that 
court,  1813.  At  the  May  terra,  1814,  the  suit  was 
abated  as  to  one  defendant ;  judgment  by  default  was 
entered  against  Joseph  Day,  another  defendant;  and 
the  defendants  were  admitted  to  defend  instead  of 
the  casual  ejector.  The  lessors  of  the  plaintiff 
claimed  under  a  patent  issued  to  John  Craig,  in  No- 
vember, 1781.  On  the  20th  of  April,  1791,  Jolin 
Craig  conveyed  the  lands  mentioned  in  the  declara« 
tioii,  in  trust,  to  Robert  Johnson,  Elijah  Craig,  and 
the  survivor  of  them.  On  the  11th  of  February, 
1813,  Robert  Jolmson,    styling  himself  survivinir 
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trustee,  convejed  to  the  lessors  of  the  plaintifll    The      isia. 
defendants  below,  now  plaintiffs  in  eiTor,  claimed  ''•^^'^^ 
tinder  a  patent  issued  to  John  Coburn  in  September,        v. . 
1795,  founded  on  a  survey  made  for  Benjamin  Ne*  ^I^SttT 
therland  in  May,  1782.     .John  Coburn,  claiming 
under  the  said  sqrvcy,  entered  thereon  about  the 
year  1790,  and  dwelt  in  a  house  within  the  limits 
of  said  survey,  but  without  the  lines  of  Craig^s  patent 
On  the  trial,  the  counsel  for  the  defendants  below 
moved  the  court  to  instruct  the  jury, 

1st.  That  if  the  defendants,  and  those  under  wnom 
they  claim,  were  in  the  actual  adverse  possession  of 
the  lands  in  question,  at  the  making  of  the  deed  by 
Craig's  trustee  to  the  lessors  of  the  plaintiff, .  that 
deed  did  not  pass  such  title  as  would  enable  them  to 
recover  in  this  suit 

2d.  That  if  the  defendants*  and  those  under  whom 
they  claim,* were  m  the  actual  adverse  possession  of 
the  lands  in  question,  at  the  making  of  the  deed  by 
Craig's  trustee  to  the  lessors  of  the  plaintiff,  and  had 
held  such  adverse  possession  for  twenty  years  next 
before  said  time,  that  said  deed  did  not  pass  such  title 
as  would  enable  the  plainti£&  to  recover  in  this  suit. 

3d.  That  if  the  defendants,  and  those  under  whom 
they  claim,  have  had  possession  of  tlie  land  in  ques- 
tion, or  any  part  thereof,  for  twenty  years  next  be- 
fore the  commencement  of  this  suit,  that  the  plaintiff 
cannot  recover  the  lands  so  possessed  for  twenty 
year*. 

On  the  two  first  points,  tl^c  court  instructed  the 
jury  that,  accoi*ding  to  the  principles  of  the  comirton 
law,  the  deed  from  Craig's  trustee  to  the  lessors  of 
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1816.  the  plaintiff,  would  not  pa^s  the  title  to  the  lesson  of 
^'^^^^^  ^^  plaintiff;  but  that  under  the  operation  of  the  act 
▼.  of  assembly  uf  the  state  of  Kentucky,  of  1798,  the 
GratiT^  8&i<l  ^^^  vms  valid,  and  did  pass  the  title  to  the  les- 
sors of  the  plaintiffs,,  notwithstanding  the  adverse 
possession  of  tlie  defendants.  The  court  refused  to 
give  the  last  instruction  applied  for,  but  did  instruct 
the  juiy  that  if  Cobum  entered  upon  the  land  in  con- 
troversy, under  the  survey  on  wtiich  his  patent  was 
founded,  and  he,  and  those  holding  under  him,  held 
the  said  lands  for  twenty  yi^ars  and  upwards,  prior  to 
th<»  commencemenit  of  this  suit,  yet,  as  the  patent  to 
Cobum  did  not  issue  until  179S,  such  pdssession 
could  not  avail  the  defendants  claiming  under  the 
said  Cobum,  but  that  the  plaintiffii  could  recover,  not- 
withstanding such  possession.  To  theset  opinions 
and  instructions,  given  by  the  court,  the  counsel  for 
the  defendants  below  excepted,  and  the  cause  was 
brought  by  writ  pf  error  into  this  court 

Hardin,  for  the  plaihtiff  in  error,  and  defendant  in 
.  ejectment.  1  •  No  person  out  of  possession  can^grant ; 
First,  because,  at  common  law  there  must  be  livery 
of  Seisin.  Secondly,  because  the  grantee  could  not 
purchase  a  mere  right  of  action.  Cpbura  was  in 
possession  adversely  ;  therefore,  ihe  deed  fmm  Cleg's 
trustee  to  the  lessors  of  the  plaintiffs  was  void.  2. 
7he  limitation  of  twenty  year's  possession  by  the 
defendant  before  notice  of  the  ejectment  was  a  com- 
plete bar.  3.  The  deed  of  trust  wasyoiW,  and  it  was 
incumbent  upon  the  plaintiff  to  prove  that  one  of  the 
trastees  was  dead^    The  recital  in  the  deed  of  con* 
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veyance  that  C  Craig  was  deiij  was -no  sufficient      isie. 
evidence  of  that  fact^  except  as  between  the  grantor 
and  grantee.    4.  There  is  error  in  the  judgment  by 
default  against  Day. 

Hughes  and  Talbot^  contra*  1.  Before  the  act  of 
1798,  ^^  concerning  champerty  and  maintenance,^ 
no  title  could  pass  without  an  actual  possession  of 
the  grantor;  but  this  statute  has  abrogated  the 
common  l^w  in  that  particular.  But,  in  fact,  Cobum 
was  not  in  possession  adversefy^  and  a  grant  from  the 
commonwealth  ot  vacant  lands,  gives  the  patentee  a 
right  to  convey.  2.  A  person  leaving  it  equivocal 
what  his  possession  was,  cannot  have  an  instruction 
in  his  favour.  It  doejs  not  appear  what  part  the  de*  . 
fendtfnt  po£^sessed,nor  was  the  instruction  asked  under 
an  adverse  possession.  Twenty  years*  possession 
was  rid  bar :  the  local  courts  adhere  to  'he  English 
principle,  that  when  the  statute  has  once  begun  to 
run,  it  continues ;  but  the  act  of  assembly  differs 
materially  from  the  English  act  of  21  Jam^s  I.  c.  1.: 
and,  after  the  statute  has  begun  to'  run,  it  stops  it 
the  title  passes  to  a  person  under  any  legi^l  disabili* 
ty,  and  recommences  after  the  disability  is  removed. 

Marshall,  Ch.  J.^  delivered  the  opinion  of  the  March  iatb« 
court,  and,  after  stating  the  facts,  proceeded  as  fol 
lov7s : 

The  act  of  assf^nbly,  on  which  the  opinion  of  the 
court  below,  on  the  first  question,  was  given,  b  en* 
titled,  ^^  An  act  concerning  champerty  and  mainte- 
nance.'*   It  enacts.  "  that  no  person  purrhasing,  or 
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1816.      procuring  an  interest  in  any  legal  or  equitable  claim 
'^^"^'^'^   to  land  held,  &c.,  shall  be  precluded  from  prosecu- 
F.         ting  or  defending  said  claims  under  such  purchase  or 
^Gmto™^  contract ;  neither  shall  any  suit,  or  suits,  brought  to 
establish  such  purchase,  or  make  good  the  title  to 
such  claim,  be  considered  as  doming  within  the  pro- 
visions, either  ^t  common  law  or  by  statute,  against 
champerty  or  maintenance,*'  &c.     This  court  is  of 
opinion,  that  this  statute  enabled  the  lessors  of  the 
plaintiff  to  maintain  a  suit  in  their  own  name  for  the 
lands  conveyed  to  them,  and  that  there  is  no  error 
in«ithis  instruction  of  the  circuit  court. 

On  the  third  question  the  circuit  court  instructed 
the  jury  that  an  adverse  possession  under  a  survey, 
pi*evious  to  its  being  carried  into  grant,  could  not  be 
connected  with  a  subsequent  possession,  biit  th&t  the 
computation  must  commence  from  the  date  of  the 
patent  In  giving.this  opinion,  the  court  unquestion- 
ably erred.  No  principle  can  be  better  settled  than 
that  the  whole  possession  must  be  taken  together. 

The  counsel  for  the  defendants  in  error  have 
endeavoured  to  -sustain  this  opinion  by  ia  construc- 
tion of  the  statute  of  limitations  of  Kentucky. 
They  contend,  that  after  the  statute  has  begun  to 
run,  it  stops,  if  the  title  passes  to  a  person  under  any 
legal  disability,  and  recommences  after  such  disabili- 
ty shall  be  removed.  This  construction,  in  the  opi- 
nion of  this  court,  is  not  justified  by  the  woixls  of  the 
statute.  Its  language  does  not  vaiy  essentially  from 
the  language  of  the  statute  of  James,  the  construe* 
tion  of  which  has  been  well  settled ;  and  it  is  to  be 
construed  as  that  statute*,  and  all  other  acts  of  limi-- 
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tatioQ  founded  on  it,  have  .been  construed.    This      1816. 
court  is,  therefore,  of  opinion,  that  there  is  error  in   ^"fTj^ 
the  instruction  given  by  the  circuit  court  to  the  jury        ▼. 
en  the  third  prayer  of  the  plaintiff  in  error/  oms. 

It  has  been  contended  by  the  counsel  for  the  plain* 
tiff,  that  there  is  also  error  in  the  judgment  rendered 
against  Joseph  Day  by  default ;  but  of  his  ca^e  the 
court  can  take  no  notice,  as  he  is  nbt  one  of  the 
plaintiffs  in  error,  and  the  judgment  rendered 
against  him  is  not  before  us.  The  judgment  must 
be  reversed  for  error  in  the  directions  of  the  court 
to  the  jury  on  the  third  pomt,  on  which  instructions 
vere  given. 

Judgment.  This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record,  from  the  circuit  court  for  the 
district  of  Kentucky,  and  was  argued  by  counsel.  On 
consideration  whereof  this  court  is  of  opinion,  that 
there  is  error  in  the  proceedings  and  judgment^  of  the 
circuit  court  in  this,  that  the  judge  diereof  directed 
the  jury  that  the  tenants  in  possession  could  not  con- 
nect their  adverse  possession  previous  to  the  date  of 
the  patent  under  which  they  claimed  with  their  ad- 
verse possession  subsequent  thereto,  but  in  the 
length  of  time  which  would  bar  the  action  could 
compute  that  only  which  had  passed  subsequent  to 
the  emanation  of  their  grant  Wherefore,  it  is  con- 
sidered by  the  courts  that  the  judgment  of  the  ^ir^ 

o  Vide  4  T.  jR.  J300.    Doe,  ex  dein«  Dwmaw,  r.  Jooest 
Vol.  I.  ?P 


Sgt  OASES  IN  THE  SUPKEME  COURT 

1816.      euit  court  be  reversed  and  annulled,  and  that  tba 

^^if>^^^  cause  be  remapded  to  the  circuit  courtt  with  direc? 

Th© 

jSMTtwm.    (ions  to  award  a  new  tnal.iberein. 

Judgweot  reyersed. 


(PRIZE.) 

The  HarrisofL — Herbert,  Claimants 

if  the  Datioaal  character  of  property,  captorad  and  brought  in  foi 
adjudicatiof .,  appears  ambigoous  or  neutral,  and  no  claim  is  inter- 
posed, the  cause  is  postponed  for  tk.  year  and  a  day  ^tUir  tho  prize 
proceedings  are'  commenced ;  and  if  no  claimant  «tpp«an  vi^ithiii 
that  time,  the  property  is  condenmed  to  the  captors. 

In  prize  causes  this  court  has  an  appellate  jurisdiction  only,  and  a 
claim  cannot  for  the  first  time  be  interposed  here ;  but  where  the 
court  below  bad  proceeded  to  adjudication  before  the  above  period 
had  elapsed,  the  cause  was  remanded  to  that  crourt,  with  directions 
fo  allow  a  claim  to  be  filed  therein,  and  the  libel  to  be  amend- 
ed,  &c. 

Apfcal  from  the  circuit  court  for  the  district  of 
Mainland.  The  libel  filed  bj  the  captors,  in  tlii^ 
case,  in  the  district  court,  alleged,  that  the  goods  for 
'which  condemnation  was  ?'^iiQ^lit,  were  captured  and 
taken  out  of  a  Spanish  vessel.  No  claim  was  filed 
for  the  goods  in  either  pf  the  courts  below.  But, 
upon  the  hearing,  the  district  court  dismissed  the 
libel,  upon  the  ground,  that  the  propertj,  to  whom*- 
j^oever  belonging,  was  protected  by  the  Idth  article 
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•f  the  treaty  of  1795  with  .Spain,  by  which^  fre^      1816. 
ahips  make  free  goods ;  and  ihis  decree  was  affinn*    '^^^"'"'''^^ 
ed)  upon  the  same  principle,  in  the  circuit  court  The    HftrriMm. 
captors  brought  the  cause,  by  appeal,  to  this  6ourt ; 
and  a  motion  was  made  by  Winder^  in  behalf  of  Elrj 
Herbert,  aii  asserted  claimant,  to  be  admitted  tq  filit 
a  claim  iti  this  court 


Story,  J.,  delivered  the  opinion  of  the  court  llucb  itA* 
We  have  considered  this  question  with  9  view  to 
the  general  rules  of  practice.  Whenever  a  prize  it 
brought  to  adjudication  in  the  admiralty,  if,  upon  tha 
hearing  of  the  cause  upon  the  ship^s  |iapers,  and  the 
evidence  taken  in  preparatory,  the  property  appears 
to  belong  to  enemies,  it  is  immediately  condemned. 
If  its  national  character  appear  doubtful,  or  even 
neutral,  and  no  claim  is  interposed,  the  court  do  not 
proceed  to  a  final  decree,  but  the  cause  is  postponed^ 
with  a  view  to  enable  any  person,  having  title,  to  as- 
sert it,  within  a  reasonable  time,  before  the  court 
This  reasonable  time  has  been,  by  the  general  usaga 
of  nations,  fixed  to  a  year  and  a  day  after  the  insti* 
tution  of  the  prize  proceedings ;  and  if  no  claim  be 
interposed  within  that  period,  the  property  is  deem- 
ed i^  be  abandoned,  and  is  condemned  to  the  cap- 
tors for  contumacy  and  default  of  the  supposed  own- 
er. In  the  present  case  the  prescribed  period  had 
not  elapsed  at  the  time  when  the  district  court  pro- 
ceeded to  decree  a  dismissal  of  the  lib^l.  A  claim 
cannot,  by  the  practice  of  this  court,  be  for  the  first 
time  interposed  here.  In  prize  causes  this  court  can 
exercise  only  an  appellate  jurisdiction,- and  between 


T. 

Fiaber. 
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1816.  parties  who  have  litigated  in  the  court  helow.  We 
are  all*  therefore,  of  opinion  that  this  cause  ought  to 
be  remanded  to  the  circuit  court,  with  directions  to 
allow  the  claim  to  be  filed  in  that  court;  and,  also^ 
to  allow  the  libel  to  be  amended  so  as  to  conform  to 
the  general  allegation  of  prize,  and  enable  the  cap- 
tors to  obtain  condemnation  of  the  property^,  if  the 
asserted  claim  shall  not  be  sustained,  and  the  proper- 
ty shall  not  appear  entitled  to  the  protection  of  the 
Spanish  treaty. 

Case  remanded."* 

a  Vide  ArfEXtDiXf  note  II. 


(COMMON  LAW.J 

Harden  v.  Fisher  et  al.  ' 

Under  the  9Ui  artible  of  the  treaty  of  1794,  between  the  United  States 
and  Great  Britain,  by  which  it  is  proTided  that  British  sabjecti* 
holding  lands  in  the  United  States,  and  their  bcira,  so  far  as  respects 
those  lands,  and  the  remedies  incident  thereto,  should  not  be  con- 
sidered as  aliens;  the  parties  must  show  that  the  title  to  the  land 
for  which  the  snit  was  oonunenced  was  in  them,  or  their  ancestors^ 
at  the  time  the  treaty  was  made. 

Error  to  Jhe  circuit  court  for  the  district  of  New- 
York.  This  case  was  argued,  with  great  leammg 
and  ability,  by  Hoffman^  for  the  plaintiff  in  error, 

and  defendant  in  ejectment,  and  by  Stockton,  for  the 
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defendants  m  error,  and  plaintiffs  u>  ejectment.    But,      Wl^ 
as  the  court  gave  no  judgment  upon  the  points  dis- 
cussed, the  argument  has  been  omitted. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  Mwch  istb, 
court. 

This  is  an  action  of  ejectment,  brought  bj  the  de- 
fendants in  error,  in  tlie  circuit  court  for  the  district 
of  New-York,  to  recover  certain  lands,  which  they 
claim  as  the  heirs  of  Donald  Fisher,  deceased.  A 
special  verdict  was  found  in  the  case,  which  shows  that 
Donald  Fisher  was  a  British  subject,  residing  in  the 
city  of  New- York,  and  departed  this  life  in  the  year 
1798,  leaving  the  lessors  of  the  plaintiffs  in  eject- 
ment his  heirs  at  law,  who  are,  also,  British  subjects. 
The  plaintiffs,  being  thus  found  to  be  British  sub- 
jects, are  incapable  of  maintaining  an  action  for  real 
estate  in  the  state  of  NeW'-York,  unless  they  are  en- 
abled to  do  so  by  the  9th  article  of  the  treaty  be- 
tween the  United  States  and  Great  Britain,  made  in 
the  year  1794,  which  provides  that  British  subjects, 
holding  lands  in  the  United  States,  and  their  heirs, 
so  far  as  respects  those  lands,  and  the  legal  reme- 
dies incident  thereto,  should  not  be  considered  as 
aliens.  To  avail  themselves  of  this  treaty,  the  les- 
sors of  the  plaintiff  below  must  show  that  their  an- 
cestors held  the  lands  for  which  this  suit  was  insti- 
tuted, at  the  time  when  it  was  made.  The  court 
does  not  mean  to  say  that  they  must  show  a  seisin 
in  fact,  or  an  actual  possession  of  the  land,  but  that 
the  title  was  in  him  at  the  time.    This  must  be 
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1816,      shown  m  order  to  bring  the  case  within  the  protect 
tion  afforded  bj  the  treatj. 

The  jurors  fidd  that  D>onald  Fisher  was»  on  the 
Ist  day  of  January^  in  the  year  1777,,  seised  ih  his 
demesne,  as  of  fee,  of  thelands  and  tenements  in  the 
4ieclaration  mentioned,  and  was  in  the  aotual  posses- 
sion thereof,  and  continued  so  sebed  and  possessed, 
until  the  rendering  &e  judgment  herein  after  men- 
tioned. 

On  the  17th  day  of  April)  in  the  year  1780,  the 
grand  jury,  for  the  county  of  Charlotte,  in  the  state 
of  New*York,  found  an  indictment,  stating  that  Don- 
ald Fisher  (who  is  the  ancestor  under  whom  the 
lessors  of  the  plaintiffs  claim)  did,  on  the  14th  day 
of  July,  in  the  year  1717,  Voluntarily,  with  force  and 
arms,  adhere  to  the  enemies  of  the  state.  The  re- 
cord proceeds  to  state,  that  ^  the  said  Donald  Fisher 
having,  according  to  the  form  of  the  act  of  the  Le- 
gislature, enti'tled  *  Bti  act  for  the  forfeiture  and  sale 
of  the  estates  <$iFplersons  who  have  adhered  to  the 
enemies  of  the  state,^  Sic.  been  notified  to  appear 
and  traverse  the  said  indictment,  and  not  having 
apjpeared  and  traversed  within  the  time,  and  in  the 
manner  in  and  by  the  said  act  limited  and  required, 
it  is,  therefore,  considered  that  the  said  Donald 
Fisher  do  forfeit  all  and  singular  the  estate,  both  real 
and  personal,  whether  in  possession^  reversion,  or  re- 
mainder, had  or  claimed  by  him  in  this  state.''  This 
judgment  was  signed  on  the  29th  day  of  December, 
1783,  and  is  the  judgment  referred  to  in  the  special 
verdict,  as  herein  before  mentioned.  Under  these 
proceedings  the  lands  in  the  dcclaratioji  mentioned 
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were  sold,  and  the  defendants.  In  tlie  court  below,      1816. 
hold  under  that  sale.  ^'^^'!^ 

There  are  other  pomts  raised  m  the  special  ver-  v. 
diet,  and  urged  by  counsel ;  but  it  will  be  unnecessar 
Tj  to  notice  them,  and  the  court  does  not  mean  to 
give  any  opinion  on  them.  The  court  gave  judg- 
ment for  the  plsdntifls  below,  and  that  judgment  is 
now  before  this  court  on  a  writ  of  enor. 

It  is  contended  by  the  defendants  in  error  that 
this  judgment  having  been  rendered  subsequent  to 
the  treaty  of  peace  of  1783,  and  in  direct  repug- 
nance thereto,  is  not  merely  voidable,  but  absolutely 
void.  By  the  plaintiffs  it  is  alleged  to  be  voidable 
only. 

This  court  cannot  now  decide  that  question.  The 
verdict  does  not  find  tliat  Donald  Fisher  held  his 
title  until  the  treaty  of  1794  was  made,  and  although 
nothing  is  found  to  show,  that  he  has  parted  with  it, 
yet  the  court  Cannot  presume  that  he  did  not  part 
with  it  The  verdict  ought  to  have  shown  that  the 
title  was  in  Donald  Fisher  when  the  treaty  was  made, 
and  cdntinued  in  him  to  the  time  of  his  death.  For 
^this  essential  defect,  the  verdict  is  too  imperfect  to 
enable  the  coyrt-to  decide  on  the  case.  The  judg- 
ment of  the  circuit  court  must,  therefore,  be  rever- 
sed, and  the  cause  remanded  to  that  court,  with  di- 
rections to  award  a  venire  facias  de  novo. 

JuDOHENT.  This  cause  came  on  to  be  heard  on 
the  transcript  of  the  record  of  the  circuit  court  for 
the  district  of  New*York,  and  was  argued  by  coun- 
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IB}6.  Bel;  ail  which  being  considered^  this  court  is  of  opi- 
^'^^^^^  nion  that  there  is  error  in  the  judgment  of  the  cir- 
cuit court  for  the.  district  of  New-York,  in  this,  that 
the  said  court  ought  not  to  have  rendered  judgment 
on  the  said  verdict  in  favour  of  ilie  plaintiffs  in  eject- 
ment, because  it  does  not  appear  certainly,  in  the 
said  verdict,  that  the  ancestor,  under  whom  thej 
claim,  held  in  law,  or  in  fact,  the  lands  mentioned  in 
the  declaration,  when  the  treaty  of  1794,  between 
the  United  States  and  Great  Britain,  was  made; 
therefore,  it  is  considered  by  this  court,  that  die 
said  judgn^ent  be  reversed,  and  annulled,  and  that 
the  cause  be  remanded  to  the  circuit  court,  for  the 
district  of  New- York,  with  directions  to  award  a  t?«^ 
nire  facias  de  tiovo. 

Judgment  reversed/ 

a  Vide  1 1  Johns,  R^.  418.    Jacktoii  ?•  Decker. 
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(CONSTITUTIONAL  LAW.) 

MAfiTiN,  lieir  at  law  and  devisee  of  Faiwax^  v.Uvts^ 
TER^s  Lessee. 

Tlie  appellate  jarisdictioo  of  the  supreme  court  of  tiie  United  Statea 
extendi  to  a  ^nal  judgment  or  decree  in  any  suit  in  the  highest  court 
of  law  or  equity  Of  a  state ;  vhere  is  drawn  in  question  the  ralidjty 
of  a  treaty,  or  statnte  of,  or  an  authority  exercised  undar,  the  Vt^ 
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led  Slatoi,  and  the  deoiaion  is  against  their  Taladitj;  or  where  is 
dra#n  in  qaestion  the  Talidity  of  a  statute  of,  or -an  authority  exer- 
cised under,  any  state,  on  the  ground  of  their  being  repugnant  to  the 
ooostilntioo,  treaties,  or  laws  of  the  United  States,  and*  the  decision 
is  in  farour  of  such  their  rulidi^ ;  or  the  construction  of  a  treaty,  or' 
statute  of,  or  commission  held  under,  the  United  States,  and  the 
decision  is  against  the  title,  right,  privilege,  or  exemption  specially 
set  up  or  claimed,  hj  either  party,  under  such  clause  of  the  constita* 
tion,  treaty,  statute  or  commission. 

Such  judgment  or  decree  may  ^  reexamined  by  writ  of  error  in  the 
same  manner  as  if  rendered  in  a  circuit  court. 

.If  the  cause  has  been  once  remanded  before,  and  the  state  court  de- 
cline or  refuse  to  carry  into  efost  the  mandate  of  the  supreme  court 
.thereon,  this  court  will  proceed  to  a  final  decision  of  the  same,  and 
award  execution  thereon. 

If  the  validity  or  construction  of  a  treaty  of  the  United  States  is  drawn 
in  question,  and  the  decision  is  against  its  validity,  or  the  title  spe* 
cially  set  up  by  either  party,  under  the  treaty,  this  court  has  juris* 
diction  to  ascertain  that  title  and  determine  its  legal  validity,  and 
is  not  confined  to  the  abstract  construction  of  the  treaty  itself 

The  return  of  a  copy  of  the  record,  under  the  seal  of  the  couipt,  certified 
by  the  clerk,  and  annexed  to  the  writ  of  error,  is  asufiicient  return 
in  such  a  case. 

It  need  not  appear  that  the  judge  who  granted  the  writ  of  error  did» 
upon  issoing  the  citation,  take  a  bond,  as  required  by  the  23d  section 
of  the  judiciary  act  That  provisiou  is  merely  directory  to  the 
judge,  and  the  presumption  of  law  is,  until  the  contrary  appears,  that 
eveiy  judge  who  signs  a  citation  has  obeyed  the  injunctions  of  the 
act 
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Lessee. 


This  was  a  writ  of  error  to  the  court  ojT  appeals 
of  the  state  of  Virginia,  founded  upon  the  refusal  of 
that  court  to  obey  the  mandate  of  this  court,  requir- 
ing ^^  judgment  rendered  in  this  same  cause,  at 
February  term,  1813,  to  be  carried  into  due  execu* 
tion.  The  following  is  the  judgment  of  the  court  of 
appeals,  rendered  on  the  mandate :  ^^  The  court  is 
unanimously  of  opinion  that  the  appellate  power  of 
the  supreme  court  of  the  United  States  does  not 
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1816.  extend  to  this  court  under  a  sound  construction  of 
the  constitution  of  the  United  States ;  that  so  much 
of  the  25  th  section  of  the  act  of  congress,  to  establish 
the  judicial  courts  of  the  United  States,  as  extends 
the  appellate  jurisdiction  of  the  supreme  court  to  this 
court,  is  not  in  pursuance  of  the  constitution  of  the 
United  States.  That  the  writ  of  error  in  tliis  cause 
was  improvidently  allowed  under  the  authority  of 
that  act ;  that  the  proceedings  thereon  in  the  supreme 
court  were  coram  nonjudice  in  relation  to  this  court, 
and  that  obedience  to  its  mandate  be  declined  hj  the 
court." 

The  original  suit  was  an  action  of  ejectment, 
brought  by  the  defendant  in  error,  in  one  of  tlie  dis- 
trict courts  of  Virginia,  holden  at  Winchester,  for 
the  recovery  of  a  parcel  of  land,  situate  within  that 
tract,  called  the  northern  neck  of  Virginia,  and 
part  and  parcel  thereof.  A  declaration  in  eject- 
ment was  ser\'ed  (April,  1791)  on  the  tenants  in 
possession ;  whereupon  Denny  Fairfax,  (late  Denny 
Martin,)  a  British  subject,  holding  the  land  in  ques- 
tion, under  the  devise  of  the  late  Thomas  Lord  Fair- 
fax, was  admitted  to  defend  the  suit,  and  plead,  the 
general  issue,  upon  the  usual  terms  of  confessing 
lease,  entiy,  and  ouster,'&c.,  and  agreeing  to  insist,  at 
the  trial,  on  the  title  only,  &a.  The  facts  being 
settled  in  the  form  of  a  case  agreed  to  be  taken  and 
considered  as  a  special  verdict,  the  court,  on  con* 
sideration  thereof,  gaye  judgment  (24th  of  April, 
1794)  in  favour  of  the  defendant  In  ejectment 
From  that  judgment  the  plaintiff  in  ejectment  (now 
defendant  in  error)  appealed  to  the  court  of  appeals, 
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being  the  highest  court  of  law  of  Virgmia.    At  April      1816. 
term,  1810,  the  court  of  appeak  reversed  the  judg- 
DieDt  of  the  district  court,  tod  gave  judgment  for  the 
then  appellant,  now  defendant  in  error,  and  there- 
upon the  case  was  removed  into  this  court. 
State  of  the  facts  as  settled  bjr  the  case  agreed. 
1st.  The  title  of  the  late  Lord  Fairfax  to  all  that 
entire  territory  and  tract  of  land,  called  the  Northern 
Neck  of  Virginia,  the  nature  of  his  estatein  the  same,  as 
he  inherited  it,  and  the  purport  of  the  several  charters 
and  grants  from  tlie  kings  Charles  11^  and  Ja^es  U., 
under  which  his  ancestor  held,  are  agreed  to  be  truly 
recited  in  an  act  of  the  assembly  of  Virginia,  passed 
in  the  year .  1736^  [Vide  JRev.  Gode^  y.  1.  ch.  3.  p.  5.] 
^  For  the  confirming  and  better  securing  the  titles  to 
lattds  in  the  Northern  Neck,  held  under  the  Rt  Hon. 
Thomas  Lord  Fairfax,''  &c. 

From  the  recitals  of  the  act,  it  appears  that  the 
first  letters  patent  (1  Car.  11.)  granting  the  land  in 
question  to  Ralph  Lord  Hopton  and  others,  being 
surrendered,  in  order  to  have  the  grant  renewed,  with 
alterations,  the  Earl  of  St  Albans  and  others  (partly 
survivors  of,  and  partly  purdbasers.  under,  the  first 
patentees)  obtidned  new  letters  patent  (2  Car.  II.) 
for  the  same  land  and  appurtenances,  and  by  tlie 
same  description,  but  with  additional  privileges  and 
reservations,  S(C.' 

The  estate  granted  is  described  to  be,  ^jJU  thai 
thiire  trgd^  territory^^orpareel  of  land,  situate^  Sre^^and 
bounded  byyond  mthin  the  heads  of,  the  rivers  Tcgppa-- 
hmnock^  ^c.,  together  with  the  rivers  themsehes^  and  all 
the  ishmki  Src.^  and  all  woodsj  tauknooodsy  timber^  iVr.. 
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1816.  mines  of  gold  cnui  silver,  leadt  Hn,  Src^  end  quarries  of 
stone  and  cod^  Sccj  to  have^  hold,  end  enjoy  the  said  trad 
ofhnds  Src.  to  the  said  [patentees,]  their  heirs  and  assigns 
for  ever,  to  their  only  use  and  kehoof,  and  to  no  other 
use,  intent,  or  purpose  whatsoever^ 

There  is  I'esoned  to  the  crown  the  annual  rent 
of  6/.  13^.  4d.  ^Mn  lieu  of  all  servicea  and  demands 
whatsoever;^  also  one-fifth  part  of  all  gold,  and  one?> 
tenth  part  of  all  silver  mines. 

To  the  absolute  title  and.  seisin  in  fee  of  the  land 
and  its  appurtenance,  and  the  beneficial  use  and  en^ 
jojmcnt  of  the  same,  assured  to  the  patentees,  as 
tenants  in  eaptte,  bj  the  most  direct  and  abundant 
terms  of  conveyancing,  there  are  superadded  certain 
doUateral  powers  of  baronial  dominion ;  Teserving, 
l^owever,  to  the  governor,  council  and  assembly  of 
Virginia,  the  exclusive  authority  in  all  the  military 
concerns  of  the  granted  territoiy,  and  the  power  to 
impose  *taxea  on  the  persons  and  property  of  its  in* 
habitants  for  the  public  and  common  defence  of  the 
colony,  as  well  as  a  general  jurisdiction  over  the  pa* 
t^ntees^  their  heirs  atid  assigns,  and  all  other  inha- 
bitants of  the  said  territory. 

In  the  enumci-ation  of  privileges  specifically  grant- 
ed to  *the  patentees,  their  heirs  and  assigns,  is  that 
^kfrcehf  and  unthoui  molestation  of  the.  king,  to  give^ 
grant^^or  by  any  ways  or  means,'seU or^oUen  eJland  sin^ 
gular  the  granted  premises^  and  every  part  and  pared 
thereof,  tb  any  person  or  persons  being  willing  to  contract 
for,  or  buy^  the  sameP 

There  is  also  a  condition  to  avoid  the  grant,  as  to 
so  much  of  the  granted  premises  as  should  not  be 
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possessed,  inhabited,  or  planted,  by  the  means  or      isie. 
procurement  of  the  patentees,  their  heirs  or  assigns,  ^"^^^^^^ 
in  the  space  of  21  years.  ▼•  , 

The*  third  and  last  of  the  letters  patent  referred 
to,  (4  Jac.  II.,)  after  reciting  a.  sale  and  conveyance 
of  the  granted  premises  by  the  former  patentees,  to 
Thomas  Lord  Culpepper,  ^'  who  was  thereby  become 
sok  owner  and  proprietor  thereof,  in  fee  simpk^^^  pro- 
ceeds to  confirm  the  same  to  Lord  Culpepper,  in  fee 
simple,  and  to  release  him  from  the  said  condition, 
for  having  the  lands  inhabited  or  planted  as  afore- 
said. 

The  said  act  of  assembly  then  recites,  that  Tho<> 
mas  Lord  Fairfax,  heir  at  law  of  Lord  Culpepper, 
had  become  **  sole  proprietor  of  the  said  tetiitory^ 
with  the  appurtenmces^  and  the^  abope^fecited  letters 
patent.^ 

By  another  act  of  assembly,  passed  in  the  year 
1748,  (^Rev.  Code^y.l.  ch.  4.  p.  10.,)  certain  grants 
from  the  crown,  made  while  the  exact  boundaries  of 
the  Northern  Neck  were  doubtful,  for  lands  which 
proved  to  be  within  those  boundaries,  as  then  recently 
settled  and  determined,  were,  with  the  express  consent 
of  Lord  Fairfax,  confirmed  to  the  grantees ;  to  be 
held,  nevertheless,  of  him,  and  all  the  rents,  services, 
profits,  and  emoluments,  (reserved  by  such  grants,) 
to  be  paid  and  performed  to  him. 

In  another  act  of  assembly,  passed  May,  1779,  for 
establishing  a  land  ofiice,  and  ascertaining  the  terms 
and  manner  of  granting  waste  and  unappropriated 
lands,  there  is  the  following  clause,  viz.  (vide  Chy. 
JBev.  of  1783,  ch.  13.  %.  6.  p.  98.)  ''And  that  the 
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I6ld.  proprietors  of  land  within  this  commonwealth  maj 
no  longer  be  subject  to  anj  servile,  feudal^  or  preca- 
rious tenure,  and  to  prevent  the  danger  to  a  free 
state'  frotn  perpetual  revenue,  be  it  enacted,  that 
the  royal  mines,  quit-rents,  and  all  other  reservations 
and  conditions  in  the  patents  or  grants  of  land  (rom 
the  crown  of  England,  under  the  former  govern- 
ment, shall  be,  and  are  hereby  declared  null  and 
void ;  and  that  all  lands  thereby  respectively  grant- 
ed shall  be  held  in  absolute  and  unconditional  pro- 
perty, to  all  Intents  and  purposes  whatsoever,  in  the 
sa«,ae  manner  with  the  lands  hereafter  granted  by  the 
commonwealth,  by  virtue  of  this  act.*^ 

2d.  As  respects  the  actual  exercise  of  his  proprie- 
tary rights  by  Lord  Fairfax. 

It  is  agreed  that  he  did,  in  the  year  1748,  open 
and  conduct,  at  his  own  expense,  an  office  within  the 
Northern  Neck,  for  granting  and  conveying  what  he 
described  and  called,  the  waste  and  upgranied  landi 
therein,  upon  certain  terms,  and  according  to  certain 
rules  by  him  eistablished  and  published';  that  he  did^ 
from  time  to  time,  grant  parcels  of  such  lands  in  fee ; 
(the  deeds  being  registered  at  his  said  offiipe,  in 
books  kept  for  that  purpose,  by  his  own  clerks  and 
agents^)  that,  according  to  the  uniform  tenor  of 
such  grants,  he  did,  styling  himself /if <pnWof  of  the 
Northern  Neck,  &c;,  in  consideration  of  a  certain 
composition  to  him  paid,  and  of  certain  annual  rents 
therein  reserved,  grant,  kc* ;  with  a  clause  of  re- 
entry for  non-payment  of  the  rent,  *&c.;  that  he 
also  demised,  for  lives  and  terms  of  years,  parcels 
of  the  same  description  of  lands,  also  reserving  aa« 
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naal  rents  j  that  he  kept  hjm  sidd  office  open  for  the      181«« 
purposes  aforesaid,  from  the  jear  1748  tUl  his  death,  ^"^[^^^ 
in  Decemher;  1781;   durinir  the  whole  of  which        ▼. 
period,  and  before,  he  exercised  the  right  of  grant- 
ing in  fee,  and  demising  for  lives  and  terms  of  jefuns, 
as  aforesaid,  and  received  and  enjoyed  the  rents 
annually,  m  they  accrued,  as  well  under  the  grants 
in  fee,  as  under  the  leases  for  lives  and  years.    It  is 
also  agreed  that  Lord  Fairfax  died  seised  of  lands 
b  the  Northern  Neck,  equal  to  about  300,000  acres^ 
which  had  been  granted  by  him  in  fee,  to  one  T.  B, 
Martin,  upon  the  same  terms  and  conditions,  and  in 
the  same  form,  as  the  other  grants  in  fee  before  de* 
scribed;    which  lands  were,   soon  after  being  so 
granted,  reconveyed  to  Lord  Fairfax  in  fee. 

3df.  Lord  Fairfax,  being  a  citizen  and  inhabitant  of 
Virginia,  died  in  the  month  of  December,  1781,  and, 
by  his  last  will  and  testament,  duly  made  and  pub- 
lished, devised  the  whole  of  his  lands,  &c;,  called,  or 
known  by  the  name  of  the  Northern  Neck  of  Yir- 
^nla,  in  fee,  to  Denny  Fairfax,  (the  original  defend- 
ant in  ejectment,)  by  the  name  and  description  of 
the  Reverend  Denny  Martin,  &c.,  upon  cdndition  of 
his  taking  t}ie  name  and  arms  of  Fairfax,  &c. ;  and 
it  is  admitted  that  he  fully  complied  with  the  condi- 
tions of  the  devise. 

4th.  It  is  agreed  that  Denny  Fairfax,  the  devisee, 
was  a  native-bom  British  subject,  and  never  became 
a  citizen  of  the  United  States,  nor  any  one  of  them, 
but  always  resided  in  England,  as  well  during  the 
revolutionary  war  as  from  his  birth,  about  the  year 
1760,  to  his  death,  wliich  happened  some  time  be* 
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1816.      tween  the  years  1796  and  1803^  as  appears  from  the 
record  of  the  proceedings  in  the  court  of  appeats. 

It  is  also  admitted'  that  Lprd  Fairfax  left^  at  his 
death,  a  nephew  named  Thomas  Brjan  Martin,  who 
was  always  a  citizen  of  Virginia,  being  the  younger 
brother  of  the  said  dcTisee,  and  the  second  son  of  a 
sister  of  the  said  Lord  Fairfax ;  which  sister  was 
still  living,  and  had  alwayei  been  a  British  subject 

5th.  The  land  demanded  by  this  ejectment  being 
agreed  to  be  part  and  parcel:  of  the  said  territory 
and  tract  of  land,  called  the  Northern  Neck,  and  to 
b4  a  part  of  that  description  of  lands,  within  the 
Northern  Neck,  called  and  described  by  Lord  Fair* 
fax  as  ^^ waste  and  w^fwUedj^  and  being  also 
agreed  never  to  have  been  escheated  and  seised  into 
the  hands  of  the  commonwealth  of  Virginia,  pursu- 
ant to  certain  acta  of  assembly  concerning  escheators, 
and  never  to  have  been  the  subject  of 'any  inquest  of 
x>ffice,  was  contained  and  included  in  a  certain  patent, 
bearing  date  the  30th  of  April,  1789|  under  the  hand 
of  the  then  governor,  and  the  seal  of  the  common- 
wealth of  Virginia,  purporting  diat  the  land  in  ques- 
tion is  granted  by  the  said  commonwealth,  unto 
David  Hunter  (the  lessor  of  the  plaintiff  in  eject- 
ment) and  his  heirs  forever,  by  virtue  and  in  consi- 
deration of  a  land  office  treasury  warrant,  issued  the 
23d  of  January,  1788.  The  said  lessor  of  the  plain- 
tiff in  ejectment  is,  and  always  has  been,  a  citizen  of 
Virginia;  and  in  pursuance  of  his  said  patent,  enter- 
ed into  the  land  in  question,  and  was  thereof  posses- 
sed, prior  to  the  institution  of  the  said  action  of 
ejectment. 


^ 
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6'tlh  The  definitiFe  treaty  pf  peace  concluded  in  1816. 
the  jear  1783,  and  the  treaty  of  amity,  commerce, 
and  navigation,  of  1794,  between  tlie  United  States 
of  America  and  Great  Britain,  and  also  the  several 
acts  of  the  assembly  of  Virginia,  concerning  the 
premises,  are  referred  to,  as  making  a  part  of  the 
case  agreed. 

Upon  this  state  of  facts,  the  judgment  of  the  court 
of  appeals  of  Virginia  was  reversed  by  this  court,  at 
February  term,  1813,  and  thereupon  the  mandate 
above  mentioned  itas  issued  to  the  court  of  appealsi, 
which  being  disobeyed,  the  cause  was  again  brought 
before  this  court 

Jones^  for  the  plaintiffs  in  error.  -  There  are 
two  questions  in  the  cause,  Ist.  Whether  this  coiirl 
has  jurisdiction  }  2d.  Whether  it  has  been  rightly 
exercised  in  the  present  case  ? — 1.  Cotemporaneous 
construction,  and  the  uniform  practice  since  the  con- 
stitution was  adopted,  confirms  the  jurisdiction  of  the 
court.  The  authority  of  all  the  popular  writers  who 
were  friendly  to  it,  is  to  the  same  effect;  and  the 
letters  of  Publius  show  that  it  was  agreed,  both  by 
its  friends  and  foes,  that  the  judiciary  power  extends 
to  this  class  of  cases.  In  the  conventions,  by  which 
the  constitution  was  adopted,  it  was  never  denied  by 
ha  friends  that  its  powers  extended  as  far  as  its  aie^ 
Tnies  alleged.  It  was  admitted,  and  justified  as  ex- 
pedient and  necessary.  Ascending  from  these  popu- 
lar and  parliamentary  authorities,  to  the  more  judi- 
cial evidence  of  v^hat  is  the  supreme  law  of  the  landi 
we  find  ai  concurrence  of  opinion.    This  government 
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1816.      is  not  a  mere  confederacy,  Kke  the  Grecian  leagues^ 
""^^"^^   or  the  Germanic  constitution,  or  the  old  contbental 
T.        confederation.    In  its  legislative,  executive,  and  ju- 
^Jjume^    diciftl  authorities,   it  is  a  national  government,  to 
everj  purpose,  within  the  scope  of  the  objects  enu* 
merated  lo  the  constitution.     Its  judicial  authority  iji 
analagous  to  its  legislative :  it  alone  has  the  power 
of  making  treaties;  those  treaties  are,  declared  to 
be  the  law  of  the  JIand ;  and  the  judiciary  of  the  Uni« 
ted  States  is  exclusively  vested  with  the  power  of 
construmg  them*    The  secpnd  sectiont  article  third, 
of  the  constitution  provides,  that  the  judicia)  power 
^  shall  extend  to  all  cases  in  law  or'  equity,  arising 
under  this  conf  titution,  the  laws  of  the  United  States, 
and  the  treaties  made,  or  which  shall  be  made,  under 
their  authority,*^  &c.     The  word  shall^  is  a  sign  of 
the  futur^e  tedse,  and  implied  an  imperative  mandate, 
obligatory  upon  those  to  whom  it  is  addi-essed.   The 
verb  extendj  is  said  to  mean  nothing  more  than  may 
extend;  but  the  neuter  verb,  and  not  the  verb  active, 
is  used,  and  imports  that  the  power  shcM  extend — ^it 
shall  re(ich  tOj  or  over.    ^  All  cases,^'  is  an  emphatic 
expression,  and  shows  that  it  cannot  extend  to  a  li- 
mited number  of  cbses.     The  state  legislatures  can* 
not  make  treaties.    Why  should  the  state  judicatures 
be  offended  at  being  excluded  from  the  authority  of 
expounding  them  ?     2.  Has  congress  exercised  the 
power  vested  in  it  according  to  the  constitution  ?   If 
the  jurisdiction  be  exclusive  and  paramount^  it  must 
be  exercised  according  to  the  discretion  of  congress* 
the  jcbnstitution  having  prescribed  no  specific  mode ; 
it  must  operate  upon  the  people  of  the  United  States 
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intheir  personal  and  aggregate  capacities,  upon  them      isie. 
and  all  their  magistrates  and  tribunals.    Congress   ""^"^^^ 
must  establish  a  supreme  cburt     Thej  majf  estab-        r. 
lish  inferior  courts.    The  supreme  court  must  have    ^J^^'* 
the  appellate  jurisdiction  vested  in  them  by  the  con* 
stitution,  and  congress  cannot  denude  them  of  it,,b]r 
failing  to  establish  tnferior  tribunals.    Those  fribu<- 
nals  maj  not  exist ;  and vtherefore,  the  appellate  ju- 
risdiction must  extend  bejond  appeals  from  the  courts 
of  the  United  States  onlj.     The  state  courts  are  ^ 
adjudicate  under  the  supreme  law  of  the  lah'd^  aa  a 
rule  binding  upon  them.    They  do  not  act  upon  it 
as  judgi^s  determining  by  a  foreign  law,  in  a  case  of 
lex  loci^  for  example ;  they  act  upop  it  as  a  municipal 
law  of  the  state  where  they  sit,  but  derived  from  the 
government  of  .the  Udited  .States.     3.  As  to  the  re* 
medy  of  the  plaiHitiffs  in  error.    This  court  is  not 
limited  to  a  mandate  as  the  only  remedy.    The  ju- 
diciary act  provides,  (section  24.,)  that  when  a  cause 
has  beeA  once  remanded,  this  court  may  award/ a 
writ  of  execution  upon  its  own  judgment     The 
cause  is  now  before  the  qourt,  so  as  to  enable  it  to  do 
this;  the  record  is  well  certifi^df  according  to  the 
law  and  practice  of  Virginia, .  and  of  every  pther 
state^  under  the  seal  of  the  court  ahd^  signature  of 
the  clerk.    Even  supposing  it  necessary  to  take  a 
retrospective  view,  and  look  at  the  former  record,  it 
originated,  and  still  remains,  in  this  forum,  and  it  is 
unnecessary  to  send  to  the  court  of  appeals  for  it 

TWiber,  contra,    l.-  At  common  law  the  writ  of 
error  must  be  returned  by  the  court  itsel£    It  is  im-  . . 
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1816.  perfect  in  this  case,  and,  therefore  we  &ave  a  right 
to  di  certiorari^  or  writ  of  diminution.  But  there  is 
no  error;  the  court  of  appeals  have  done  notliing; 
and,  therefore,  there  is  no  error  in  their  proceedings* 
It  is  a  mere  omission  to  (lo  what  they  ought  to  havo- 
done,  and  no  judgment  can  be  rendered  here  to  re- 
verse what  they  have  not  done.  This  court  cannot 
award  execution  upon  the  judgment  in  the  original 
cause.  That  judgment  is  final;  it  is  functus  officio^ 
and  nothing  more  can  be  done  with  it  The  original 
cause  is  not  brought  here  again  completely,  and, 
therefore,  the  provision  in  the  24th  section  of  the 
judiciary  aCt  does  not  apply.  2.  Is  the  judiciary  act 
constitutional  ?  This  court,  undoubtedly,  has  all  thfe 
incidental  powers  necessary  to  carry  into  effect  the 
powers  expressly  given  by  the  constitution.  But 
this  cannot  extend  to  the  exercise  of  any  power  in- 
consistent  witii'tbe  whole  genius,  spirit,  and  tenor  of 
the  constitution.  Neither  the  practice  and  ac- 
quiescence under  it,  nor  cotemporaneous  expositions 
can  apply,  because  they  arc  contj-adictory.  State 
courts  have  refused  to  execute  the  penal  laws  of  the 
United  States,  and  the  court  of  appeals  ground  them- 
selves  on  the  resolutions  of  the  Virginia  legislature 
in  1798;  but  this  court  will  disregard  these  contro- 
versial political  party  works.  The  chief  defect  of 
^e  former  confederation  was,  that  it  acted  on  politi- 
cal, and  not  on  natural,  persons.  The  whole  scheme 
of  the  constitution  aims  at  acting  on  tlie  citizens  of 
the  United  States  at  large,  and  not  on  the  state  au- 
thorities. The  pliilological  criticism  upon  the  third 
article  is  unsound     Shall  is  merely  a  sign  of  the 
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fiiture  tens6v  and  not  imperative;  the  laws  of  the  1816. 
United  States  havidg,  iiu  some  instances,  given  con- 
joint jurisdiction  to  the  statue  courts,  and  upon  that 
argument  must  be  unconstitutionaL  •  ^^  Extend,^  or 
^  shall  extend,^^  merely  imports  that  il  irvay  ex- 
tend. Congress  are  bound  to  establish  tribunals  in- 
ferior to  the  supreme  court  How  else  are^crimes 
against  the  United  States  jto  be^  punished,  since  the 
supreme  court  have  not  original  jurisdiction  of  these 
cases  ?  The  state  courts  are  bound  bj  treaties  as  a 
part  of  the  supreme  law  of  the  land,  and  they  must 
construe  tbcm  iii  order  to  obey  them.  The  only 
constitutional  method  of  giving  any  greater  efiect  to 
the  supremacy  bf  treaties,  would  have  been  by  ena- 
bling the  parties  claiming  under  them  to  sue  id  the 
national  courts.  3.  There  are  three  classes  of  cases 
enumerated  as  of  appellate  jurisdiction:  that  of 
treaties  only  applies  to  this  case ;  but  in  this  case 
the  British  treaty  was  not  principally^  only  inddental- 
/jf,  in  question.  It  does  not  appear  upbn  the  face  c^ 
the  record  that  the  judgment  was  upon  the  treaty : 
It  was  not  upon  the  treaty ;  the  court  of  appeals,  in 
their  judgment,  have  expressly  dtelared  that  it  was 
not  upon  the  treaty,  by  affirming  that  part  of  the 
judgment  of  the  district  court  at  Winchester  which 
determined  in  favour  of  the  treaty. 

Dexter^  on  the  same  side.  Every  advocate  is  a 
citizen,  and,  on  great  constitutional  questions,  his 
duty  to  his  client  does  not  require  him  to  conceal  any 
opinion  he  may  have  formed.  This  cause  may  be 
safely  carried  through,  witliout  falsifying  the  true  ex- 
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1816.      position  of  the  constitution.    Belieying  that  it  is 
^^'^^'^'^^   essential  to  the  national  welfare  that  conffress  should 

Mftftiil 

t.  have  the  right  of  arming  the  courts  of  the  United 
BontBrt  States  with  every  authoritj  necessary  to  give  com- 
plete effect  to  the  judicial  powers  granted  hy  the 
constitution,  I  dissent  from  the  court  of  appeals  of 
Virginia^  when  they  deny  that  the  appellate  jurisdic- 
tion of  the  national  tribunals  extends  to  cases  involv- 
ing the  construction  and  validity  of  treaties.  But  the 
question  is,  has  congress  provided  an  adequate  me- 
thod of  exercising  it  ?  1.  JSefore  a  writ  of  error  goes 
from  this  court  to  a  state  court,  it  must  appear  on 
^e  face  of  the  record,  1st.  That  the  construction 
or  validity  of  a  treaty  is^  drawn  in  question.  2d. 
That  the  title  or  claim  supposed  to  be  infringed 
was  specially  set  up  or  demanded  by  the  party. 
3d.  That  the  state  court  did  decide  respecting 
the  title  or  claim  under  the  treaty*  In  the  pre- 
sent instance,  suppose  that  there  had  been  no  case 
made,  and  that  all  the  facls  stated  had  been  g^ven  in 
evidence,  and  a  general  verdict  rendered  thereon  : 
the  case  is  precisely  in  that  predicament  The  de- 
termination of  the  tourt  was  not  limited,  in  any  de* 
gree,  to  the  construction  of  a  treaty,  which  was  only 
one  of  the  numerous  facts  stated  on  which  the  title 
of  the  parties  depended.  How  can  this  court  ascer- 
tain on  which  of  these  facts  the  state  court  detenoin- 
ed,  or  that  it  determined  upon  the  treaty?  The 
alienage  of  Lord  Fairfax's  devisee,  and  the  question 
whether  the  lands  did  not  escheat  without  office  foundt 
aught  have  been  the  point  of  decision,  avoiding  to  o6n^ 
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siclcr  the  construction  or  validity  of  the  treaty,  which  iai6« 
applies  only  to  things  confiscable.  Congress  have  not 
said  that  this  court  shall  determine  conjecturally,  but 
that  the  party  shall  specially  set  up  his  claim  on  the 
record,  in  order  to  see  whether  a  treaty  has  been  in- 
fringed. He  may  plead  the  matter  specially,  or  ex* 
cept  to  the  opinion  of  (he  court;  but  if  he  chose  to 
make  an  agreed  case  in  the  most  general  way,  is  this 
court  to  append  the  defects  of  his  proceeding  ?  2*  As 
to  the  constitutionality  of  the  judiciary  act  It  is 
agi*eed  that  the  judicial  powers  granted  by  the  con- 
stitution are  exclusive,  or  exclusive  in  the  election  of 
congress;  but  that  any  a/>pe//a/e  jurisdiction  is  given 
by  the  constitution  is  what  I  deny*  It  is  neither  ex- 
pressed nor  implied ;  nor  is  there  any  necessity  far 
it :  for  these  suits  might  be  removed  from  the  state 
courts,  as  are  suits  commenced  by  foreigners  and  citi- 
zens of  different  states,  in  the  first  instance,  or  in  the 
moment  any  question  touclilng  a  treaty  arose,  instead 
of  being  brought  up  by  the  offensive  mode,  of  a  writ 
of  error,  directed  to  a  court  which  is  as  supreme  in 
its  appropriate  sphere  a^  this  court.  "Whether  the 
court  where  the  suit  is  commenced  will,  or  will  not, 
consent ;  the  national  court  may  take  jurisdiction.  If 
the  state  court  pertinaciously  proceeds,  notwithstand- 
ing ;  its  proceedings  would  be  coram  nonjudtce.  The 
original  and  the  appellate  jurisdiction  are  opposed  to 
each  other  by  the  constitution.  The  first  cannot  re- 
gard the  state  courts ;  nor  the  latter :  for  it  is  only 
the  residuum  of  the  mass  of  power  before  given, 
which  does  not  expressly  include  appeals  from  the 
state  courts.    Why  is  it  to  be  supposed  that  the  state 
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1816.  courts  ivIU  exercise  any  part  of  that  mass  of  poyfrerf 
There  is  no  necessity  for  it^  since  the  laws  might 
provide  a  constitutional  mode  of  excluding  them.  If 
they  have  not  provided  such  a  mode,  it  is  not  for  this 
court  to  supply  the  defect.  By  attempting  it,  they 
will  besrin  a  conflict  between  the  national  and  state 
authorities  that  may  ultimately  involve  both  in  one 
common  loiin.  The  taper  of  judicial  discoitl  may 
become  the  torch  of  civil  war,  and  tliough  the  breath 
of  a  judge  cah  extinguish  the  first,  the  wisdom  of  the 
statesman  may  not  queqch  the  latter.  Ilament  that 
the  courts  of  so  patriotic  a  state  as  Virginia  have  de- 
nied the  complete  and  exclusive  dominion  of  the  na« 
tibnal  government  over  the  whole  surface  of  the 
judicial  power  granted  by  the  people  to  that  go- 
vernment **JoiN  or  piE,^'  was  the  word' when  we 
were  represented  as  a  disjointed  serpent,  of 
which  Virginia  was  the  head.  From  that  head 
sprung  our  ^  immortal  chief,''  armed  with  the  aegis 
of  wisdom.  But  that  great  man,  and  those  who  ad- 
vised him,  improvidently  assented  to  a  law,  (the  ju- 
diciary act,)  which  is  neither  constitutionally  nor  po- 
litically adapted  to  enforce  the  powei-s-of  the  national 
courts  in  an  amicable  and  pacific  manner.  I  have 
never  feared  that  this  government  was  too  strong : 
I  have  always  feared  it  was  not  strong  enough.  I  have 
long  inclined  to  the  belief,  that  the  centrifUgal  force 
was  greater  than  the  centripetal.  The  danger  is, 
not  that  we  shall  fall  into  the  sun,  but  that  we  may 
fly  oiTin  eccentric  orbits,  and  never  return  to  our 
perihelion.  But  though  I  will  struggle  to  preserve 
all  the  constitutional  powers  of  the  national  govera- 
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ment,  I  will  not  strain  and  break  the  constitution      1816. 
itse)f^  in  order  to  assert  them ;  there  is  danger  too  oh    ^"^^^^^ 
tiiat  side.    The  poet  describes  the  temple  of  Fame        ▼• 
as  situated  on  a  mountain  covered  with  ice»    The     ~ 
palaces  of  power  are  on  the  same  frail  foundation ; 
the  foot  of  adventurous  ambition  often  slips  in  the 
ascent,  and  sometimes  the  volcano  bursts,  and  ihun«* 
dates  with  its  lava  the  suiTounding  country.     But  I 
fear  not  that  this  court  will  be  wanting  io  the  firm- 
ness which  becomes  its  station;    and  if  it  believes 
that  it  may,  constitutionally,  and  legally,  exert  its 
powers  upon  the  state  courts,  in  this  form,  (which  is 
iirhat  I  deny,)  it  will  not.  regard  consequences  in  the 
exercise  of  its  duty :  it  will  say,  with  another  august 
tribunal,  "  Fiaijustiiic^  mat  ccdum!^. 

jonesj  in  reply.  .  The  states  are  deprived,  by  the 
constitution,  of  the  character  of  perfect  states,  as  de- 
fined by  jurists ;  they  afe  still  sovereign,  sub  modo  ; 
but  the  hational  government  pei*vades  all  their  ter* 
ritory,  and  acts  upon  all  tlieir  citizens.  The  state 
judicatures  are  essentially  incompetent  to  pronounce 
what  is  the  law ;  not  in  the  limited  sphere  of  their  ter* 
ritorial  jurisdiction,  but  throughout  the  union  and  the 
world.  The  constitution,  aft.  3.,  sec.  2.,  has  distin- 
guished between  the  causes  properly  national^  and 
^  controversies^  which  it  was  thought  expedient 
vest  in  the  courts  of  the  United  States.  The  judi- 
ciary act  covers  the  first  completely,  the  last  only 
partially.  It  is  said  the  doctrine  contended  for 
involves  the  old  anomaly  of  the  national  government, 
acting,  not  on  individuals,  but  on  state  authorities ; 
Vol.  I.  5  S 
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1816.      but  this  goyerQment  must  act  in  this  manner  bj  ap* 

^"fy^   peal  from  the  state  courts,  or  it  cannot  act  at  all.    If 
MartiQ     '  * 
T.        you  hare  an  appellate  jurisdiction,  their  Judgment  is 

jour  judgment  You  maj  execute  this  your  judg- 
ment ;  you  need  not  remand  the  cause  to  the  state 
qourt  These  are  mere  arbitrary  forms,  which  the 
court  may  discard,  or  adopt,  at  pleasure.  Neither  is 
it  necessary  to  send  a  writ  of  error  to  the  state 
court ;  you  may  cite  the  parties  thraasjBlves  to  ap- 
pear in  your  forum,  as  bOon  as  a  question  touching 
a  treaty  arises.  There  is  no  necessary  connection 
between  an  appellate  tribunal  and  the  court  appeal- 
ed from ;  it  is  sufficient  that  the  parties  havp  origin- 
ally litigated  before  the  court  of  first  instance. 
The  house  of  lords,  an  English  common  law  court, 
holds  appeals  from  the  court  of  sessions,  in  Scotland, 
a  civil  Uw  tribunal.  The  union  between  that  coun- 
try and  England  is  similar  to  our  federative  consti- 
tution.' In  whatever  mode 'the  appellate  jurisdiction 
may  be  exercised,  it  is  still  liable  to  the  difficulties 
silggosted.  The  process  by  which  a  cause  is  to  be 
reu)ovedXrom  the  state  court,  before  judgment,  must 
be  addressed  to  that  court ;  and  if  it  still  proceeds^ 
ihe  remedy  must  be  as  olTensive  as  ut  present.  But 
it  would,  also,  be  inefledtuai  and  dilatory.  Suppose, , 
fn  a  case  of  original  jurisdiction,  an  ambassador  pro- 
secuted for  a  supposed  crime  in  a  state  court,  ha 
miglit  be  impriijoiicd,  or  put  to  death,  before  the  na- 
tional authority  could  bo  interposed,  unless  it  act  di- 
rectly on  the  state  judicature.  In  this  case,  the  coyrt 
may  act  directly  on  tlie  cause  and  the  parties,  in  or- 
der to  carry  into  complete  effect  the  appellate  pow» 
ars  witli  which  it  is  inveslod  bv  the  qonstitution  and 
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laws.    There  is  nothing  in  the  record  importing  that      1816. 
the  court  of  appeals  determined  on  the  ground  of  ^'^^"^ 
the  partj^s  title  meriely.    Nor  is  it  necessary  that        r. 
the  treaty,  under  which  that  title  is  set  up,  should  be     u^' 
specified  in  a  bill  of  exceptions,  or  propounded  in  ar- 
gument.    It  is  sufficient  that  the  claim  is  stated  upon 
the  record,  and  that  the  title  depends  upon  the  trea- 
ty.   This  court  is  not  to  pronounce  a  mere  abstract 
opinion  upon  the  validity,  or  construction,  of  the 
treaty  ;  it  ipay,  therefore,  decide  on  other  incidental 
matters  f  and,  if  the  party  has  a  good  title  under  the 
treaty,  it  is  to  enforce  and  protect  that  tide.     As  to 
the  sufficiency  of  the  return,  the  law  merely  requires 
a  transcript  of  the  record  to  be  rjBmored,  and,  by  the 
rules  of  this  court,  a  return  by  the  clerk  is  sufficient 

Story,  J.,  delivered  the  opinion  of  the  court        MaithtoUi. 

This  is  a  writ  of  error  from  the  court  of  appeals 
of  Vir^nia,  founded  upon  the  refusal  of  that  court 
to  obey  the  mandate  of  this  court,  requiring  the 
judgment  rendered  in  this  very  cause,  at  February 
term,  1813,  to  be  carried  into  due  execution.  The 
following  is  the  judgment  of  the  court  of  appeals 
rendered  on  the  mandate :  ^^The  court  is  unanimous- 
ly of  opinion,  that  this  appellate  power  of  the  su- 
preme court  of  the  United  States  does  not  extend  to 
tlHs  court,  under  a  sound  construction  of  the  consti- 
tution of  the  United  States ;  that  so  much  of  the 
25tii  section  of  the  act  of  congress  to  establish  the 
judicial  courts  of  the  United  States,  as  extends  the 
appellate  jurisdiction  of  the  supreme  court  to  this 
court,  is  not  in  pursuance  of  the  constitution  of  the 
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1816.     United  States ;  that  the  writ  of  error,  in  this  cause, 
was  improvidently  allowed  under  the  authority  of 


Martin 


Mmter^t 


r.  that  act;  that  the  proceedings  thereon  in  the  su- 
preme court  were,  coram  nonjudice^  in  relation  to  this 
court,  and  that  obedience  to  its  mandate  be  declined 
bj  the  court.'' 

The  questions  involved  m  this  judgment  are  of 
great  importance  and  delicacj.  Perhaps  it  is  not 
too  much  to  affirm,  that,  upon  their  right  decision, 
rest  some  of  the  most  solid  principles  which  huve 
hitherto  been  supposed  to  sustain  and  protect  the 
eonstitution  itself*  The  great  respectability,  too,  of 
the  court  whose  decisions  we  are  called  uppn  to  re- 
view, and  the  entire  deference  which  we  entertain  for 
the  learning  and  ability  of  that  court,  add  much  t<» 
the  difficulty  of  the  task  which  has  so  unwelcomely 
fallen  upon  us.  It  is,  however,  a  source  of  consola- 
tion,  that  we  have,  had  the  assistance  of  most  able 
and  learned  arguments  to  aid  our  inquiries ;  and  th^t 
the  opinion  which  is  now  to  be  pronounced  has  been 
weighed  with  every  solicitude  to  come  to  a  correct 
result,  and  matured  after  solemn  deliberation. 

Before  proceeding  to  the ,  principal  questions,  it 
may  not  be  unfit  to  dispose  of  some  preliminary  con- 
siderations which  have  grown  out  of  the  arguments 
at  the  bar. 

The  constitution  of  die  United  States  was  ordain- 
ed and  established,  not  by  the  states  in  their  sove- 
reign capacities,  but  emphatically,  as  the  preamble 
of  the  constitution  declares^  by  ^^  the  people  of  the 
United  States."  There  can  be  no  doubt  that  it  was 
competent  to  the  people  to  invest  the  general  go- 
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vemment  with  all  the  powers  which  the j  might  deem  1816. 
proper  tod  necessary ;  to  eltend  or  restrain  these 
powers  according  to  their  own  good  pleasure,  and  to 
gire  them  a  paramount  and  supreme  authority.  As 
little  doubt  can  there  be,  that  the  people  had  a  right 
to  prohibit  to  the  states  the  exercise  of  any  powers 
which  were,  in  their  judgment,  incompatible  with 
the  objects  of  the  general  compact;  to  make  the 
-powers  of  the  state  goyemments,  in  given  cases,  sub- 
ordinate to  those  of  the  nation,  or  to  reserve  to 
themselves  those  sovereign  authorities  which  thej 
might  not  choose  to  delegate  to  either.  The  con« 
stitution  was  not,  therefore,  necessarily  carved  out 
of  existing  state  sovereignties,  nor  a  surrender  of 
powers  already  existing  in  state  institutions,  for  the 
powers  of  the  states  depend  upon  their  own  consti- 
tutions ;  and  the  people  of  every  state  had  the  right 
to  modify  and  restrain  them,  according  to  •their  own 
views  of  policy  or  principle.  On  the  other  hand,  it 
is  perfectly  clear  that  the  sovereign  powers  vested  in 
the  state  governments,  by  their  respective  constitu- 
tions, remained  unaltered  and  unimpaired,  except  so 
far  as  they  were  granted  to  the  government  of  the 
United  States. 

These  deductions  do  not  rest  upon  general  rea- 
soning, plain  and  obvious  as  they  seem  to  be.  They 
have  be/en  positively  recognised  by  one  of  the  arti- 
cles in'  amendment  of  the  constitution,  which  de- 
elares,  that  ^  the  powers  not  delegated  to  the  Uni- 
ted States  by  the  constitution^  nor  prohibited  by  it 
to  the  states,  are  reserved  to  the  states  respectively, 
or  to  thepecpk.^ 
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1816.  The  goverament,  then,  of  the  United  States,  cm 

''^jy^  claim  DO  powers  which  are  not  granted  to  it  hy  the 
r.  constitution,  and  the  powers  actually  granted,  must 
^  '  be  such  as  are  expressly  given,  or  given  by  necessa- 
ry implication.  On  the  other  han4,  this  instrument, 
like  every  other  grant,  is  to  have  a  reasonable  con* 
struction,  according  to  the  import  of  its  terms ;  and 
iffhei^  a  power  is  expressly  given  in  general  terms, 
it  is  not  to  be  restrained  to  particular  cases,  unless 
that  Construction  grow  out  of  the  context  expressly, 
or  by  necessary  implication.  The  words  are  to  be 
taben  in  tlieir  natural  and  obvious  sense,  and  not  in 
a  sense  unreasonably  restricted  or  enlarged. 

The  constitution  unavoidabFy  deals  in  general 
language.  It  did  not  suit  the  purposes  of  the  peo^ 
pie,  m  flaming  this  great  charter  of  our  liberties,  to 
provide  for  minute  specifications  of  its  powers,  or  to 
declare  the  means  by  which  those  powers  should  be 
carried  into  execjiition.  It  was  foreseen  that  this 
would  be  a  perilous  and  difficult,  if  not  an  impracti- 
cable, task.  The  instrument  was  not  intended  to 
provide  merely  for  the  exigencies  of  a  few  years,  but 
was  to  endure  through  a  long  lapse  of  ages,  the 
events  of  ;?hich  were  locked  up  in  the  inscrutable 
purposes  of  Providence.  It  could  not  be  foreseen 
what  new  changes  and  modifications  of  power 
might  be  indispensable  to  effectuate  the  general  ob- 
jects of  the  charter ;  and  restrictions  and  specifica- 
tions, which,  at  the  present,  might  seem  salutaiy, 
might,  in  the  end,  prove  the  overthrow  of  the  sys- 
tem itself.  Hence  its  powers  are  expressed  in  gene- 
ral terms,  leaving  to  the  legislature,  from  time  to 
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time,  to  adopt  its  owq  means  16  effectuate  legitimate      leie. 
obj«^cts,  and  to  mould  and  model  the  exercise  of  its    ^•^^'^^^ 
powers^  as  its  own  wisdom,  and  the  public  interestSi        y. 
should  require.  ^l^* 

With  these  principles  in  vienir^  principles  in  respect 
to  which  no  difference  of  opinion  ought  to  be  indul- 
ged, let  us  now  proceed  to  the  interpretation  of  the 
constitution,  so  far  as  regards  the  great  points  in  con- 
troversy. 

The  third  article  of  the  constitution  is  that  which 
must  principally  attract  our  attention.  The  1st 
section  declares,  '^  the  judicial  power  of  the  United 
States  shall  be  vested  in  one  supreme  court,  and  in 
such  other  inferior  courts  as  the  congress  may,  from 
time  to  time,  ordain  and  establish.^'  The  2d  section 
declares,  that  ^^  the  judicial  power  shall  extend  to  all 
cases  in  law  or  equity,  arising  under  this  constitution, 
the  laws  of  the  United  States,  and  the  treaties  made, 
or  which  shftU  be  made,  under  their  authority ;  to  all . 
cases  affecting  ambassadors,  other  public  ministers 
and  consuls;  to  all  casesof  admiralty  and  n^ritime  ju- 
risdiction; to  controversies  to  which  the  United  States 
shall  be  a  party;  to  controversies  between  two  or 
more  states;  between  n  state  and  citizens  of  another 
state;  between  citizens  of  different  states;  between 
citizens  of  the  same  state,  claiming  lands  under  the 
grants  of  different  states ;  and  between  a  state  or  tlie 
citizens  thereof,  and  foreign  states,  citizens,  or  sub- 
jects.^ It  then  proceeds  to  declare,  that  *^  in  all  cases 
affecting  ambassadors,  other  public  ministers  and 
consuls,  and  those  in  which  a  state  shall  be  a  party, 
the  supreme  court  shall  have  original  jurisdiction. 
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1816.  In  all  the.  other  jcases  before  mentioned  the  supreme 
court  shall  have  tg^pettate  jurisdiction^  both  as  to  law 
and  fact,  with  such  exceptions,  and  under  such  regu- 
lations, as  the  congress  shall  make/^ 

Such  rs  the  language  of  the  article  creating  and 
defining  the  judicial  power  of  the  United  States.  It 
18  the  voice  of  the  whole  American  people  solemnlj 
declared,  in  establishing  on^  great  department  of  that 
government  which  was,  in  many  respects,  national, 
and  in  all,  supreme  It  is  a  part  of  the  very  same 
instrument  which  \yas  to  act  not  merely  upon  indi- 
vickjals,  but  upon  states ;  and  to  deprive  them  altoi- 
gether  of  the  exercise  of  some  powers  of  sovereign- 
ty, and  to  restrain  and  regulate  them  in  the  exercise 
of  others. 

Let  this  article  be  carefully  weighed  and  consi- 
dered. The  language  of  the  article  throughout  is 
manifestly  designed  to  be  mandatory  upon  the  legis- 
lature. Its  obligatory  force  is  so  imperative,  that 
congress  could  not,  without  a  violation  of  its  duty, 
have  refused  to  carry  it  into  operation.  The  judi- 
cial power  of  the  United  States  shall  be  vested  (not 
may  be  vested)  in  one  supreme  court,  aqd  in  such 
inferior  courts  as  congress  may,  from  time  to  time, 
ordain  and  establish.  Could  congress  have  lawfully 
refused  to  create  a  supreme  court,  or  to  vest  in  it  the 
(constitutional  jurisdiction?  **  The  judges,  both  of  the 
supreme  and  inferior  courts,  shall  hold  their  offices 
during  good  behaviour,  and  shallj  at  stated  times,  re- 
ceive, for  their  services,  a  compensation  which  shall 
not  be  diminished  during  their  continuance  in  office.'' 
Could  congress  create  or  limit  any  other  tenure  of 
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the  judicial  office?  Couid  tbej  refuse  to  pajr,  at      1816. 
stated  times,  the  stipulated  salary,  or  diminish  it  du-   ^"tJT'^^ 
ring  the  coqtiquance  in  office?  But  one  answer  can        y. 
be  given  to  these  questions :  it  must  be'  in  the  negar     i^a^ 
tive.     The  object  of  the  conatitution  was  to  esta- 
blish three  gres^t  departments  of  government;  the 
legislative,  the  executive,  and  the  Judicial  depart- 
ments.  The  first  was  to  pass  laws,  the  second  to  ap- 
prove and  execute  them^  and  the  third  to  expound 
and  enforce  them.     Without  the  latter,  it  would  be 
impossible  to  carry  into  effisct  some  of  the  express 
provisions  of  the  constitution.       How,   otherwise, 
could  crimes  against  the  United  States  be  tried  and 
punished  ?  How  could  causes  betwo^n  two  states  be 
heard  and  determined  ?  jThe  judicial  power  mi^st, . 
therefore,  be  vested  in  some  court,  by  congl-ess; 
and  to  suppose  that  it  w^s  not  an  obligation  binding 
on  them,  but  might,  at  their  pleasure,^  be  omlted  or 
declined,  is  to  suppose  that,  under  the  sanction  of 
the  constitution,  they  might  defeat  the  constitution 
itself;  a  construction  which  would  lead  to  $uch  a  re- 
sult cannot  be  sound. 

The  same  expression,  "  shall  be  vested,"  occurs 
in  other  parts  of  the  constitution,  in  defining  the 
powers  of  the  other  co-ordinate  branches  of  the 
government  The  first  article  declares  that  "  all 
legislative  powers  herem  grouted  shalllk  vesied/in  a 
congress  of  the  United  States.'^  Will  it  be  contend- 
ed that  the  legislative  power  is  not  absolutely  vested? 
that  the  words  iperely  r^fer  to  gome  future  act,  and 
mean  only  that  the  legislative  power  may  hereafter 
be  vested?  The  second  article  declares  that  ^  the 

Vor..  T.  2  T 
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1816.      executive  power  shall  be  vested  in  a  president  of  the 


,^  .  United  States  of  America."  Could  conijress  vest  it 
▼.  in  anj  other  person ;  or,  is  it  to  await  their  good 
pleasure,  whether  it  is  to  vest. at  all?  It  is  apparent 
that  such  a  construction,  in  either  case,  would  be 
utterly  inadmissible.  ,  Why,  then,  is  it  entitled  to  a 
better  support  in  reference  to  the  judicial  depart- 
ment ? 

If,  then,  it  is  a  duty  of  congress  to  vest  the  judicial 
power  of  thd  United  States,  it  is  a  duty  to  vest  the 
whole  judicial  power.  The  language,  if  imperative  as 
to  one  part,  is  imperative  as  to  all.  If  it  were  other- 
wise, this  anomaly  would  exist,  that  congress  might 
successively  refuse  to  vest  the  jurisdiction  in  any  one 
class  of ':ases  enumerated  in  the  constitution,  and 
thereby  defeat  the  jurisdiction  as  to  all ;  for  the  con- 
stitution has  not  singled  out  any  class  on  which  con- 
gress are  bound  to  act  in  preference  to  others. 

The  next  consideration  is  as  to  the  courts  in  which 
the  judicial  power  shall  be  vested.  It  is  manifest 
that  a  supreme  court,  musf  be  established ;  but 
whether  it  be  equally  obligatory  to  establish  inferior 
court's,  is  a  question  of  some  di^culty.  If  congress 
may  lav^fuUy  omit  to  establish  inferior  courts,  it 
might  follow,  that  iii  some  of  the  enumerated  cases 
the  judicial  power  could  nowhere  exist  The  su- 
preme, court  can  have  original  jurisdiction  in  two 
classes  of  cases  only,  viz.  in  cases  affecting  ambassa* 
doi'^,  other  public  ministers  and  consuls,  and  in  cases 
in  which  a  state  is  a  party.  Congress  cannot  vest 
any  portion  of  the  judicial  power  of  the  United 
States,  except  in  courts  ordained  and  established  by 
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itself;  and  if  in  any  of  the  cases  onumerated  In  the  con-  1816. 
stitution,  the  state  courts  did  not  then  possess  juris-  ^Martin^ 
diction,  the  appellate  jurisdiction  of  the  supreme 
court  (admitting  that  it  could  act  op  state  courts) 
could  not  reach  those  cases,  and,  consequently,  the 
injunction  of  the.  constitution,  that  the  judicial  power 
^^  shall  be  vested^^^  would  be  disobeyed.  lit  would 
seem,  therefore,  to  follow,  that  congress  are  bound 
to  create  spme  inferior  courts,  in  which  to  vest  all 
that  jurisdiction  which,  under  the  constitution,  is  6jr- 
ebisivefy  vested  in  the  United  States,  and  of  which 
the  supreme  qpurt  cannot  take  original  cognizance. 
They  miight  establish  one  or  more  inferior  courts ; 
they  might  parcel  out  the  jurisdiction  among  such 
courts,  from  time  to  time,  at  th^ir  own  pleasure. 
But  the  whole  judicial  power  of  the  United  States 
should  be,  at  all  times,  vested  either  in  an  original 
or  appellate  form,  in  some  courts  created  under  its 
apthority. 

This  construction  will  be  fortified  by  an  attentive 
examination  of  the  second  section  of  the  third  article. 
The  words  are  ^  the  judicial  power  ^Aa//ej:/6ntf,^'  &c. 
Much  ininute  and  elaborate  criticism  has  been  em- 
ployed upon  these  words;  It  has  been  argued  that 
they  are  equivalent  to  the  words  ^^'may,extend,^^  and 
that^^  extend'^  means  to  widen  to  new  cases  not  be- 
fore within  the  scope  of  the  power.  For  the  treasons 
which  have  been  already  stated,  we  are  of  opinion 
that  t)ie  words  are  used  in  an  imperative  sense. 
They  import  an  absolute  grant  of  judicial  power. 
They  cannot  have  a  relative  signification  applicable 
to  powers  already  granted;  for  the  American />eop/e 
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1816.  1^^  ^^^  made  anjr  previon$' graft t  The  constitutira 
was  for  a  new  gorernknent^  oi^ganized  with  new  sub- 
stantive powers,  and  not  a  mere  supplementary  char- 
ter  to  a  government  already  existing.  The  confe- 
deration was  a  compact  between  states;  and  its 
structure  and  powers  were  wholly  unlike  those  of 
the  Rational  government  The  constitution  was  an 
act  of  the  people  of  tlie  United  States  to  supercede 
the  confederation,  and  not  to  be  ingrafted  on  it,  as 
a  stock  through  which  it  was  to  receive  life  and 
nourishment 

If,  indeed,  the  relative  signification,  could  b^  fixed 
upon  tlie  term  ^^  extend,'^  it  could  not  (as  we  shall 
hereafter  see)  subserve  the  purposes  of  the  argument 
in  support  of  which  it  has  been  adduced.  This  im- 
perative sense  of  the  words  ^  shall  extend,*'  is 
strengthened  by  the  context  It  is  declared  that 
^^  in  all  cases  affecting  ambassadors,  &c.,  that  the*su- 
preme  court  shall  have  original  jmisdiction.'*  Could 
congress  withhold  original  jurisdiction  in  these  cases 
from  the  supreme  court  ?  The  clause  proceeds — ^  in 
all  the  other  cases  before  mentioned  the  supreme 
court  shall  have  appellate  jurisdiction,  both  as  to  law 
and  fact,  with  such  exceptions,  and  under  such  regu- 
lation^, as  the  congress  shall  make/'  The  very  ex- 
ception ^here  shows  tbat  the  framera  of  the  constitu- 
•tjon  used  the  words  in  an  imperative  sense.  What 
necessity  could  there  exist  for  this  exception  if  the 
preceding  words  were  not  used  in  that  sense  ?  With- 
out such  exception,  congress  would,  by  the  preceding 
words,  have  possessed  a  complete  power  to  regu- 
late the  appellate  jurisdiction,  if  the  language  were 
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only  equivalent  to  the  words  *^  may  have^  appellate      lue. 
jurisdiction.    It  is  ^ppatent,  then,  that  the  exceptiop 
wasintended  as  a  limitatibn  upon  the  preceding  words,        w. 
to  enable  congress  to  regulate  and  restrain  the  -ap-      * 
pellate  power,  as' the  public  interests  might,  from 
tiiue  to  time,  require., 

Other  clauses  in  the  constitution  might  be  brought 
in  aid  of  this  construction;  but  a  minute  exammation 
of  tliein  cannot  be  necessary,  and  would  occupy  too 
much  time.  It  will  be  found  thai  whenever  a  par- 
ticular object  is  to  be'efiecfed,  the  language  of  the 
constitution  is  always  imperative,  and  cannot  be  dis- 
regarded without  violating  thie  first  priociples  of  pubr 
lie  duty.^  On  the^other  hand,  the  Jegiisilative  powers 
are  given  in  language  wHich  implies  discretion,  as 
from  the  nature  of  legislative  power  ^uch  a  d^cre* 
tion  must  ever  be  exercised. 

It  being,  theu,  established  that  the  language  of  this 
clause  is  imperative,  the  next  question  is  as  to  the 
cases  to  which  it  shall  apply.  The  answer  is  found 
m  the  constitution  itself.  The  judicial  power  shietll 
extend  to  all  the  cases  enumerated  in  the  constitution. 
As  the  mode  is  not  limited,  it  may  extend  to  all  such 
cases,  in  any  form,  in  which  judicial  power  may  be 
exercised.  It  may,  therefore,  extend  to  fhem  in  the 
shape  of  original  or  appellate  jurisdictiQQ,  or  both; 
for  there  is  nothing  in  the  nature  of  the  jases  which 
binds  to  the  exercise  of  the  one  in  preference  to  the 
other. 

In  what  cases  (if  any)  is  this  judicial  power  exclu-" 
sive,  or  exclusive  at  the  election  of  congress?  It  will 
be  observed  that  there  dre  two  classes  of  cases  enu» 
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1818i  merated  in  the  constitution,  between  which  a  distihc- 
tipn  seems  to  be  drawn.  The  first  class  includes 
cases  arising  under  the  constitution,  laws,  and 
treaties  of  the  United  States ;  cases  affecting  ambas* 
sadors,  othef  pqblic  ministers  and  consuls,  and  cases 
of  admiralty  and  maritime  jurisdiction.  In  this  class 
the  expression  is,  and  that  the  judicial  power  shall 
extend  to  itU  cases  ;  but  in  the  subsequent  part  of  the 
clause  which  embraces  all  the  other  cases  of  national 
cognizance,  and  forms '  the  second  class,  this  word 
**a/r'i8  dropped  seemingly  er'intftw/na.  Here;  the 
jndicial  authority  is  to  extend  to  controversies  (not 
to  aU  controversies)  to  which  the  United  States  shall 
be  a  party,  &c.  From  this  difference  of  phraseology, 
perhaps,  a  difference  of  constitutional  intention  may, 
with  propriety,  be  inferred.  It  is  hardly  to  be  pre* 
sumed  that  the  variation  in  the  language  could  have 
been  accidental.  It  must  have  been  the  ttwAi  of 
some detenninate  reason;  and  it  is  not  v^ry  difficult 
to*  find  a  reason  sufficient  to  support  the  apparent 
change  of  intentioii-  In  respect  to  the  first  class, 
it  may  well  have  been  the  mtention  of  the  framers 
of  the  constitution  imperatively  to  extend  the  judicial 
power  either  in  an^  original  or  appellate  form  to  aU 
cases  ;  and  in  the  latter  class  to  leave  it  to  congress 
to  <}ualify  the  jurisdiction,  original  or  appellate^  in 
such  manner  as  public  policy  might  dictate. 

The  vital  importance  of  all  the  cases  enumerated 
in  the  first  class  fb  the  national  sovereignty,  might 
warrant  such  a  distinction.  In  the  first  place,  as  to 
cases  arriving  under  the  constitution,  laws,  and  trea* 
ties  9^  the  United  States.    Here  the  state  courts 
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could  not  ordinarilj  possess  a  direct  jurisdiction.  1816. 
The  jurisdiction  over  such  cases  could  not  exist  in 
the  state  courts  previous  to  the  adoptioji  of  the  con-  v. 
stitution,  and  it  could  not  afterwards  be  directly  cbn-  "'^'*^'^* 
ferred  on  them;  for  the  constitution  expressly  re- 
quires the  judicial  power  to  be  Tested  in  courts 
ordained  and  established  by  the  United  States.  This 
cl^ss  of  cases  would  embrace  civil  as  well  as  crimin- 
al jurisdiction,  find  affect  not  only  our  internal  policy^ 
but  our  foreign-  relations.  It  would,  therefore,  be 
perilous  to  restrain^  it  in  any  manner  whatsoever, 
inasmuch  as  it  mi^ht  hazard  the  national  safety. 
Thb  $ame  remarks  m^y  be  urged  as  to  cases  aflect- 
ing  ambassadors,  other  public  ministers,  and  consuls^ 
who  are  emphatically  placed  under  the  guardianship 
of  the  law  of  nations ;  and~B8  to  cases  of  adoiiralty 
and  maritime  jurisdiction,  the  admiralty  jurisdiction 
cmbr^^s  all  questions  of  prize  and  salvage,  in  the 
correct  adjudication  of  which  foreign  nations  are 
deeply  interested;  it  embraces  also  maritime  torts, 
contracts,  and  offences,  in  which  the  principles  of 
the  law  and  comity  of  nations  oflen  form  an  essen- 
tial inquiry.  All  these  cases,  then,  enter  into'  the 
national  policy,  affect  the  national  rights,  and  may 
compromit  the  national  sovereignty.  The  original 
or  appellate  jurisdiction  ought  not,  therefore,  to  be 
restrained,  but  should  be  commensurate  with  the 
mischiefs  intended  to  be  remedied,  and,  of  course, 
should  extend  to  all  cases  whatsoever. 

A  different  policy  might  well  be  adopted  in  re- 
ference to  the  second  class  of  cases ;  for  although 
it  might  be  fit  that  the  ju  ^icial  power  should  extend 
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1819.  ^o  ^U  controversies  to  which  the  Umted  States  should 
be  a  partjt  J^t  thi^  power  n.'ght  not  have  been  im- 
peratively givetn,  least  it  should  irnpl j  a  right  to  take 
cogiiizancfi  of  original  suits  brougut  against  the  Uni- 
ted States  as  defendants  in  their  own  courts.  It 
might  not  have  been  deemed  proper  to  submit  the 
sovi^reigntjr  of  the  United  States,  against  their  own 
will,  to  judicial  cognizance,  either  to  enforce  rights 
or  to  prevent  wrongs;  and  as  to  the  other  cases  of 
the  second  class,  they  might  well  be  left  to  be  exer- 
cised under  the  exceptions  and  regulations  which 
congress  might,  in  their  wisdom,  choose  to  apply. 
It  is  also  worthy  of  remark,  that,  congress  seem,  in 
a  good  degree,  in  the  establishment  of  the  present 
judicial  system,  to  hare  adopted  this  distinction.  In 
the  first  cla^s  of  casesi  the  jurisdiction  is  pot  limited 
except  by  the  subject  matter ;  in  the  second,  it  is 
ma^e  materially  to  depend  upon  the  value  in  con- 
troversy. 

We  do  not,  however,  profess  to  place  any  implicit 
reliance  upon  the  distinction  which  h^s  here  been 
stated  and  endeavoured  to  be  illusti-ated.  It  has  the 
rather  been  brought  into  view  in  deference  to  the  le- 
gislative opinion,  which  has  so  long  acted  upon,  and 
enforced,  this  distinction.  But  there  is,  certainly, 
vast  weight  m  the  argument  which  has  been  urged, 
that  the  constitution  is  imperative  upon  congress  to 
vest  all  the  judicial  power  of  the  United  States,  in 
the  shape  of  original  jurisdiction,  in  the  supreme  and 
inferior  courts  created  under,  its  own  authority.  At 
an  events,  whether  the  one  construction  or  the  other 
prevailt  it  id^  manifest  that  the  judicial  power  of  the 
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United  States  id  unaToidabljr^  in  some  oases^  eiclusire  I8i6. 
of  all  state  authority,  and  in  all  others,  may  be  made  ^"^j^J^J^^ 
so  at  the  election  of  congress.  Np  part  of  the  criminal 
jurisdiction  of  the  United  States  can^  consistently  with 
the  constitution,  be  delegated  to  state  tsH>unals.  The 
admiralty  and  maritime  jurisdiction  is  of  the  same  ex* 
elusive  cogni2ance ;  and  it  qan  only  be  in  those  caseg 
trhere,  previous  to  the  constitution,  state  tribunals 
possessed  jurisdiction  independent  of  tiational  au- 
thority, that  they  can  now  constitutionally  exercise  a 
concurrent  jurisdiction'.  Congress,  throughout  the 
judicial  act,  and  particularly  in  the  9th,  11th,  and 
13th  sectionfs,  have  legislated  upon  tfae  suppositibn 
that  in  all  the  cases  to  which  the  judicial  powet^s  of 
the  United  Stales  extended,  they  might  rightfully 
vest  exclusive  jurisdiction  in  their  own  courts. 

But,  even  admitting  that  the  language  of  the  con- 
stitution is  not  mandatory,  and  that  congress  may 
constitutionally  omit  to  vest  the  judicial  power  in 
courts  of  the  United  Stiites,  it  cannot  be  demed  Aat 
when  it  is  vested,  it  may  be  exarcised  to  the  utmost 
constitutional  extent.. 

This  leads  us  to  the  consideration  of  the  great 
question  as  to  the  nature  and  ext3nt  of  tne  appellate 
jurisdiction  of  the  United  States.  We  have  already 
seen  that  appellate  jurisdiction  is  given  by  the  con- 
stitution to  the  supreme  court  in  all  cases  where  it 
has  not  original  jurisdiction ;  subject,  however,  to 
such  exceptions  and  regulaiions  as  congress  may 
prescribe.  It  is,  therefore,  capable  of  embracing 
every  case  enumerated  in  the  constitution,  which  is 
Bot  exclusively  to  be  decided  by  way  of  original 
VoL  I.  t  If 
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18ie.     jurisdtctiQn. .  But  the  exercise  bf  appisUate  jurisdic- 
^^J*^^*>^  tion  is  fat  froia  being  limited  by  the  terOis  of  the 
T.        constitutioD  to  the  supreme  c6urt    There  caii  be  no 
"^^^    doubt  that  congresi^  may  creistte  a.succesBion  of  in- 
fbrior  tribunals,  in  each  of  which,  it  mAj  rest  appel- 
late as  well  as  original  jurisdicticHi.    Tte  judicial 
|)ower  is  delegated  by  the  constitution  in  the.  most 
general  teroAi  and  may,  tiierefore,  h6  e^Lercised  by 
congress  under  every' variety  of  form^  of  appellate 
6r  original  jurisdiction.    And  as  there  is  nothing  ia 
die  constitutiotr  which  restrains  or  limits  this  power, 
it  must,  therefore,  m  all  oth^r  cases,  subsist  in  t^e 
utmost  latitude  of  which,  b  its  own  nature,, it  is  sus- 
ceptible 

As,'  then,  by  tte  temiB  of  the  constitution,  ibe  ap- 
pellate juri»jliction  is  not  limited  as  to  the  supreme 
eKMurt,  and  as  to  this  court  it  may  be  exercised  in  all 
ether  cases  than  those  of  which  it  has  original  cogni- 
zance, ^what  is  there  to  restrain  it9  exercise  over  state 
tribunak  in  the  enumerated  cases  ?  The  appejleOe 
power  is  not  limited,  by  the  terma  of  the  third  article 
to  any  particular  Courts.  The  words  are,  ^  the  ju- 
dicial power  (whidi  includes  appellate  power)  shall 
extend  to  all  casei^  &c.,  and  ^  in  all  other  cases  be- 
fore mentioned  die  supreme  court  shall  have  appel- 
late jurisdiction.^^  It  is  the  eo^e,  then,  and  not  the 
taurtf  that  gives  the  jurisdiction.  If  the  judicial 
power  extends  to  the  case,  it  will  be  in  vain  to  search 
m  the  letter  of  the  constitution  for  any  qualification 
as  to  the  tribunal  where  it  depends.  It  is  incumbent^t 
then,  upon  those  who  assert  such  a  qualification  to 
show  its  existence  by  necessary  imolication.    If  the 


Hvnter'a 


OF  THK  tJNITEB  STATES.  339 

text  be  clear  and  distjqct,  po  restriction  upon  its      iai6. 
plam  and  obvious  import  ought  to  be  admitted,  un-  ^^^Ch^ 
less  the  inference  be  irresistible.  _  ^• 

If  the  constitution  meant  to  limit  the  appellate 
jurisdictkm  to  cases  pending  in  the  courts  of  the 
United  States,  it  would  necessarily  follow  that  the 
jurisdiction  of  these  .courts  would,  in .  all  the  cases 
enumerated  in  the  Qonstitution,  be  exclusive  of  state 
tribunals.    How  otherwise.could: the  jurisdiction  ex* 
tend  to  att  cases  arising  xtAer  the  constitution,  laws, 
and  treaties  of  the  United  States,  or  to  all  casts  of 
admiralty  and  maritime  jurisdiction  ?    If  some  of 
these  cases  might  be  «ptertained  by  state  tribunals, 
and  no  appellate  jurisdiction  as  to  them  should  exist, 
then  the  appellate  power  would  not  extend  to  dUi 
but  to  somsy  cases.    If  state  tribunals  might  exerdse 
concurrent  jurisdiction    over  all  or  some  of  the 
other  classes  of  cases  in  the  constitution  without  con- 
trol, then  the  appellate  jurisdiction  of  the  United 
States  might,  as  to  such  cases,  have  no  real  existence, 
contrary  to  the  manifest  intent  of  the  constitution. 
Under  such  circumstances,  to  give  effect  to  the  ju- 
dicial power,  it  must  be  construed  to  be  exclusive ; 
and  this  not  only  when  the  eontfyiBArif  should  arise 
directly,  but  when  it  should  ieirise,  incidentally,  in 
cases  pending  in  state  courts.    This  construction 
would  abridge  the  jurisdiction  of  such  court  far 
more  than  has  been  ever  contemplated  in  any  aM  of 
congress. 

On  the  other  hand,  if,  as  has  been  contended, 
a  discretion  be  vested  in  congress  to  establish,  or  not 
to  establish,  inferior  courts  at  their  own  {deasure,  and 
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1816  conprress  ^ould'nbt  establish  suCh  courts,  the  appel- 
late jurisdiction  of  the  suppeme  court  would  have 
nothing  to  act  upon,  unless  it  could  aci  upon  cases 
pending  in  tiie  state  courts.  Under  such  circum- 
stances it  must  be  held  that  th^  appellate  power 
would  extend  to  state  courtd ;  for  the  constitution  is 
pereroptorj  that  it 'shall  extend  to  certain  enuofera- 
ied  cases,  which  cases  could  exist  m  no  other  courts. 
Any  other  construction,  upoti  this  supposition,  would 
involve  this  sttrange  contradiction,  that  a  disiei^tionaiy 
power  vested  in  congress,  and  which  th^y  might 
rightfully  omit  to  exercise.  Would  defeat  the  absolute 
inj[unctidns  of  the  constitution  in  relation  to  ti^e  whole 
pippellate  power. 

But  it  is  plain  that  the  framers  of  the  constitution 
did  contemplate  that  cases  within  the  judicial  dogni- 
xance  of  the  United  States  not  only  might  but-would 
arise  in  the  stato. courts,  in  the  exercise  ef  their  ordi- 
nary jbrifidiction^  With  this  view  the  sixth  article 
declares,  that  ^  this  constitution,  add  the  laws  of  the 
United  States  which  shall  be  made  in  pursuance 
thereof^  and^all  treaties  made,  or  which  shall  be  made^ 
under  the  authority  of  the  United  States^  shall  be  the 
supreme  law  of  the  l^d,  and  the  judges  in  every 
state  sha:ll  be  bound  thereby,  any  thing  in  the  consti- 
tution or  laws  of  any  state  to  the  contrary  notwith- 
standing.^ It  is  obvious  that  this^bligation  is  im- 
perative upon  the  state  judges  in  tl^ir  official,  and 
not  raei^ely  in  their  private,  capacities.  From  the 
very  nature  of  their  judicial  duties  they  would  be 
called  upon  to  pronounce  the  law  applicable  to  the 
case  in  judgment.    They  were  not  to  decide  merely 
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according  to  the  laws  or  constitution  of  the  state,  but      isie. 
according  to  the  cbnstitution,  laws  and  treaties  of  the 
United  States-^"  the  supreme  law  of  the  land.** 

A  moment's  consideration  will  show  us  thd  nepessi- 
tj  and  propriety  of  t^is  provision  in  cases  where  the 
jurisdiction  of  the  state  courts  is  unquestionable. 
Suppose  a  contract  for  the  payment  of  money  is 
made  between  citizens  of  the  same  state^  and  per- 
formance thereof  is  Bought  in  the  courts  of  ihat  state ; 
DO  person  can  doubt  that  the  jurisdiction  complete- 
ly and  exclusively  attaches,  in  the' first  instance,  to 
such  court3.  Suppose  at  the  trial  the  defendant 
sets  up  in  his.  defehce  a  tender  under  a  Btate  law, 
making  paper  money  a  good  tender^  or  a  state  law, 
impairing- the  obligation  pf  such  contract,  which  law, 
if  binding,  would  defeat  the  suit.  The  constitution 
of  the  United  States  has  declared  that  no  state  shall 
make  any  thing  but, gold  or  silver  coin  a  tender  in 
payment  of  debts,  or  pass  a  law  impairing  the  obli* 
gation  of  contracts.  If  congress  shall  not  have  pass- 
ed a  law  providing  for  the  removal  of  such  a  .suit  to 
the  courts  of  the  United  States,  must  not  the  state 
court  proceed  tp  hear  and  determine  it  ?  Can  a  mere 
plea  in  defence  be  of  itself  a  bar  to  further  proceed- 
ings, so  as  to  prohibit  an  inquiry  into  its  truth  or  le- 
gal propriety,  when  no  other  tribunal  exists  tp  whom 
judicial  cognizance  of  such  cases  is  confided  ?  Sup- 
pose ata  indictment  for  a  crime  in  a  state  court,  and 
the  defendant  should  allege  in  his  defence  that  the 
crime  was  created  by  an  ex  post  facto  apt  of  the  state, 
must  not  the  state  court,  in  the  exercise  of  a  jurisdic- 
tion which  has  already  rightfully  attached,  have  a 
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1816.  right  to  pronounce  on  the  yalidity  aqd  sufficiency  of 
^'^^^  the  defence?  It  would  be  extremely  difficult,  upon 
^-  any  legal  principles,  to  give  a  qegatiye  answer  to 
these  inquiries.  Innumeral^le  instances  of  the  same 
tort  might  be  stated,  in  illustration  of  the  position ; 
and  unless  the  state  courts  could  sustain  jurisdiction 
in  such  cases,  this  clause  of  the  sixth  article  would 
be  without  meaning  oi^  effisct^  and  public  mischiefs, 
of  a  most  enormous  magnitude,  would  inevitaUy 
ensue. 

It  must,  therefore,  be  conceded  that  the  constitu- 
tion not  only  contemplated,  but  meant  td  provide  for 
cases  within  the  scope  of  the  judicial  power  of  the 
United  States,  which  might  yet  depend  before  state 
tribunals.  It  was  foreseen  that  in  the  exercise  of 
their  ordinary  jurisdiction,  state  courts  would  inci- 
dentally take  cognizance  of  cases  arising  under  the 
constitution,  the  laws,  and  treaties  of  the  United 
States.  Yet  to  ajl  these  cases  the  judicial  power, 
by  the  very,  terms  of  the  cdnstitution,  is  to  extend. 
It  cannot  extend  by  original  jurisdiction  if  that  was 
already  rightfully  and  exclusively  attached  in  the 
state  courts,  which  (as  has  been  already  shown) 
may  occur;  it  must,  therefore,  extend  by  appellate 
jurisdictiour  or  not  at  all.  It  would  seem  to  follow 
that  the  appellate  power  of  the  United  States  must, 
in  such  cases,  Extend  to  state  tribunals ;  and  if  in  such 
eases,  there  is  no  reason  why  it  should  not  equally 
attach  upon  all  others  within  the  purview  4>f  the  con- 
stitution. 

It  has  been  argued  that  such  an  appellate  jm*isdic- 
tion  over  state  courts  is  inconsistent  with  the  genius 
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i»f  our  goirenupentst  and  the  ispiHt  of  the  constitatkn  f  sn. 
That  the  latter  was  never  designed  to  act  Uj^n  state 
fpvereignties,  but  only^pon  the  people,  and  diat  if 
the:  power  existpi  it  will  materially  impair  the  solre- 
ler^tj  of  the  states,  and  the  iixdependence  of  tlieir 
courts.  We  cannot  yield  to  the  force  of  thb  reatfooi' 
ing;  it  assumes. prmciples  which  we  cannot  admitt 
and  dr&ws  conclusions  to  which  we  do  not  yield  oitf 
aftaent 

It  is  a  mistake  thatihe  constitution  was  not  desigiK 
ed  to  operate  upon  states^  in*  their  corporate  capaci* 
ties.  It  is  crowded  with  provisions  which  restrain  or 
annul  the  sovereignty  of  the  states  in  some  ctf  the 
highest  branches  of  their  prerogatives.  The  tenth 
section  of  the  first  article  contains  a  long  list« 
of  disabilities  and  prohibitions  imposed  upon  the 
states.  Surely,  when  such  essential  portions  of  state 
sovereignty  are  taken  away,  or  prohibited  to  be  ex- 
ercised, it  cannot  be  correctly  asserted  that  the  con* 
stitution  does  not  act  upon  the  states,  the  language 
of  the  constitution  is  also  imperative  upon  th$  states 
as  to  the  performance  of  many  duties.  It  is  impera- 
tive upon  the  state  legislatures  to  make  laws  pre- 
scribing the  time,  places,  and  manner  of  holding  elec- 
tions for  senators  and  representatives,  and  for  elec- 
tors of  president  and  vice-president  And  in  these, 
as  well  as  some  other  cases,  congress  have  a  right 
to  revise,  amend,  or  supercede  the  laws  which  may  be 
passed  by  state  legislatures.  When,  therefore,  the 
states  are  stripped  of  some  of  the  highest  attributes 
of  sovereignty,  and  the  same  are  given  to  the  United 
States ;  when  the  legislatures  of  the  states  are,  in  some 
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1816»      respects,  under  the  control  of  congress^  and  in  ever/ 

^^^-^^^  case  fire,  under  the  constitution,  bound  by  the  para- 

r.        mount  authority  of  the  United  States ;  it  is  certainly 

**°^'*     difficult  to  support  the  ar^menc  that  the  appellate 

poorer  over  the  decisions  of  state  courts  is  contrary 

to  the  genius  of  our  institutions.     The  courts  of  the 

United  States  can,  without  question,  revise  the  pro* 

ceedings  of  the  executive  and  legislative  authorities 

of  the  state§,  and  if  they  are  found  to  be  contrary  to 

the  constitution,  may  declare  them  to  be  of  ho  legal 

validity.     Surely  the  exercise  of  the  same  right,  over 

ji^'  icial  tribunals  is  not  a  higher  or  more  dangerous 

jict  of  sovereign  power. 

Nor  can  such  a  right  be  deemed  to  impair  the  in- 
dependence of  state  judges.  It  is  assuming  the 
very  ground  in  controversy  to  assert  that  they  pos- 
sess an  absolute  independence  of  thq  United  States. 
In  respect  to  the  powers  granted  to  the  United 
States,  they  are  not  independent ;  they  are  lexpressly 
bound  to  obedience  by  the  letter  of  the  constitution; 
and  if  they  should  unintentionally  transcend  their 
authority,  or  misconstrue  the  constitution,  there  is 
no  more  reason  for  giving  their  judgments  an  abso- 
lute and  irresistible  force,  than  for  giving  it  to  the 
acts  of  the  other  co-ordinate  departments  of  state 
sovereignty. 

The  argument  urged  from  the  possibility  of  the 
abuse  of  the  revising  power,  is  equally  unsatisfacto- 
ry. It  is  always  a  doubtful  course,  to  argue  against 
"  the  use  or  existence  of  a  power,  from  the  possibility 
of  its  abuse.  It  is  still  more  difficult,  by  such  an  ar- 
gument, to  ingraft  upon  a  general  power  a  restric- 
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tion  which  is  not  to  be  found  in  the  terms  in  which  1816. 
it  is  given.  From  the  very  nature  of  things,  the 
absolute  right  of  decision,  in  the  last  resort,  must 
rest  somewhere' — wherever  it  may  be  vested  it  is 
susceptible  of  abuse.  In  all  questions  of  jurisdic- 
tion the  inferior,  or  appellate  court,  must  pronounce 
the  final  judgment ;  and  common  sense,  as  well  as 
legal  reasoning,  has  conferred  it  upon  the  latter. 

It  has  been  further  argued  agafnst  the  existence  of 
this  appellate  power,  that  it  woiild  form  a  novelty  in 
our  judicial  institutions.  This  is  Certainly  a  mistake. 
In  the  articles  of  confederation,  an  instrument  framed 
with  infinitely  more  deference  to  state  rights  and 
state  jealousies,  a  power  was  given  to  congress  to 
establish  ^<  courts  for  revising  and  determining,  final- 
ly, appeals  in  alF  cases  of  captures."  It  is  remarka- 
ble, that  no  power  was  given  to  entertain  original 
jurisdiction  in  such  cases;  and,  consequently,  the 
appellate  power  (although  not  so  etppessed  in  terms) 
was  altogether  to  be  exercised  in  revising  the  deci- 
sions of  state  tribunals.  This  was,  undoubtedly,  so 
far  a  surrender  of  state  sovereignty  ;  but  it  never 
was  supposed  to  be  a  power  fraught  with  public 
danger,  or  destructive  of  the  independence  of  state 
judges.  On  the  contrary,  it  was  supposed  to  be  a 
power  indispensable  to  the  public  safety,  loiBtsmuch 
as  pur  national  rights  might  otherwise  be  compro- 
mitted,  and  our  national  peace  been  dangered.  Under 
the  present  constitution  the  prize  jurisdiction  is  con- 
fined to  the  ^courts  of  the  United  States ;  and  a  power 
to  revise  the  declsionsof  state  courts,  if  they  should 
assert  jurisdiction  over  pri^e  causes,  cannot  be  less 
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important,  or  less  useful;  than  k  was  under  the  iconfe- 
deration. 

In  this  connexion  we  are  led  again  to  the  construe* 
tion  of  the  words  of  the  constitution,  f^  the  judicial 
power  shall  extend,^'  ^c.  If,  as  hais  been  contended 
at  the  bar,  tiie  term  ^  extend'^  have  a  relative  sig- 
nification, and  mean  to  widien  au  existing  pdwet«  it 
will  then  follow,  that,  as  the  confederation  gave  an 
appellate  power  over  state  tribunals,  the  constitution 
enlarged  or  widened  that  appellate  power  lu  all  the 
other  cases  in  which  jurisdiction  is  given  to  the 
courts  of  the  United  States.  It  is  notpresumed  that 
the  learned  counsel  would  chdose  to  addpt  such  a 
Conclusion. 

It  is  further  argued,  that  lib  greoit  public  mischief 
can  result  from  i  construction  which  shall  limit  the 
appellate  power  of  ths  United  States  to  cases  in 
their  own  courts:  first;  because  state  judges  ara 
bdund  by  an  oath.lo  support  the  constitution  of  the 
United  States,  and  miTst  be  presumed  to  be  men  of 
learning  and  integrity  <;  and,  secondly,  because  con- 
gress must  have  an  un(]uestionabIc  right  to  remove 
sdl  cases  within  the  scope  of  the  judicial  power  from 
the  state  courts  tp  the  courts  of  the  United  States,  at 
any  time  before  final  judgment,  th6ugh  not  after 
final  judgment  As  to  the  fii*st  reason^-^-admitting 
*that  the  judges  of  the .  state  courts  are,  alid  always 
will  be,  of  as  much  learning,  integrity,  and  wisdom, 
as  those  of  the  courts  of  the  United  States,  (which 
we  very  cheerfully  admit,)  it  does  not  aid  the  argu- 
ment It  is  manifest  that  the  constitution  has  pro- 
ceeded upon  a  theory  of  its  own,  and  given  br  with- 
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held  powers  according  to  the  judgment  of  the  Ame-  1816. 
rican  people,  by  whom  it  was  adopted*  We  can  ^"'fp^*^ 
only  construe  Its  powers,-  and  cannot  inquire  into  the 
policy  or  principles  which  induced  the  grant  of  them. 
The  constitution  has  presumed  (whethej  rightly  or 
wrongly  we  do  not  inqqire)  that  state  ittlachmenta, 
state  prejudices,  state,  jealousies,  and  state  interests, 
might  sometimes  obstruct,  or  control,  or  be  suppo- 
sed to  dbstruct  or  control,  the  regular  administration 
of  justice.  Hqnce,  in  coiitroyersies  between  states ; 
between  citizens  of  different  states ;  between  citizens 
claiming  grants* under  different  states;  between  a 
state  and  its  citizens,  *  or  fo^'eigners,  and  between 
citizens  and  foreigners,  it  enables  the  parties,  under 
the  authority  of  congress,  to  have  the  controversies 
heard,  tried,  and  determined  before  the  national  tri- 
l)unals.  No  other  reason  than  that  which  has  been 
stated  can  be  assigned,  why  some,  at  least,  of  those 
cases  should  not  have  been  left  to  the  cognizance  of 
the  state  courts;.  In  respect  to  the  other  enumera* 
ted  cases — the  cases  arising  under  the  constitution, 
laws,  and  treaties  of  the  United  States,  cases  affect- 
ing ambassadors  and  oth^r  public  ministers,  and 
cases  of  admiralty  and  marititne  jurisdiction-trea- 
sons of  a  higher  and  more  extensive  nature,  touching 
the  safety,  peace,  and  sovereignty  of  the. nation, 
might  well  justify  a  grant  of  exclusive  jurisdiction. 

This  is  not  all.  A  motive  of  another  kind,  per* 
fectly  compatible  with  the  most  sincere  respect  for 
state  tribunals^  might  induce  the  grant  of  appellate 
power  over  their  decisions.  That  motive  is  the  im- 
portance, and  even  necessity  of  tmj^brmiVy  6f  deci- 
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1816.  siona  throughout  the  whole  United  States,  upon  aA 
subjects  within  4hc  purview  of  the  constitution. 
Judges  of  equal  learning  and  integrity,,  in  di£ferent 
states,  might  differently  interpret  a  statute,  or  a 
treaty  of  the  United  States,  or  even  the  constitution 
itself:  If  there  were  no  revising  authority  to  control 
these  jarring  and  discordant  judgments,  and  harmo- 
nize them  into  uniformity,  the  laws,  the.  treaties,  and 
the  constitution  of  the  United  States  would  be  diffe- 
rent in  different  states,  and  might,  perhaps,  never 
have  precisely  the  same  construction,i  6bIiga:tion,  or 
efficacy,  in  any  two  states.  The  public  mischiefs 
that  would  attend  such  a  state  of  things  would  be 
truly  deplorable;  and  it  cannot  be  believed  that 
they  could  haye  escaped  the  enlightened  convention 
which  formed  the  constitution.  What,  ifideed,  might 
then  have  been  only  prophecy,  has  now  become  fact; 
and  the  appellate  jurisdiction  must  continue  to  be 
the  only  adequate  remedy  for  such  evils. 

There  is  an  additional  consideration,  which  is  en- 
titled to  great  weight.  Thecgnstitution  of  the  Uni- 
ted States  was  designed  for  the  ^common  and  equal 
benefit  of  all  the  people  of  the  United  States.  The 
judicial  power  was  grantee}  for  the  same  benign  and 
salutary  purposes.  It  vvas  not  to  be- exercised  ex*' 
clusively  for  t|ie  benefit  of  parties  wha  might  be 
•plaintiffs,  and  would  elect  the  national  forum,  bul 
also  for  the  protection  of  defendants  who  might 
be  entitled  to  try  their  rights,  or  assert  their  privili- 
ges,  before  the  same  forum.  Yet,  if  the  construction 
contended  for  be  correct,  it  will  follovr,  that  as  the 
plaintiff  may  always  elect  the  state  court,  the  de- 
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fendant  may  be  depriyed  of  all  the  securitj  which  1816. 
the  constitution  intended  in  aid  of  bis  rights.  Such 
a  state  of  thingb  can,m  no  respect,  be  considtdred  as 
giying  equal  rights.  To  obviate  this  difficuFty,  we 
are  referred  to  the  power  which  it  is  admitted 
congress  possess  to  remove  suits  from  state  courts  to 
the  D&tional  courts;  and  this  forms  the  second 
ground  upon  which  the.  argument  we  are  consider- 
ing has  been  attempted  to  l>e  sustamed. 
.  This  power  of  removal  is  not  to  he-  found  ift  ex- 
p^ss  terms  in  any  part  of  the  constitution ;  if  it.be 
given,  it  ifiT  only  given  by  implication^  as  a  power  ne- 
cessary and  proper  to  carry  into  efiect  some  express 
power.  The  power  of  removal  is  certainly  not,  in  strict- 
ness of  language;  it  presupposes  an  exercise  of  origi- 
nal jurisdiction  to  have  attached  elsewhere.  The  ex- 
istence of  this  power  of  removal  is'famillar  in  courts  act- 
ing according  to  the  course  of  the  common  law  in  cri- 
minal as  well  as  civil  cases*  and  it  is  exercised  before 
as  well  as  after  judgment.  But  this  is  always 
deemed  in  both  cas^s  an  exercise  of  appellate,  and 
not  of  original  jurisdiction.  If,  then,  the  fight  of 
removal  be  included  in  the  appellate  junsdiction,  it  is 
only  because  it  is  one  mode  of  exercising  that  power^ 
and  as  congress  is  not  limited  by  the  Constitution  to 
any  particular  Nmodc,  or  time  of  exercising  it,Jt  may 
authoiize  a  removal  either  before  or  aflbr  judgment. 
The  time^  the  process,  and  the  manner,  must  be  sub- 
ject to  its  absolute  legislative  control:  A  writ  of 
error  is,  indeed,  but  a  process  which  removes  the 
record  of  one  court  to  the  possession  of  another  court, 
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1816.  and  enables  the  latter  to  inspect  the  proceedings, 
^^"^^^  and  give  such  judgment  as  its  own  opinion  of  the 
t!  ^  law  and  justice  of  the  case  may  warrant  There  is 
j]JJJJ^*  nothing  in  the  nature  of  the  process  which  forbids  it 
froni  being  applied  by  the  legislaitore  to  interlocutory 
as  well  as  final  judgments.  And  if  the  right  of  re* 
moval  from  state  courts  exist  before  judgment,  be* 
cause  it  is  included  in  the.  appellate  power^  h^mtist, 
for  the  same  reasonyexist  after  judgment  And  if  the 
appellate  power  by  the  constitution  does  not  include 
cases  pending  in  state  courts,  the  right  of  removfil, 
whieh  is  but  a  mode  of  exercising  th^t  power,  canndt 
be  applied  to  them.  Precisely  the  same  objections, 
therefore,  exist  as  to  the  rigut  of  remoyal  before  judg- 
ment, as  after^  and  both  must  stand  or  fall  together. 
Nor,  indeed,  would  the  force  of  the  arguments  on 
either  iside  materially  vary,  if  the  right  of  removal 
weie  an  exercise  of  original  jurisdiction.  It  would 
equally  trench  upon  the  jurisdiction  and  indepen- 
dence of  state  tribunals. 

The  remedy,  too,  of  removal  of  suits  would  be  ut- 
terly inadequate,  to  the  purposes  of  the  constitution^ 
if  it  could  act  only  on  the  parties,  and  not  upon  the 
state  cpurts.  In  respect  to  criminal  prosecutions,  the 
difficulty . seems  admitted  to  be  insurmountable;  and, 
in  respect  to  civil  suits,  there  vvould,  in  many  cases, 
he  rights  without  corresponding  remedies.  If 'state 
Courts  should  deny  the  constitutionality  of  the  autho- 
rity to  remove  suits  from  their  cognizance,  in  what 
manner  could  they  be  compelled  to  relinquish 
the  jurisdiction  ?  In  respect  to  criminal  cases,  there 
would  at  once  be  an  ^nd  of  all  control,  and  the 
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«tate  decisions  would  be  paramountto  the  constitq-      laie. 


tion ;  and  though  in  civil  sdits  the  courts  of  the  United 
States  might  act  upon  the  parties^  yet  the  state  courts        r. 
might  act  in  the  i^ame  way ;  and  this  conflict  of  juris-      ^^»^ 
dictions  would  not  only  jeopardise  private  rights,  but 
bring  intp  imminent  peril  the  public  interests. 

On  the  whole,  the  court  are  of  o{Mnion,  that  the 
appellate  power  of  the  United  States  does  extend  to 
cases  pending  in  the  state  courts ;  att(l  that  the  25th 
section  of  the  judiciaiy  act,  wliiph  authorizes  the  ex- 
ertise  of  tliis  jurisdiction  in. the  specified  cases,  by  a 
writ  ef  error,  is  supported  by  the  letter  and  spirit  of 
the  constitution.  We  fmd  no  clause  in  that  instru- 
ment which  limits  this  power;  and  we  dare  not  inter* 
pose  a  limitation  where  the  people  have  not  been  dis- 
posed to  create  one. 

Strong  as  this  conclusion  stands  upon  the  general 
language  of  the  constitntion,  it  may  still  derive  sup- 
port from  other  sources.  It  is  an  historical  fact,  that 
this  exposition  of  the  constitution,  extending  its  ap- 
pellate power  to  state  courts;  was,  previous  to  its 
adoption,  uniformly  and  publicly  avowed  b)  its 
friends,  and  admitted  by  its  enemies,  as  the  basis  of 
their  respective  reasonings,  both  in  and  out  of  the 
state  conventions.  It  is  an  historical  fact,  that  at 
the  time  when  the  judiciary  act  was  submittied  U^  the 
deliberations  of  the  first  congress,  composed^,  aa  it 
was,  not  only  of  men  of  great  learning  and  ability, 
but  of  men  who  had  acted  a  principal  part  in  framing, 
supporting,  or  opposing  that  constitution,  the  same 
exposition  was  explicitly  declared  and  admitted  by 
ihe  firiends  and  by  the  opponents  of  that  system.    It 
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1816.      18  an  historical  fact,  that  the  supreme  court  of  the 
"^^^^^^   United  States  have,  from  tune  to  time,  sustained  this 

Msurdo 

T.  appellate  jurisdiction  in  a  great  variety  of  cases, 
Leiwe.'  brought  from  the  tribunals  of  many  of  the  most  im- 
portant states  in  the  union,  and  that  no  state  tribu- 
nal  has  ever  breathed  a  judicial  doubt  on  the  subject, 
or  declined  tq  obey  the  mandate  of  the  supreme 
court,  until  the  present  occasion.  This  weight  of 
contemporaneous  exposition  by  all  parties,  this  ac- 
quiescence of  enlightened  state  courts,  and  these  ju* 
dicial  decisions  of  the  supreme  court  through  so  long 
a  period,  do,  as  we  think,  place  the  doctrine  upon  a 
foundation  of  authority  whiph  cannot  be  shaken,  with- 
out delivering  over  the  subject  to  perpetual  and  irre- 
mediable doubts. 

The  next  question  which  has  been  argued,  is, 
whether  the  case  at  bar  be  within  the  purview  of  the 
25th  section  of  the  judiciary  act,  so  that  this  court 
may  rightfully  sustain  the  present  writ  of  error. 
This  section,  stripped  of  passages  imimportant 
in  this  inquiry,  enacts,  in  substance,  that  a  final 
judgment  or  decree  in  any  suit  in  the  highest  court 
of  law  or  equity  of  a  state,  where  is  draWn  in  ques- 
tion the  validity  of  a  treaty  or  statute  o^  or  an  au- 
thority ej^cised  under,  the  United  States,  and  the  de- 
cision is  against  their  validity ;  or  where  is  drawn  in 
question  the  validity  of  a  statute  of,  or  an  authority 
exercised  under,  any  state,  on  the  ground  of  their 
being  repugnant  to  the  constitution,  treaties,  or  lawst 
of  the  United  States,  and  the  decision  is  in  favour  of 
such  their  validity ;  or  of  the  constitution,  or  of  a  trea- 
ty or  statute  of^  or  comnussion  held  under,  the  United 
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States,  and  the  decision  is  against  the  title^  rights  pri-      1816. 
vikgeyor  exemption^  specially  set  tp  or  claimed  by  either    ^"fT^^ 
party  under  such  clause  of  the  said  constitutiorn  treaty,         r. 
statute,  or  commission,  may  be  re-examined  and  re-     Lewee* 
Tersed  or  affirmed  in  the  supreme  court  of  the  United 
States,  upon  a  writ  of  error,  in  the  same  manner,  and 
under  the  £ame  rejgulations,  and  the  writ  shall  have 
the  same  effect,  as  if  <he  judgment  or  decree  com- 
plained of  had  been  rendered  or  passed  in  a  circuit 
court,  and  the  proceeding  upon  the  reversal  shall 
also  be  the  same,  except  ihat  t/ie  stipreme  courts  instead 
of  remanding  the  cause  for  a  final  decision^  as  before 
provided^  may^  at  their  discretion^  if^he  cause  shall  have 
been  once  remanded  before^  proceed  to  a  final  decision  of 
the  same^  and  award  execution.     But  no  other  error 
^^hall  be  assigned  or  regarded  as  a  ground  of  I'ever- 
sal  in  any  such  case  as  aforesaid,  than  such  as  ap" 
pears  upon  the  face  of  the  record^  and  immediately  rC" 
spects  the  before-mentioned  question  of  validity  or  con- 
struction of  (he  said  constitution,  treaties,  statutes, 
commissions,  or  authorities  in  dispute. 

That  the  present  writ  of  eiror  is  founded  upon  a 
judgment  of  the  court  below,  which  drew  in  question 
and  denied  the  validity  of  a  statute  of  the  United 
States,  is  incontrovertible,  for  it  is  apparent  upon  the 
face  of  the  record.  That  this  judgment  is  final  upon 
the  rights  of  the  parties  is  equally  true ;  for  if  well 
founded,  the  former  judgment  of  that  court  was  of 
conclusive  authority,  and  the  former  judgment  of  this 
court  utterly  void.  The  decision  was,  therefore, 
equivalent  to  a  perpetual  stay  of  proceedings  upon 
Tor.  I.  *  y 
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1816.      the  mandate,  and  a  perpetual  denial  of  all  the  rights 
^■^'"^^   acquired  under  it     The  case,  then,  falls  directly 
T.        "witibin  the  tenii&  of  the  act    It  is  a  final  judgment 
^^''    in  a  suit  in  a 'state  court,  denjmg  the  validity  of  a 
statute  of  the  United  Stated ;  and  unless  a  distinc- 
tion can  be  made  between  proceedings  under  a 
mandate,  and  proceedings  in  an  original  suit,  a  writ 
of  error  is' the  proper  remedy  to  revise  that  judgr 
ment     In  our  opinion  no  legal  distinction  exists  be- 
tween the  cases. 

In  causes  remanded  to  the  circuit  courts,  if  the 
mandate  be  not  correctly  exeeuted,  a  writ  of  error  or 
appeal  has  always  been  supposed  to  be  a  propjsr  reme- 
dy, and  has  been  recognized  as  such  in  the  former  de- 
cisions of  this  court  The  statute  gives  the  same  ef- 
fect to  writs  of  error  from  the  judgments  of  state 
courts  as  of  the  circuit  courts ;  and  in  its  terms  pro- 
vides for  proceedings  where  the  same  cause  may  be 
a  second  time  brought  up  on  writ  of  error  before  the 
supreme  court  There  is  no  limitation  or  descrip- 
tion of  the  cases  to  which  the  second  writ  of  error 
may  be  applied ;  and  it  ought,,  therefore,  to  be  co- 
extensive with  the  cases  which  fall  witbm  the  jnis- 
chiefs  of  the  Statute.  It  will  hardly  be  denied  that 
this  cause  stands  in  that  predicament;  and  if  so, 
then  the  appellate  jurisdiction  of  this  court  has  right- 
fi^lly  attached. 

But  it  is  contended,  that  the  former  judgment  of 
this  coutt  was  rendered  upon  a  case  not  within  the 
purview  of  this  section  ot  the  judicial  act,  and  that  as 
it  was  pronounced  by  an  incompetent  jurisdiction,  it 
was  utterly  void,  and  cannot  be  a  sufficient  founds- 
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tion  to  Bustain  any  subsequent  proceedings.  To  this  1816« 
argument  several  answers  may  be  given.  In  the  first 
placiB,  it  is  not  admitted  that,  upon  this  writ  of  error^ 
the  former  record  is  before  us.  The  error  now  as- 
signed is  not  in  the  former  proceedings,  but  in  the 
judgment  rendered  upon  the  mandate  issued  after 
the  former  judgment  The  question  now  litigated 
18  not  upon  the  construction  of  a  treaty,  but  upon  the 
constitutionality  of  a  statute  of  the  United  States, 
which  is  clearly  within  our  jurisdiction.  In  the  next 
place,  in  ordinary  cases  a  secdnd  writ  of  error  has 
never  been  supposed  to  draw  in  question  the  pro* 
priety  of  the  first  judgment,  and  it  is  difficult  to  per- 
ceive'how  such  a  proceeeding  could  be  sustained 
upon  prijiciple.  A  final  judgment  of  this  Court  is 
supposed  to  be  conclusive  upon  the  rights  which  it 
decides,  and  no  statute  has  provided  any  process  by 
which  this  court  can  revise  its  own  judgments.  In 
several  cases  which  have  been  formerly  adjudged  in 
this  court,  the  same  point  was  argued  by  counsel,  and 
expressly  overruled.  It  was  solemnly  held  that  a 
final  judgment  of  this  court  was  conclusive  upon  the 
parties,  and  could  not  be  re-examined. 

In  this  case,  however,  from  motives  of  a  public  na- 
ture, we  are  entirely  willing  to  wave  all  objections, 
and  to  go  back  and  re-examine  the  question  of  juris- 
diction as  it  stood  upon  the  record  formerly  in  judg- 
ment. We  have  great  confidence  that  our  jurisdic- 
tion will,  on  a  careful  examination,  stand  confirmed  as 
.well  upon  principle  as  authority.  It  will  be  recol- 
lected that  the  action  was  an  ejectment  for  a  parcel 
of  land  in  the  Northern  Neck,  formerly  belonging  to 
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1816.      Lord   Fairfax.     The  original  plaintiff  claimed  the- 
^'^^^'^^^    land  under  a  patent  granted  to  him  by  the  state  of 
T.         Virginia,  in  1789,  under  a  title  supposed  to  be  vested 
Hunter'!     j^*  ^^^^  ^^^^^  j^^  escheat  or  forfeiture.     The  original 
defendant  claimed  the  land  as  devisee  under  the  will 
pf  Lord  Fairfax.     The  parties  agreed  to  a  special 
statement  of  facts  in  the  nature  of  a  special  verdict, 
iij)on  which  the  district  court  of  Winchester,  in  1793, 
gave  ;a  general  judgment  for  the  defendant,  which 
judgment  was  afterwards  reversed  in  1810,  bj  the 
court  of  appes^ls,  and  a  general  judgment  was  ren- 
dered for  the  plaintiff;  and  from  this  last  judgment  a 
writ  of  error  was  brought  to  the  supreme  court 
The  statement  of  facts  contained  a  reorular  deduc- 
tion  of  the  title  of  Lord  Fairfax  until  his  death,  io 
1781,  and  alsp  the  title  of  his  devisee.     It  also  con- 
tained a  regular  deduction  of  the  title  of  the  plaintiff, 
under  the  state  of  Virginia,  and  further  referred  to 
the  treslty  of.  peace  of  1783,  and  to  the  acts  of  Vir- 
ginia respecting  the  lands  of  Lord  Fairfax,  and  the 
supposed  escheat  or  forfeiture  thereof,  as  component 
parts  of  the.  case.     No  facts  disconnected  with  the 
titles  thus  set  uo  by  the  parties  were  alleged- on 
either  side.     It  is  apparent,  from  this  summary  ex- 
planation, that  th«  titlq  thus  set  up  by  the  plaintiff 
might  be  open  to  other  objections ;  but  the  title  of 
the  defendant  was  perfect  and  complete,  if  it  was 
protected  by  the  treaty  of  1783.     If,  therefore,  this 
court  had  authority  to  examine  into  the  whole  record^ 
and  to  decide  upon  the  legal  validity  of  the  title  of 
the  defendant,  as  well  as  its  application  to  the  trefaty 
of  peace,  it  would  be  ^  case  within  the  expi-css  pur- 
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view  of  the  2^th  section  of  the  act;  ,ibr  there  was  laie. 
Dotiiing  in  the  record  upon  which  the  court  below 
could  have  decided  but  i^pon  the  title  as  connected 
with  the  trcatj ;  and  if  the  title  was  otlierwise  good, 
its  sufficiencj  must  have  depended  altogether  upon 
its  protection  under  the  treatj.  '  Under  such  circum- 
stances  it  was  strictly  a  suit  where  was  drawn  in 
question  the  construction  of  a  treaty,  and  the  deci- 
sion was  against  the  title  speci^ally  set  up  or  claimed 
by  the  defendant.  It  would  fall,  then,  withm  the 
rery  terms  of  the  act. 

The  objection  urged  at  the  bar  is,  that  this  court 
cannot  inquire  into  the  title,  but  simply  into  the  cor- 
rectness of  the  construction  put  upon  the  treaty  by 
the  court  of  appeals ;  and  that  their  judgment  is  not 
re-examinable  Lert,  unless  it  appear  on  the  face  of 
the  record  that  some  construction  was  put  upon  the 
treaty.  If,  therefore,  that  court  might  hav^  decided 
the  case  upon  the  invalidity  of  the^  title,  (and,  non 
constaty  that  they  did  not,)  independent  of  the  treaty, 
there  is  an  end  of  the  appellate  jurisdictjon  of  this 
court  In  support  of  this  objection  much  stress  is 
laid  upon  the  last  clause  of  the  section,  which  de- 
clares, that  no  other  cause  shall  Jbe  regarded  as  a 
ground  of  reversal  than  such  as-  appears  on  the  face  of 
the  record  and  immediate^  respects  the  construction 
of  the  treaty,  &c.,  in  dispute. 

If  this  be  the  true  construction  of  the  section,  it 
will  be  wholly  inadequate  for  the  purposes  which  it 
profes.$es  to  have  in  view,  ^nd  nlay  be  evaded  at 
pleasure.  But  wc  see  no  reason  for  adopting  this 
narrow  construction;  and  there  are  the  strongest 
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I8te.  reasons  against  it,  founded  upon  the  words  as  well 
^•^""^^^  as  the  intent  of  the  legislature.  What  is  the  case 
y.  "^  for  which  the  body  of  the  section  provides  a  remedj 
Hnnter'f  y^y  ^^.jj  ^f  error  ?  The  answer  must  be  in  tlie  words 
of  the.  section,  a  suit  where  is  drawn  in  question  th.e 
^nnstruction  of  a  treaty,  and  the  decision  is  against 
the  title  set  up  by  the  party.  It  isv  therefore,  the  deci- 
sion against  the  title  set  up  with  reference  to  the 
treaty,  and  not  the  mere  abstract  construction  of  the 
treaty  itself^  upon  \^hich  the  statute  intends  to  found 
the  appellate  jurisdiction.  How,  indeed,  can  it  be 
ptissible  to  decide  whether  a  title  he  within  the  pro*- 
tection  of  a  treaty,  until  it  is  ascertained'  what  that 
title  is,  and  whether  it  have  a  legal  validity  ?  From 
the  very  necessity  of  the  case,  there  must  be  a  pre- 
liminary inquiry  into  the  existence  and  structure  of 
the  title,  before  the  court  can  construe  the  treaty  in 
reference  to  that  title.  If  th^  court  below  should 
decide,  that  the  title  was  bad,  and,  therefore,  not 
protected  by  the  treafy,  must  not  this  court  have  a 
power  to  decide  the  title  to  be  good,  and,  therefore^ 
protected  by  the  treaty  ?  Is  not  the  treaty,  in  both 
instances,  equally  construed,  and  the  title  of  the 
party,  in  reference  to  the/treaty,  equally  ascertained 
and  decided  ?  Nor  does  the  clause  relied  on  in  the 
objection,  impugn  this  construction.  It  requires,  that  • 
tile  error  upon  which  the  appellate  court  is  to  de- 
cide, shall  appear  on  the  face  of  the  record,  and  in^ 
mediately  respect  the  questions  before  mentioned  ia 
the  section.  One  of  the  questions  is  as  to  the  con- 
struction of  a  treaty  upon  a  title  specially  set  up  by 
a  party,  and  every  error  that  immediately  respects 
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tfiat  question,  must,  of  course,  be  within  the  cogni-  laie. 
sance.  of  the  court*  The  title  set  up  in  this  case  is 
apparent  upon  the  face  of  the  record,  and  immediate- 
Ij  respects  the  decision  of  that  question ;  any  error, 
therefore,  in  respect  to  thai  title  must  be  re-examin- 
able,  or  the  case  could  never  be  presented  to  the 
court. 

The  restraining  clause  was  manifestly  intended  for 
a  yerj  different  purpose.  It  was  foreseen  that  the 
parties  might  claimnnder  various  titles,  and  might  as- 
sert various  defences,  altogether  independent  of  each 
other.  The  court  might  admit  or  reject  jevidence 
.applicable  to  one  particular  title,  and  not  to  all,  and 
in  such  cases  it  was  the  intention  of  congress,  to  li** 
mit  what  .would  otb^rwise  have  unquestionatjiy  at- 
tached to  the  court,  the  right  of  revising  all  the 
points  involved  in  the  cause.  It  therefore  restrains 
this  right  to  such  eiTors  as  respect  tho  questions 
specified  in  the  section;  and  in  this  view,  it  has  an 
appropriate  sense,  consistent  with  the  preceding 
clauses.  We  are,  therefore,  satisfied,  that,  upon 
principle,  the  case  was  rightfully  before  us,  and  if 
the  point  were  perfectly  new,  we  should  not  hesitate 
to  assert  the  jurisdiction^ 

But  the  point  has  been  already  decided  by  this 
court  upon  solemn  argument  In  Smith  v.  The  State 
of  Maryland,  (6  Craneh^  286.,)  precisely  the  same 
objectibn  was  taken  by  counsel,  and  overruled  by 
the  unanimous  opinion  of  the  court.  That  case  was, 
in  some  respects,  stronger  than  the  present;  for  the 
court  below  decided,  expressly,  that  the  party  had  no 
title,  and,  therefore,  the  treaty  could  not  operate 
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1816.      upon  it.     This  court  entered  into  an  examination  of 

^*^'*^^*^^    that  question^  and  being  of  the  same  opinion,  effirm- 

V.         ed  the  judgment.     There  oannot,  then,  be  an  autho- 

liwee*     "^y  which  could  more  completely  govern  the  present 

question. 

It  has  been  asserted  at  the  bar  that,  in  point  of 
fact,  the  court  of  appeals  did  not  decide  either  upon 
the  treaty  or  the  title  apparent  upon  the  record,  but 
upon  a  compromise  made  under  an  act  of  the  Icgis* 
lature  of  Virginia.  If  it  be  true  (as  we  are  inform- 
ed) that  tliis  was  a  private  act;  to*  take  efiect  on! j 
upon  a  certain  condition,  viz.  the  execution  of  a  deed 
of  release  of  certain  lands,  which  was  matter  in  pais^ 
it  is  somewhat  difficult  to  understand  how  the  court 
could  take  judicial  cognizance  of  the  act,  or  of  the  per- 
formance of  the  condition,  unless  spread  upon  the  re- 
cord. At  all  events,  we  are  boiind  to  consider  that 
the  court  did  decide  upon  the  facts  actually  before 
them^  The  treaty  of  peace  was  not  necessary  to 
have  beep  stated,  for  it  was  the  supreme  law  of  the 
land,  of  which  all  courts  must  take  notice.  And  at 
the  time  of  the  decision  in  the  court  of  appeals  and 
in  this  court,  another  treaty  had  intervened,  which 
attached  itself  to  the  title  in  controversy,  and,  of 
course,  must  have  been  the  supreme  law  to  govern 
the  decision*  if  it  should  be  found  applicable  to  the 
case.  It  was  in  this  view  that  this  court  did  not 
deem  it  necessary  to  n'st  its  former  decision  upon 
the  treaty  of  peace,  believing  that  the  title  of  the 
defendant  was,  at  all  events,  perfect  uvder  the  treaty 
of  1794. 


OP  THE  UNITED  STATES.  36 1 

The  remaining  questions  respect  more  the  prac-  I8I6. 
tice  than  the  principles  of  this  court.  The  forms  of 
.  process,  and  the  modes  of  proceeding  in  the  exercise 
of  jurisdiction  are,  with  few  exceptions^  left  by  the 
legislature  to  be  regulated  and  changed  as  this  court 
may,  in  its  discretion,  deem  expedient.  By  a  rule 
of  this  court,  the  return  of  a  copy  of  a  record  of  the 
proper  court,  under  the  seal  of  that  court,  annexed 
to  the  writ  of  error,  is  declared  to  be  *^  a  sufficient 
compliance  with  the  mandate  of  the  writ.^'  The  re- 
cord, in  this  case^  is  duly  certified  by  the  clerk  of  the 
court  of  appeals,  and  annexed  to  the  writ  of  error. 
The  objection,  therefore,  which  has  been  urged  to 
the  sufficiency  of  the  return,  cannot  prevail. 

Another  objection  is,  that  it  does  not  appear  that 
the  judge  who  granted  the  writ  of  error  did,  upon 
issuing  the  citation,  take  the  bond  required  by  the 
22d  section  of  the  judiciary  act 

We  consider  tbiatt  provision  as  merely  directory  to 
the  judge ;  and  that  an  omission  does  not  avoid  the 
writ  of  error.  If  any  party  be  prejudiced  bj  the 
omission,  this  court  can  grant  him  summary  relief, 
by  imposing  such  terms  on  the  other  party  as,  under 
all  the  circumstances,  may  be  legal  and  proper. 
But  there  is  nothing  in  the  record  by  whiph  we  can 
judicially  know  whether  a  bond  has  been  taken  or 
not;  for  the  statute  does  not  require  the  bond  to  be 
returned  to  this  court,  and  it  might,  with  equal  pro- 
priety, be  lodged  in  the  court  below,  who  would  or- 
dinarily execute  the  judgment  to  be  rendered  on  the 
writ.    And  this  presumption  of  Jaw  is,  until  the  con- 

Vol.  I.  «  z 
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1816.      trarj  appears,  that  every  judge  who  signs  a  citatioD 
^"fy^   has  obeyed  the  injunctions  of  the  act 

▼.  We  have  thus  gone  over  all  the  principal  ques- 

tions iti  the  cause,  and  we 'deliver  ouf  judgment  with 
entire  confidence,  that  it  is -consistent  with  the  con- 
stitution and  laws  of  the  land. 

We  have  not  thought  it  incumbent  on  U3  to  give 
any  opinion  upon  the  question,  whether  this  court 
have  authority  to  issue  a  writ  of  mandamus  to  the 
court  of  appieala  to  enforce  the  former  judgment8,.as 
we  do  not  think  it*  necessarily  involved  in  the  decision 
of  this  cause. 

It  is  th^  opinion  of  the  whole  court,  that  the  judg^ 
ment  of  the  court  of  appeals  of  Virginia,  rendered 
on  the  matidate  in  this  cause;  be  reversed,  and  the 
judgment  o'  the  district  court,  held  at  WinchesteF| 
be,  and  the.  same  is  hereby  affirmed. 

JoHKSoK,  J.  It  will  be  observed  in  this  case,  that 
the  bourt  disavows  all  intention  to  decide  on  the 
right  to  issue  compulsory  process  to  the  state  courts ; 
thus  leaving  us,  in  my  opinion,  where  the  constitu^ 
tion  and  laws  place  us — supreme  over  persons  and 
cases  as  far  as  our  judicial  powers  extend,  but  not 
asserting  any  compulsory  contro}  over  the  state  tri- 
t)unals. 

In  this  view  I  acquiesce  in  their  opinion,  but  not 
altogethi^r  in  the  reasoning,  or  opinion,  of  my  bro- 
ther who  delivered  it.  Few  minds  are  accustomed 
to  the  same  habit  of  thinking,  and  our  conclusions 
arfs  most  satisfactory  to  ourselves  when  arriviDjd  )at  in 
our  own  way. 
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I  have  another  reason  for  etpressing  my  opinion  1816. 
on  this  occasion.  I  View  this  question  as  one  of  the 
most  momentous  importance;  as  one  which  majr  af- 
fect, in  its  consequences,  the  permanence  of  the 
American  union.  It  presents  an  instance  of  collision 
between  the  judicial  powers  of  the  union,  and  one 
of  the  greatest  states  in  the  union,  on  a  point  the 
most  delicate  and  difficult  to  be  adjusted.  On 
the  one  h^d,  the  general  government  must  cease 
to  exist  whenever  it  lose9  the  power  of  protecting 
itself  in  the  exercise  of  its  constitutional  powers. 
Force,  which  acts  upon  the  physical  powers  of  man,, 
or  judicial  process,  which  addresses  itself  to  his  mo- 
ral principles  or  his  fears,  are  the  only  means  to 
which  governments  can  resort  in  the  exercise  of  then: 
authority.  The  former  is  happily  unknown  to  the 
genius  of  our  constitution,  excefit  as  far  as  it  shall 
be  sanctioned  by  the  latter;  but  let  the  latter  be 
obstructed  in  its  progress  by  an  opposition  which  it 
eannot  overcome  or  put  by,,  and  the  resort  must  be 
to  the  former,  or  government  is  no  more. 

On  the  other  hand,  so  firmly  am  I  persuaded,  that 
the  American  people  can  no  longer  enjoy  the  bless- 
ings of  a  free  goviemroe'ilt,  whenever  the  state  sove« 
reigtities  shall  be  prostrated  at  the  feet  of  the  gene- 
ral government,  nor  the  proud  consciousness  of 
equality  and  security,  «r\y  longer  than  the  indepen- 
dence of  judicial  powe*  simll  be  maintained  conse- 
crated and  intangible^  that  I  could  borrow  the  Is^- 
guage  of  k  celebrated  orator,  and  exclaim,  ^  I  re- 
joice-that Virginia  has  resisted.'* 

Yet  here  I  must  clakn  the  privilege  of  expressing 
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1816.  mj  regret,  fhat  the  opposition  of  the  high  and  trulj 
respected  tribunal  of  that  slate  had  not  been  mark- 
ed with  .a  little  more  modei^tion.  The  only  point 
necessary  to  be  decided  in  the  case  then  before  them 
was,  ^^  whether  they  were  bound  to  obey  the  fnandaie 
emanating  from  this  court  ?^^  But  in  the  judgment  en- 
tered on  their  minutes,  they  have  affirmed  that  the 
case  was,  in  this  court,  coram  nonjudice^  or,  in  other 
words,  that  this  court  had  not  jurisdiction  over  it. 

This  is  assuming  a  truly  alarming,  latitude  of  ju- 
dicial power.  Where  is  it  to  end  ?  It  js  an  acknow-  . 
ledged  principle  of,  I  believe,  -every  court  in  the 
world,  that  not  only  the  decisions,  but  every  thing 
done  under  the  judicial  process  of  courts,  not  having 
Jurisdiction,  are,  ipso/actOj  voidl  Are,  then,  the  judg- 
ments of  this  court  to  be  reviewed  in  every  court  of 
the  union  ?  and  is  every  recovery  ot  money,  every 
change  of  property,  that  has  taken  place  under  our 
process,  to  be  considered  as  null,  void,  and  tortious  .^ 
We  pretend  not  to  more  infallibility  than  other 
courts  composed  of  the  same  frail  materials  which 
compose  this.  It  would  be  the  height  of  affectation 
to  close  our  minds  upon  the  recollection  that  we 
have  been  extracted  from  the  same  seminaries  in 
ivhich  originated  the  learned  men  who  preside  over 
the  state  tribunals.  But  there  is  one  claim  which 
we  can  with  confidence  assert  in  our  ou>n  nami  upon 
those  tribunals — the  profound,  uniform,  and  unaffect- 
ed respect  which  this  court  has  always  exhibited  for 
state  decisions,  give  ui$  strong  pretensions  to  judicial 
comhy.  And  another  claim  I  may  assert,  in  the  name 
of  the  American  people;  in  this  courts  pvery  state  in 
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the  union  is  represented ;  we  are  constituted  bj  the  1816. 
voice  of  the  union,  and  when  decisions  take  place, 
which  nothing  but  a  spirit  to  give  grpund  and  har« 
monize  can.  reconcile,  ours  is  the  superor  claim  upon 
the  comitj  of  the  state  tribunals.  It  is  the  nature  of 
the  human  mipd  to  pres^a  favourite  hypothesis  too 
&r,  but  magnanimity  will  always  be  ready  to  sacri- 
fice the  pride  of  opinion  tQ  public  welfare. 

In  the  case  befpre  us,  the  collision  has  been,  on 
our  part,  wholly  unsolicited.  The  exercise  of  this 
appellate  jurisdiction  over  the  state  decisions  has 
long  been  acquiesced  in,  and  when  the  writ  of  error, 
in  this  cs^e,*vf9s  allowed  by  the  president  of  the  court 
afappeab  of  Firgtnifh  we  were  ssinctioned  in  suppo- 
sing that  we  were  to  meet  with  the  .same  acqui- 
escence there.  Had  ths^t  court  refused  to  grant  the 
writ  in  the  first  instance,  or  had  the  question  of  ju- 
risdiction, or  on  the  mode  of  exercising  jurisdiction, 
been  made  here  originally,  w^  should  have  been  put 
on  our  guard,  and  might  have  so  modelled  the  process 
of  the  coiirt  as  to.  strip  it  of  the  offensive^  form  of  a 
mandate.  Jn  this  case  it  might  have  been  brought 
down  to  what  probably  the  25th  section  of  the  judi- 
ciary act  meant  it  should  be,  to  wit,  an  alternative 
judgment,  either  that  the  stat«  court  may  finally 
proceed,  at  its  opti6n,  to  carry  into  effect  the  judg- 
ment of  this  court,  or,  if  it  dccjined  doing  so,  that 
then  this  court  would  proceed  itself  <to  execute  it 
The  language,  se/)se,  and  operation  of  the  25lh  sec- 
tion on  this  subject,  merit  particular  attention.  In 
the  preceding  section,  which  has  relation  to  causes 
brought  up  by  writ  of  error  from  the  circuit  courts 
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1816.  of  the  United  Stales,  this  court  is  instructed  not  to 
""^^C^  issue  executions,  but  to  Send  a  special  mandate  to 
T.  ^  the  circuit  court  to  award  executipn  thereupon*  In 
l^esMo^  case  of  the  circuit  court's  refusal  to  obey  such  man-* 
date,  there  could  be  no  doubt  as  to  the  ulterior 
measures ;  compulsory  process  might,  unquestiona* 
b)y,  be  resorted  to.  Nor,  indeed,  was  there  any 
reason  to  suppose  that  they  ever  would  refuse ;  andf 
therefore,  there  is  no  provision  made  for  authorizing 
this  court  to  execute  its  own  judgment  in  cases  of 
that  description*  But  not  so,  in  cases  brought  up 
from  the  state  courts ;  the  framers  of  that  law  plainly 
foresaw  that  the  state  courts  might  refuse ;'  and  not 
being  ivilling  to  leave  ground  for  the  implication, 
that  compulsory  process  must  be  resorted  to,  be- 
cause no  specific  provision  was  made,  they  have 
provided  the  means,  by  authorizing  this  court,  in 
case  of  reversal  of  the  state  decision,  to  execute  its 
own  judgment  In  case  of  reversal  only  was  this  ne- 
cessary; for,  in  case  of  affirmance,  this  collision 
could  not  arise.  It  is  true,  that  the,  words  of  this 
section  are,'  that  this  court  inay,  in  fheir  discretion^ 
proceed  to  execute  its  own  judgment  But  these 
'  words  were  very  properly  put  in,  that  it  might  not 
be  made  imperative  upon  thiff  court  to  proceed  in- 
discriminately in  this  way;  as  it  could  only  be  ne- 
cessary in  case  of  the  refusal  of  the  state  courts ;  and 
this  idea  is  fully  confirmed  by  the  words  of  the  13tb 
flection,  which  restrict  this  court  in  issuing  the  writ 
of  mandamus,  so  as  to  confine  it  expressly  to  those 
courts  which  are  constituted  by  the  United  States, 
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In  this  point  of  vi^w  the  legislature  is  completely      18I6. 
vindicated  from  all  intention  to  violate  the  aclepea-   ^^^^>^^ 
^ence  of  the  state  judiciaries.     Nor  can  this  court,        ^. 
with  any  more  correctness,  have  imputed  to  it  similar    ^°^' 
intentions.    The  form  of  the  mandate  issued,  in  this 
case  is  that  known  to  appellate  tribunals,  and  used  in 
the  ordinary  cases  of  writs  of  error  from  the  courts 
of  the  United  States.     It  will,  perhaps,  not  be  too 
much,  in  such  cases,  to  expect  of  those  who  are  con- 
versant in  the  forms,  fictions,  and  technicality  of  the 
law,  not  to  give  the*  process  of  courts  too  .iteral  a 
construction.     They  shoCild  be  considered  with  a 
view  to  the  ends  they  are  intended  to  answer,  and 
the  law  and  practice  in  which  they  originate.     In 
this  view,  the  mandate  was  no  more  than  a  mode  of 
submitting  to  that  court  the  option  which  the  25th 
section  holds  out  to  them. 

Had  the  decision  of  the  court  of  Virginia  been  con- 
fined to  the  point  of  their  legal  obligation  to  carry 
the  judgment  of  this  court  into  effect,  I  should  have 
thought  it  unnecessary  to  make  any  further  observa- 
tions in  this  cause.  But  we  are  called  upon  to  vin- 
dicate our  general  revising  power,  and  its  due  exer- 
cise in  this  particular  case. 

Here,  that  I  may  not  be  charged  with  arguing 
upon  a  hypothetical  case,,  it  is  necessary  to  ascertain 
what  the  re^l  question  is  which  this  court  is  now  call- 
ed to  deoide  on. 

In  doing  this,  it  is  necessary  to  do  what,  although, 
m  the  abstract,  of  very  questionable  propriety,  ap- 
pears to  be  generally  acquiesced  ip,  to  wit,  to  re- 
view the  case  as  it  originally  came  up  to  this  court 
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laie.      on  the  former  writ  ofeiTor.    The  causetthen,  came 
up  upon  a  case  stated  between  Ae  parties,  and  under 
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T.  the  pmctipe  of  that  state,  having  the  effect  of  a  spe- 
cial yerclict  The  case  stated  brings  into  view  the 
treaty  of  peace  with  Great  9ritain,.and  then  proceeds  . 
to  present  the  various  laws  of  Virginia,  and  the  facts 
upon  which  the  parties  found  their  respective  titles. 
It  then  presents  no  particular  question,  but  refers 
generally  to  the  law  arising  out  of  the  case.  The 
original  decision  was  obtained  prior  t6  the  treaty  of 
1794,  but  .before  the  case  was  adjudicated  in  this 
court,  the  treaty  of  1794  had  been  concluded. 

The  difficulties. of  the  case  arise  under  the  con- 
stniction  of  the  2dth  section  above  alluded  to,  which^ 
as  far  as  it  relates  to  this  case,  is  in  these  words :  ^  A 
fiaal  judgment  or  decree  in  any  suit,  in  the  highest 
court  Qf  law  or  equity  of  a  state  in  which  a  decision 
in  the  suk  could  be  had,^^  ^^  where  is  drawn  in  ques- 
tion the  construction  of  any  clause  of  the  constitution 
or  of  a  treaty  ,^^  ^^and  the  decision  is  against  the  title 
set  up  or  claimed  by  either  party  'under  such  clauslSt 
may  be  re-examined  and  reversed,  or  affirmed.'* 
^  But  no  other  error  shall' be  assigned  or  regarded 
as  a  ground  of  reversal  in  toy  such  case  as  aforesaid, 
than  such  ad  appears  on  the  face  of  this  record,  and 
immediately  res|>ects  the  before-mentioned  questions 
of  validity  or  construction  of  the  said  treaties,*^  &a 

The  first  point  decided  under  this  state  of  {j^e  case 
was,  that  the  judgment  bemg  a  part  of  the  record,  if 
that  judgment  was  not  such  as,  upon  that  case*  it 
•ifcrht  to  have  been,  it  was  an  error  apparent  on  the 
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face  of  the  record.       But  it  was  contended  that      1816. 
the  case  there  stated  presented  a  number  of  points 
upon  which  the  decision  below  noiaj  have  been  foundr 
ed,  and  that  it  did  not,  therefore,  nece.^Harily  appear 
to  have  been  an  error  immediatelj  rc8p^ctIng  a  ques* 
tion  qA  the  constlruction  of  a  treaty.     But  the  court 
held,  that  as  the  reference  was  general  to  the  law 
arisinsr  out  of  the  case,  if  one  question  arose,  which 
called  for  the  construction  of  a  treaty,  and  the  deci- 
sion negatived  the  right  set  up  under  ft,  this  court 
will  reverse  that  decision,  and  that  it  is  the  duty  of 
the  partf  who  would  avoid  the  inconvenience  of  this 
principle,  to' to  mould  the  case  as  to  obviate  the  am« 
biguity.    And  under  this  p<Mnt  arises  the  question 
whether  this  court  can  inquire  into  the  title  of  the 
party,  or  whether  they  ace   so^  restricted  in   their 
judicial  pow€|irs  as  to  be  ccMifined  to  decide  on  tlie 
6peration  ot'  a  treaty  upon  a  titte  previously  ascer« 
tained  to  exist. 

If  there  is  any  one  point  ih  the  case  on  which  an 
opinion  may  be  giveri  with  confidence,  it  is  this, 
whether  we  consider  the  letter  of  the  statute*  or  the 
spirit,  intent,  or  meaning,  of  th^  constitution  and  of 
the  legislature,  as  expressed  in  the  2Tth  section,  it 
is  equally  clear  that  the  title  is  the  primary  object  to 
which  the  at^tention  -of  the  court  is  called  in  every 
such  case.    The  words  are,  ^^and  th^  decision  be 
against  the  Hile^^  so  set  up,  not  against  the  construc- 
tion of  the  treaty  contended  for  by  the  party  setting 
up  the  title.     And  how  could  it  be  otherwise?  The 
title  may  exist,  notwithstanding  the  decision  of  the 
«tate  courts  to  the  contrary ;  and  in  that  case  tha 
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1816.      party  is  entitled  to  the  benefits  intended  to  be  securetl 

^•^JP^^   by  the  treaty.    The  decision  to  his  prejudice  may 

T.        have  been  the  result  of  those  very  errors,  partialities, 

QDtert  ^^  clefects,  in  state  jurisprudence  against  which  the 
constitirtion  intended  to  protect  the  indiyiduaL  And 
if  the  contrary  doctrine  be  as|iumed,  what  is  the  con- 
sequence ?  This  court  may  then  be  called  upon  to  de- 
cide on  a  mere  hypothetiGal  case— -to  pve  a  oonstruc* 
tion  to  a  treaty  without  first  deciding  whether  thiere 
wait  any  interest  on  which  that  treaty,  whatever  be  its 
proper  construction,  would  operate.  This  difficulty 
was  felt,  and  wmghed  in  the  case  of  Smith  and  the 
State  of  Miiryland,  and  that  decision  was  founded 
upon  the  idea  that  this  court  was  not  thus  re- 
stricted.. 

But  another  difficulty  presented  itself:  the  treaty 
of  1794  had  become  the  supreme  law  of  the  land 
since  the  judgment  rendered  in  the  court  below. 
The  defendant,  who  was  at  that  time  an  alien,  had 
now  become  confirmed  in  his  rights  under  that  treaty. 
This  would  have  been  ho  objection  to-  the  correct- 
ness of  the  wiginal  judgment.  Were  we,  then,  at 
liberty  to  notice  that  treaty  in  rendering  the  judg- 
ment of  this  court  ? 

Having  dissented  from  the  opinion  of  this  court  in 
the  original  case,  on  tlie  question  of  tide,  this  diffi* 
culty  did  not  present  itself  in  my  way  in  the  view  I 
then  took  of  the  case.  But  the  majority  of  this  court 
determiiled  that,  as  a  public  law,  the  treaty  was  a 
part  of  the  law  of  every  case  depending  in  diis  court ; 
that,  f^s  such,  it  was  not  necessary  that  it  should  be 
spread  upon  the  records  and  that  it  was  obligatory 
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Upon  this  court,  in  rendering  judgment  upon  this  1816. 
writ  of  error,  notwithstanding  the  original  jodgment  ^'f^^ 
may  ha^ie  been  otherwise  unimpeachable.  And  to  this  r. 
opinion  I  yielded  my  hearty  consent ;  for  it  cannot 
be  maintained  that  this  court  is  bound  to  give  a 
judgment  unlawful  at  the  time  of  i*endering  it,  in  cpn« 
sideration  that  the  same  judgment  would  have  been 
lawful  at  any  prior  time.  What  judgment  can  now 
be  lawfully  rendered'between  the  parties  is  the  ques- 
tion to  which  the  attention  of  the  court  is  called. 
And  if  the  law  which  sanctioned  the  original  judg- 
ment expire,  pending  an  appeal,  this  court  has  re- 
peatedly reversed  the  judgment  below^;  although 
rendered  whilst  the  law  existed.  So,  too,  if  the  plain- 
tiff in  error  die,  pending  suit,  and  his  land  descend 
on  an  alien,  it  cannot  be  contended  that  this  court 
will  maintain  the  suit  in  right  of  the  judgment,  in 
favour  of  his  ancestor,  notwittistanding  his  present 
disability. 

It  must  here  be  rteollected,  that  this  is  an  acti6fi 
of  ejectment  If  the  term  foimally  declared  upon 
expires  pending  the  action^.the  court  will  permit  the 
plaintiff  to  amend,  by  extending  the  term — ^why  ? 
Because,  although  the  right  may  hare  been  in  him 
at  the  commencement  of  the  suit,  it  has  ceased  be- 
fore judgment,  and  without  this  amendment  he  could 
not  have  judgment  But  suppose  the  suit  were 
really  instituted  to  obtain  possession  of  a  leasehold, 
and  the  lease  expire  before  judgment,  would  the 
court  permit  the  party  to  amend  in  opposition  to  the 
right  of  the  case  ?  On  the  contrary,  if  the  term 
formally  declared  on  were  more  extensive  than  the 
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lfil6.  lease  in  vnich  the  legal. title  was  founded,  could  they 
^Tp''^  give  judgment  for  more  than  costs  ?  .  It  must  hie  re- 
t.  collected  that,  under  this  judgment,  a  writ  of  restitu^ 
t^^p*  tion  18  the  fruit  of  the  law.  This,  in  its  very  nature, 
has  relation  to,  and  must  be  founded  upon,  a  present 
existing  right  at  the  time  of  judgment.  And  what- 
ever be  the  cause  which  takes  this  right  away,  the 
remedy  must,  in  the  reason  and  nature  of  things,  fall 
with  it 

When  all  these  incidental  points  are  disposed  of, 
we  find  the  qudstion  finally  reduced  to  this— does 
the  judicial  power  of  the  United  States  extend  to 
the  revision  of  decisions  of  state  courts,  in  cases 
arising  under  treaties  ?  But,  in  order  to  generalize 
the  question,  and  present  it  in  the  true  form  in  which 
it  presents  itself  in  this  case,  we  will  inquire  whether 
the  constitution  sanctions  the  exercise  of  a  revising 
power  over  the  decisions  of  state,  tribunals  in  those 
cases  lo  v^hich  the  judicial  power  of  i^'  United 
States  extends  ? 

And  here  it  appears  to  me  that  the  great  difficul- 
ty is  on  the  other  side.  That  the  real  doubt  is,  whe- 
ther the  state  tribunals  can  v  onstitutionally  exercise 
jurisdiction  in  any  of  the  cases  to  which  the  judicial 
power  of  the  United  States  extends. 

Some  cession  of  judicial  poWer  is  contemplated  by 
the  third  article  of  the  constitution :  that  which  is 
ceded  can  no  longer  be  retained.  In  one  of  the  cir- 
cuit courts  of  the  United  States,  it  has  been  decided 
(with  what  correctness  I  will  not  say)  that  the  ces- 
sion of  a  power  to  pass  an  uniform  act  of  bankrupt-- 
ey,'  although  not  acted  on  by  the  United  States,  do- 
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prives  the  stafes  of  toe  power  01  padsing  laws  to      isie. 
that  effect     With  regard  to  the  admiralty  and  man-   ^-^^^^^ 
time  jurisdiction,  it  would  be  difficult  to  prove  that        y. 
the  states  could  resume  it,  if  the  United  States  should    ^""^''* 
abolish  the  courts  vested  with  th^t  jurisdiction ;  yet, 
it  is  blended  with  the  other  cases  of  jurisdiction,  in 
the  second  section  of  the  third  article,  and  ceded  in 
the  same  words.     But  it  is  contended  that  the  se^ 
cond  section  of  the  third  article  contc^ins  no  express 
cession  of  jurisdiction ;  that  it  only  vests  a  power  in 
congress  to  assume  jurisdiction  to  the  extent  therein 
expressed.    And  under  this  head  arose  the  discussion 
on  the  construction  proper  to  be  given  to  that  ar- 
ticle. 

On  this  part  of  the  case  I  shall  not  pause  long. 
The  rules  of  construction,  where  the  nature  of  the 
instrument  is  ascertained,  are  familiar  to  every  one. 
To  me  the  constitution  appears,  in  every  line  of  it^ 
to  be  a  contract,  which,  in  legal  language,  may  be 
denominated  tripartite.  The  parties  are  the  people, 
the  states,  and  the  United  States.  It  is  returning  in 
a  circle  to  contend,  that  it  professes  to  be  the  exclu- 
sive act  of  the  people,  for  what  have  the  people  done 
but  to  form  this  compact?  That  thj  states  are  re- 
cognised as  parties  to  it  is  evident  from  various  pas- 
sages, and  particularly  that  in  which  the  United 
States  guaranty  to  each  state  a  republican  form  of 
goveminent. 

The  security  and  happiness  of  the  whole  was  the 
object,  and,  to  prevent  disscr'ion  and  collision,  each 
surrendered  those  powers  which  might  make  them 
dangerous  to  each  other.     Well  aware  of  the  sensi- 
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1816.  tive  irritability  of  sovereign  states,  where  their  wilb 
or  interests  clash,  they  placed  themselves,  with  re* 
gard  to  each  other,  on  the  footing  of  sovereigns  upon 
the  ocean;  where  power  is  mutually  conceded  to 
act  upon  the  individual,  but  the  nationieJ  vessel  must 
remain  tinviolated.  And  to  remove  all  ground  for 
jealousy  and  complaint,  they  relinquish  the  privilege 
of  being  any  longer  the  exclusive  arbiters  of  their 
own  justice,  where  the  rights  of  others  come  in 
question,  or  the  great  interests  of  the  whole  may  be 
dBfected  by  those  feelings,  partialities,  or  prejudices,. 
wBSch  they  meant  to  put  down  for  ever. 

Nor  shall  I  enter  into  a  minute  discussion  on  the 
meaning  of  the  language  of  this  section.    I  have  sel- 
dom found  much  good  result  from  hypercritical  seve- 
rity, in  exaniining  the  distinct  force  of  words.    Lan- 
guage is  essentially  defective  in  precision ;  more  so 
than  those  are  aware  of  who  are  not  in  the  habit  of 
aubjectinjg  it  to  philological  analysis.    In  the  case  be- 
fore lis,  for  instance,  a  rigid  construction  might  be 
made,  which  would  annihilate  the  powers  intended 
to  be  ceded.    The  words  are,  *^  shall  eitend  to;^ 
BOW  that  which  extends  tOj  does  not  necessarily  m- 
dude  m,  so  that  the  circle  may  enlarge  until  it  reaches 
the  objects  that  limit  it,  and  yet  not  take  them  in.  But 
the  plain  and  obvious  sense  and  meaning  of  the  word 
duJli  in  this  sentence,  is  in  the  future  sense,  and  has 
nothing  imperative  in  it.    The  language  of  the  fra- 
mers  of  the  constitution  is,  ^^  We  are  about  forming 
a  general  government — when  that  government  is 
formed,  its  powers  shalL  extend,^'  &c.    I  therefore 
iee  nothing  imperative  in  this  clause,  and  certainlj 
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it  would  hav|B  been  yerj  unnecessary  to  use  the      1816. 
word  in  that  sense ;  for*  as  there  was  no  control-  ^^'J^l^^ 
ling  power  ccnstituted,  it  would  only,  if  used  in  an    ^J^^ 
imperative  sense,  have  imposed  a  moral  obligation  to 
act    But  the  same  result  arises  from  using  it  in  a 
future  sense,  and  the  constitution  everywhere  as- 
sumes, as  a  postulate,  that  wherever  power  is  given 
it  will  be  used  or  at  least  used,  as  far  as'  the  inte- 
rests of  the  American  people  require  it,  if  not  from 
the  natural  proneness  of  man  to  the  exercise  of 
power,  at  least  from  a  sense  of  duty,  tfnd  the  obliga- 
tion of  an  oath. 

Nor  can  I  see  any  difference  in  the  effect  of  the 
words  used  in  this  section,  as  to  the  scope  of  the  ju- 
risdiction of  the  United  States'  courts  over  the  cases 
of  the  first  and  second  description,  comprised  in  that 
section.  ^  Shall  extend  to  controversies,^'  appears 
to  me  as  comprehensive  in  efiect,  as  ^  shall  extend 
to  all  cases."  For,  if  the  judicial  power  extend  ^  to 
controversies  between  citizen  and  alien,*^  &c.,  to 
what  controversies  of  that  description  does  it  not  ex- 
tend ?  If  no  case  can  be  pointed  out  which  is  ex- 
cepted, it  then  extends  to  all  eontroversies. 

But  I  will  assume  the  construction  as  a  sound  one, 
that  the  cession  of  power  to  the  general  govern- 
ment, means  no  more  than  that  they  may  assume 
itie  exercise  of  it  whenever  they  (hink.it  advisable* 
It  is  dear  that  congress  have  hitlierto  acted  under 
that  impression,  and  my  own  opinion  is  in  favour  of 
its  correctness.  But  does  it  not  dien  follow  that 
the  jurisdiction  of  the  state  court,  within  the  range 
ceded  to  the  general  government,  is  permitted,  and 
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1816.      ^^7  ^^  withdrawn  whenever  congress  think  proper 
^^^>^^   to  do  so?  Ad  it  is  a  principle  that  every  oqe  may 
^.  °     renounce  a  right  introduced  for  his  benefit,  we  will 
^2^^'    admit  that  aa  congress  have  not  assumed  such  juris- 
diction, the  state  c6urts  may,  constitutionally,  exer- 
cise jurisdiction  in  such  cases.     Yet,  surely,  the  ge- 
neral power  to  withdraw  the  exercise  of  it,  included 
in  it  the  right  to  modify,  limit,  and  restrain  that  ex- 
ercise.    ^  This  is  my  domain,  put  not  your  foot  upon 
it,  if  you  do,  you  are  subject  to  my  laws,  I  have  a 
right  to  exclude  yoQ  altpgether;  I  have,  then,  a 
ri^t  to  prescribe  the  terms  of  your  admission  to  a 
participatioh.     As  long  as  you  conform  to  my  laws^ 
participate  in  peace,  but  I  reserve  to  myself  the 
right  of  judging  how  far  your  acts  are  conformable 
to  my  laws.^'     Analogy,  then«  to  the  ordinary  exer- 
cise of  sovereign  authority.  Would  sustain  the  exer- 
cise of  this  controlling  or  revising  power. 

But  it  is  argued  that  a  power  to  assume  jurisdic- 
tion to  the  constitutional  extept,  does  not  necessart- 
ly  carry  veith  it  a  right  to  exercise  appellate  power 
over  the  state  tribunals. 

This  is  a  momentous  question,  and  pne  on  which  I 
shall  reserve  myself  uncommitted  for  each  particular 
case  as  it  shall  occur.  It  is  enough,  at  present,  to  have 
shown  that  congress  has  not  asserted,  and  this  court 
has  not  attempted,  to  exercise  thai  kind  of  autho- 
rity in  personam  over  the  state  courts  which  would 
place  thetn  in  the  relation  of  an  inferior  responsible 
body  without  their  owti  acquiescence.  And  I  have  too 
much  confidence  in  the  state  tribunals  to  believe  that 
a  case  ever  will  occur  in  which  it  will  be  necessary 
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for  ih6  general  goverDmenf  to.  assume  a  controlling      1816. 
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power  over  these  tribunals.  But  is  it  difficult  to 
suppose  a  case  which  will  call  loudly  for  some  re-  "T/ 
medy  or  restraint?  Suppose  a  foreign  minister,  or  ™  ' 
an  officer,  acting  regularly  under  authority  from  die 
United  States,  seized  to-day,  tried  to-inorrow,  and 
hurried  the  next  day  to  execution.  Such  cases  may 
occur,  and  have  occurred,  in  other  countries.  The 
angry  vindictive  passions  of  men  havetoo  often  made 
their  way  into  judicial  tribunals,  and  we  camiot  hope 
for  ever  (o  estepe  their  baleful  influence,  m  the 
case  supposed,  there  ought  io  be  a  power  some- 
where to  restrain  .or  punish,  or  the  union  must  be 
dissolved.  At  present  the  uncontrollable  exercise  of 
criminal  jurisdiction  is  most  securely  c<>nfided  to  the 
state  tribunals.  The  courts  of  the  United  States 
are  vesfod  with  no  power  to  scrutinize  into  the  pro- 
ceedings of  the  state  coui^s  in  criminal  cases ;  on  the 
contrary^  the  general  government  has,  in  more  than 
one  instance,  exhibited  their  confidence,  by  a  wish 
to  vest  them  with  the  execution  of  their  own  penal 
law.  And  extreme,  indeed,  I  flatter  myself^  must 
be  the  ciBise  in  which  the  general  government  could 
ever  be  induced  to  assert  this  right.  If  ever  such  a 
case  should  occur,  it  will  be  time  enough  to  decide 
upon  their  constitutional  power  to  do  so. 

But  we  know  that  by  the  3d  article  of  the  con- 
stitution, judicial  power,  to  a  certsdn  extent,  is  vest- 
ed in  the  general  government,  and  that  by  the  same 
instrument,  power  is  given  to  pass  all  laws  necessa- 
ry to  carry  into  efiect  the  provisions  of  the  constitu. 
tion.    At  present  it  is  only  necessary  to  vindicate  the 
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1816.     laws  which  they  have  passed  aflfecting  chril  ca^es 
pending  in  dtate  tribunals. 

In  legislating  on  this  subject,  copgress,  in  the  true 
spirit  of  the  constitution,  have  proposed  to  secure  tte 
eveiij  one  the  full  benefit  of  the  constitution,  with- 
out fon^ing  any  one  necessarily  into  the  courts  of 
4he  United  States.    With  this  view,  lA  one  class,  of 
cases,  they  have  not  taken  away  absolutely  from  die 
state  courts  all  the  cases  to  li^hich  their  judicial  pow- 
er extends,  but  left  it  to  the  plaiatiff  to  bring  his 
action  there,  originally,  if  he  chopse^OPtcthedcK 
fend^  to  force  the  plaintiff  into  tha^courta  of  the 
United  States  where  they  have  jurisdiction,  and  the 
former  has  instituted  his  suit  iii  the  state  courts.    In 
this  case  they  have  not  made  it  legal  for  thexlefend^ 
ant  to  plead  to  the  jarisdiction;  the  effect  of  which 
would  be  to  put  an  end  to  the  plaintiff's  auitt  and 
oblige  him,  probably  at  great  risk  or  expense,  to 
mstitute  a  new  action;  but  the  act  has  given  him  a 
right  to  obtain  an  order  Cor  a^removaU  on  a  petition 
to  the  state  courts  jupon  which  the  cause,  with  all  its 
existing  advantages,  is  transferred  to  the  circuit 
court  6f  the  United  States.     This,  I  presume,  can  be 
subject  to  no  objection ;  as  the  legislature  has  an 
unquestionable  right  to  make  the  groupd  of  removal 
a  ground  of  plea  to  the  jurisdiction,  and  the  court 
jnust  then  do  no  miore  than  it  is  now  called  upon  to 
do,  to  wit,  give  an  order  or  a  judgment,  or  call  it 
what  we  will,  in  favour  of  that  defendant    And  so 
far  from  asserting  the  inferiority  of  the  state  tribu- 
nal, this  act  is  rather  that  of  a  superior,  inasmuch  as 
the  circuit  court  of  the  UnitedStates  becomes  bounds 
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by  that  order,  to  take  jurtsdictioa  of  the  case.  This  1816. 
method,  so  much  more  unlikely  to  afiect  official  deli-  ^^T^^^ 
icacy  than  that  which  is  resorted  to  in  the  other  ▼• 
ckss  of  cases,  might,  perhaps,  have  been  more  hap- 
pily applied  to  all  the  cases  which  the  legislature 
thought  it  advisable  to  remove  from  the  state  courts. 
But  the  other  class  of  cases,  in  which  the  present  is 
included,  was  proposed  to  be  provided  for  in  a  dif- 
ferent manner.  And  here,  again,  the  legislature  of 
the  union  evince  their  confidence  in  the  state  tribu- 
nals ;  for  they  do  not  atten^pt.to  give  original  cogni- 
zance to  their  own  circuit  courtp  of  such  cases,  or  to 
remove  them  by  petition  and  order ;  but  still  believ«* 
ing  that  their  decisions  will  be  generally  satisfactory^ 
a  writ  of  error  is  not  given  immediately  as  a  question 
within  the  jurisdiction  of  the  United  States  shall  oc- 
cur, but  only  in  case  the  decision  shall  finally,  in  the 
court  of  the  last  resort,  be  against  the  title  set  up 
under  the  constitution,  treaty,  Lc 

In  this  act  I  can  see  nothing  which  amounts  fo  an 
assertion  of  the  inferiority  or  dependence  of  the  state 
tribunals.  The  presiding  judge  of  the  state  court 
is  himself  authorized  to  issue  the  writ  of  error,  if  he 
will,  and  thus  give  jurisdiction  to  the  supreme  court: 
and  if  he  thinks  proper  to  decline  it,  no  compidsory 
process  is  provided  by  law  to  oblige  him.  The  party 
who  imagines  himself  aggrieved  is  then  at  liberty  to 
apply  to  a  judge  of  the  United  States,  who  issues 
the  writ  of  error,  which  (Whatever  the  form)  is,  in 
substance,  no  more  than  a  mode  of  compelling  the 
opposite  party  to  appear  before  this  court,  and  main- 
tain the  legality  of  his  judgment  obtained  before  the 
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1816.  state  tribunal*  An  exemplification  of  a  record  ia  the 
""^7^^^^  common  property  of  every  one  who  chooses  to  apply 
V.  and  pay  for  it,  and  thus  the  case  and  the  parties  arf 
brought  before  us ;  and  so  far  is  the*  court  itself 
from  being  brought  under  the  reyising  power  of  this 
court,  that  nothing  but  the  cas^,  as  presented  by  the 
i^cord  and  pleadings  of  the  parties,  is  considered, 
and  the  opinions  of  the  ccfurt  are  never  resorted  to 
unless  for  the  purpose  of  assisting  Xhis  court  in  form- 
ing their  own  opinioub. 

The  absolute  necessity  that  there  was  for  congress 
to  exercise  something  of  a  revising  power  over  cases 
and  parties  in  the  state  courts^  wjU  appear  from  this 
consideration. 

Suppose  the  whole  extent  of  the  judicial  power  of 
the  United  States  vested  in  their  own  codrts,  yet  such 
a  provision  would  not  answer  all  the  ends  of  the  con- 
stitution, for  two  reasons ; 

Ist.  Although  the  plaintiff  may,  in  such  case,  have 
the  full  benefit  of  the  constitution  extended  to  him, 
yet  the  defendant  would  not ;  as  the  plaintiff  might 
force  him  into  the  •court  of  the  state  at  hjs  election. 

2dly.  Supposing  it  possible  so  tp  legislate  as  to 
give  the  courts  of  the  United  States  original  jurisdicr 
tioQ  in  all  cases  avising  under  the  constitution,  laws, 
&c.,  in  the  words  of  the  2d  section,  of  the  3d  article, 
.(a  point  on  which  I  have  isome  doubt,  and  which,  in 
time  might,  perhaps,  Under  some  quo  mtntis  fiction, 
or  a  willing  construction,  greatly  accumulate  the  ju- 
risdiction of  ihS^e  courts,)  yet  a  very  large  class  of 
cases  would  remain  unprovided  for.  Incidental  ques- 
tions would  often  arise,  and  as  a  court  of  competent 
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jurisdiction  in  the  principal  case  must  decide  all  such  isi6^ 
questions,  whatever  taws  thej  arise  under,  endless 
might  be  the  diversity  of  decisions  throughout 
the  union  upon  the  constitution,  treaties,  and  laws, 
of  the  United  States;  a  subject  on  which  the  tran- 
quillity of  the  union,  internally  and  externally,  may 
materially  depend. 

I  should  feel  the  more  hesitation  in  adopting  the 
opmions  which  I  express  in  this  case,  were  I  not  firm- 
ly convinced  that  they  are  practical,  and  may  be  acted 
upon  without  compromitting  the  harmony  of  the 
union,  or  bringing  humitity  upon  the  state  tribunals. 
God  forbid  that  the  judicial  power  in  these  states 
should  ever,  for  a  moment,  even  in  its  humblest  depart- 
ments, feel  a  doubt  of  its  ovm  independence.  Whilst 
adjudicating  on  a  subject  which  the  laws  of  the  coun- 
try assign  finally  to  the  revising  power  of  another 
tribunal,  it  can  feel  no  such  doubt  An  anxiety  to 
do  justice  is  ever  relieved  bj  the  knowledge  that 
what  we  do  is  not  final  between  the  parties.  And 
110  sense  of  dependence  can  be  felt  from  the  know- 
ledge that  the  parties,  not  the  court,  may  be  summon- 
ed before  another  tribunal.  With  this  view,  by 
means  of  laws,  avoiding  judgments  obtained  in  the 
state  courts  in  cases  over  which  congress  has  consti- 
tutionally assumed  jurisdiction,  and  inflicting  penaU 
ties  on  parties  who  shall  contumaciously  persist  .in 
infringing  the  constitutional  rights  of  others — ^under 
a  liberal  extension  of  the  writ  of  injunction  and  the 
habeas  corpus  ad  subjiciendum^  I  flatter  myself 
that  the  full  extent  of  the  constitutional  revising 
power  may  be  secured  to  the  United  States,  and  the 
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1816.      benefits  of  it  to  the  individual,  without  ever  resorting 

^'-^^'^^^    to  compulsory  or  restrictive  process  upon  the  state 

Coaunerceo.  tribunals ;  a  right  which,  I  repeat  again,  congress 

has  hot  asserted,  nor  has  this  court  asserted,  nor  does 

there  aptj/'ar  an j  necessity  for  asserting. 

Tlie  remaining  points  in  the  case  being  mere 
questions  of  practice,  I  shall  make  no  remarks  upon 
them. 

Judgment  affirmed. 


(PRIZE.) 
The  Commercen* — Lindor£n,  Claimant. 

Provisions,  neatnil  property,  but  the  growth  of  the  eoemy^s  country, 
and  destined  for  the  supply -of  the  enemy's  military  or  naTal  forces* 
are  contraband. 

Frorisions,  neutral  property,  and  the  (px>wth  of  a  neutral  country, 
destined  for  the  general  supply  of  human  life  in  the  enemy's  coun* 
try,  are  not  contraband. 

Freight  is  never  doe  to  the  neutral. carrier  of  contraband. 

Quctre,  in  what  cases  the  vehicle  of  contraband  is  conili>cable  ? 

A  neutral  ship,  laden  with  provisions,  enemy's  property,  and  the 
growth  of  the  enemy's  country,  specially  permitted  to  bo  exported 
for  the  supply  of  bis  forces,  is  not  entitled  to  freight. 

It  makes  no  dtfibi-ence  in  such  a  case,  that  the  enemy  is  carrying  on  a 
distinct  war,  in  conjunction  witli  his  allies,  who  are  friends  of  the 
captor^s  country,  and  that  the  provisions  are  intended  for  the  Supply 
of  his  troops  engaged  in  that  war,  and  that  the  ship  in^hich  they 
are  transported  belongs  to  subjects  of  one  of  those  allies. 

Appeal  from  the  circuit  court  for  the  district  of 
Massachusetts.    This  \vas  the  case  of  a  Swedish 
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vessel  capturcfd  xm  the  16th  of  April,  1814,  hf  the      1«16. 
private  arm^d  schooner  La  wrepce,  on  a  voyage  from  ^"^^C!^ 
Limerick,  in  Ireland,  to  Bilboa,  in  Spain.     The  car*  Coauneiceo. 
go  consisted  of  barley  s^d  oats,  the  property  of 
•British  subjects,  the  exportation  of  which  is  general- 
ly prohibited  by  the  British  government;  and,  as 
well  by  the  official  papers  of  the  custom-house,  as 
by  the  private  letters  of  the.  shippers,  it  appears  to 
have  been  shipped  under  the  special  permission  of 
the  government,  for  the  sole  use  of  his  Britannic  ma- 
jesty's forces  then  in  Spain.     Bonds  were  accord- 
ingly given  for  the  fulfilment  of  this  object    At  the 
hearing  in  the  district  court  of  Maine,  the  cargo  was 
condemned  ais  enemy's  property,  and  the  vessel  re- 
stored, with  an  allowance,  among  other  things,  •of 
the  freight  for  the  voyage,  according  to  the  stipula- 
tion of  the  chdrter-party.     The  captors  appealed 
from  so  much  of  the  sentence  as  decreed  freight  to 
the  neutral  ship ;  and,  upon  the  appeal  to  the  circuit 
court  of  Massachusetts,  the  decree,  as  to  frei^t, 
was  reversed,  and  from  this  last  sentence  an  appeal 
was  prosecuted  to  this  court 

Ketf^  for  the  appellant  and  claimants.  1.  The  ge- 
neral priricipie  of  law  allows  freight  to  the  neutral 
carrier  of  enemy's  property.  It  is  incumbent  upon 
the  captors  fto  show,  that  this  case  forms  an  excep- 
tion to  the  rule,  which  tliey  can  only  do  by  alleging 
this  to  be  an  unlawful  interposition  in  the  war  be- 
tween the  United  States  and  Great  Britain ;  but  an 
mterposition  in  the  Peninsular  war,  was  not  necessa- 
rily an  interposition  in  the  American  war.    Were  it 
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1816.       8O9  it  would  follow  that  the  Spaniards  and  Sweden 


might  not  trade  with  the  United  States,  they  being 
C&mmeiceii.  the  allies  of  Great  Britain ;  as  the  prize  courts  of 
England  decide,  that  the  subjects  of  an  allj  cannot 
lawfully  trade,  with  the  common  enemy.  Bynket'- 
shade  puta  the  case  of  two  powers  allied  during  a 
truce,  but  before  enemies  :*  What  would  be  the  si- 
tuation, of  neutr&ls  ?  If  they  came  to  the  assistance 
of  either, 'they  migtit  be  liable  to  be  treated  as  ene- 
mies by  the  other.  In.  the  present  instance,  if  the 
British  forces  had  been  so  situated  aa  that  they  might 
operate  against  the  United  States  as  well  as  France, 
it  would  alter  the  case.  But  remote  and  uncertain 
consequences  cannot  be  held  tp  affect  the  (Sonduct 
of  neutrals  with  illegality.  2.  There,  is  tio  proof  or 
presumption  thait.  the  master  knew,  the  special  des- 
tination of  the  cargo.  His  act  cannot  be  unlawful, 
unlesa  don6  knowingly  and  wilfully,  as  in  the  case  of 
carrying  enemy's  despatches,  whi^re  Sir  WilFiam 
Scott  at  first  went  entirely  on  the  ground  of  the 
master's  privity ;  afterwards  he  adopted  a  rule  more 
strict  and  severe ;  but  still  knowledge  was  held  to 
be  necessary,  and  presumed  wherever  there  was  a 
want  of  extraordinary  diligence  on  the  part  of  the 
master.  It  is  conceded  that  the  onus  is  on  the  claim* 
ant  to  show  his  ignorance  of  the  contents  of  the 
papers  concerning  the  cargo,  which,  if  the  present 
testimony  is  not  sufficient,  may  be  done  Upon  farther 
proof. 

«  Qi  /.  Pub.  L.  16.  p.  135.  of  Du  Ponceau'i  Translation. 
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[StoRT,  J.    Ignorance  of  the  master  was  not  pfe*      1816. 
tended  in  the  court  below.]  ^"^thT^ 

Comin«i€en. 

Dexter^  for  the  respondents  and  captors.  The 
rule,  that  the  neutral  earner  of  enemy^s  property  la 
entitled  to  freight,  is  a  mitigated  rule,  and  Bynker- 
shoek  argues  with  much  force  against  its  reasonable* 
ness.*  But  the  master,  in  the  present  case,  is  not 
entitled  to  the  benefit  of  it,  having,  by  his  conduct, 
made  himself  an  enemy,  pro  hac  vice.  The  principle, 
as  to  the  nature  of  the  Spanish-  war,  was  settled 
when  the  court  determined  that  to  carry  goods  to 
Lisbon,  under  a  British  license,  was  cause  of  con* 
fiscation.  Can  a  party  in  a  similar  predicament  be 
entitled  to  freight  ?  Can  a  neutral  staiid  on  any 
better  ground  than  a  citizen?-  Either  the  British 
troops  in  the  peninsula  were  enemies  or  friends  ?  If 
enemies,  this  is  an  interppsitlon  which  canhot  be  per- 
mitted to  neutrals.  Being  at  war,  the  British  fleets 
and  armies  were  hostile  in  every  quarter  of  the  globe. 
Where  shall  the  line  be  drawn  to  mark  when  they 
became  our  enemies?  At  what  period  from  the 
time  of  their  landing  in  Portugal,  until  their  crossing 
the  Pyrennees,  and  embarjcing  at  Bordeaux  for  the 
United  States  ?  It  is  impossible  to  aid  the  o|*crations 
of  our  enemy  in  any  part  of  the  world,  without 
strengthening  his  means  of  annoying  us.  The  very 
men  fed  by  this  trade  came  here  to  fight  us  on  our 
own  soil,  and  to  destroy  our  capital.  It  Is  said  that 
this  involves  the  consequence  that  we  were  at  war 

b  QiJ.  Pub.  C.  14.  p.  111.  of  Du  Ponpean's  TrawUljon. 
Vol..  I.  3  G 
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1816  widi  Spain  and  Portugal;  but  it  depends  upon  the 
''^J^J^  councils  of  every  country  to  judge  what  acts  of  hos- 
Commttoea.  tilitj  shall  render  it  expedient  to  make  war ;  it  de- 
pended on  us  to  be  at  war  with  tl;ie  allies  of  our  de- 
clared enemy.  It  is  a  general  rule  that  it  is  not  un- 
lawful to  carry  provisions  to  a  neutral  country ;  but 
if  the  enemy  be  there,  and  the  articles  are  destined 
for  his  use,  it  is  unlawful.  The  whole  evidence 
shows  that  the  master  knew  he  was  carrying  provi- 
sions for  the  supply  of  the  British  forces,  and  his  ig- 
norance of  the  law  is  immaterial.  But  even  if  it 
were  material,  the  inflamed  rate  of  freight  show« 
that  he  was  conscious  of  the  risk  he  run. 

Harper^  in  reply.  The  prineiple  contended  for 
by  the  captors  is  stricti  juris^  and  extreme  in  its  ap- 
plication to  this  particular  case,  where  there  is  no*^ 
thing  like  moral  guilt  in  the  conduct  pf  the  master, 
who  did  not  intend  to  interfere  in  our  distinct  war. 
There  is  no  adjudged  case  that  comes  up  to  this ; 
and  freight  is  refused  from  analogy  to  the  general 
principle  established  by  the  British  prize  courts  as  to 
neutral  interposition  in  the  war.  But  an  interference 
in  the  coasting  and  colonial,  or  other  privileged  trade 
of  the  enemy*  and  relief  to  him,  is  a  direct  assistance, 
and  the  rule  cannot  justly  be  extended  to  a  remote  and 
consequential  aid  not  contemplated  by  the  party. 
The  license  cases  determined  by  this  court,  went  on 
the  groilnd  of  an  adoption  of  the  enemy  character, 
and  an  incorporation  with  enemy  interests ;  the  case 
of  the  Liverpool  Packet^  determined  by  the  same 
learned  judge  who  tried  this  cause,  shows  the  distinc 
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tion  between  thia  and  the  license  cases/    The  rule      ]6l6. 
of  the  wai-  of  1756,  even  supposing  it  to  be  well  A"^^^^ 
established,  does  not  apply  to  the  relative  situation  Cmmetc^n. 
of  Great  Britain  and  the  United  States,    The  former 
had  hung  out  no  signals  of  depression^and  defeat  in 
the  peninsular  war,  and  required  no  neutral  aid  as  a 
relief  from  the  pressure  of  her  enemies/ 

Story,  J.,  delivered  the  opinion  of  the  court.  U^witk  fut. 

The  smgle  point  now  in  controversy  in  this  cause 
is,  whether  the  ship  is  entitled  to  the  freight  for  the 
voyage.  The  general  rule  that  the  neutral  carrier 
of  enemy^s  property  is  entided  to  his  freight,  is  now 
too  firmly  established  to  admit  of  discussion.  But 
to  this  rule  there  are  many  exceptions.  If  the  neu-* 
tral  be  guilty  of  fraudulent  or  uimeutral  conduct,  or 
has  interposed  himself  to  assist  the  enemy  in  carry* 
ing  on  the  war,  he  is  justly  deemed  to  have  forfeited 
his  title  to  freight  Hence,  the  carrying  of  contm- 
band  goods  to  the  enemy ;  the  engaging  in  the  coast- 
ing or  colonial  trade  of  the  enemy ;  the  spoliation  of 
papers,  and  the  fraudulent  suppression  of  enemy  in- 
terests, have  been  held  to  affect  the  neutral  with  the 
forfeiture  of  freight,  and  in  cases  of  a  more  flagrant 
character,  such  as  carrying  despatches  or  hostile 
military  passengers,  an  engagement  in  tlie  transport 
service  of  the  enemy,  and  a  breach  of  blockade,  the 
penalty  of  confiscation  of  the  vessel  has  also  been  in- 
flicted.'   By  the  modern  law  of  nations,  provisions 

c  1  Oailiion,  513.  1  Rob.  237.     The  Sarah  Christi- 

'I  Vide  Appendix,  note  III.         nsu     lb.  288.  The  Haase.     lb. 
H  Bynki  QuoitU  J>  Pub.  c.  14.     296.  The  Emanuel.    2  Rob.  101. 
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1816.  are  not,  in  general,  deemed  contraband ;  but  they 
^•^J^jf^^  may  become  so,  although  the  property  of  a  neutral^ 
Coramerceo  on  account  of  the  particular  situation  of  \he  war,  or 
on  account  of  their  destination/  If  destined  for 
the  ordinary  use  of  life  in  the  enemy^s  country  they, 
are  not,  in  general,  contraband;  but  it  is  otherwise 
if  destined  for  military  use.  Hence,  if  destined  for 
the  army  or  navy  of  the  enemy,  or  for  his  ports  of 
naval  or  military  equipment,  they  are  deemed  con- 
traband.' Another  exception  from  being,  treated  as 
contraband  is,  v/here  the  provisions  are  the  growth 
of  the  neutral  exporting  country.  But  if  they  be  the 
growth  of  the  enemy's  country,  and  more  especially 
if  the  property  of  his  subjects,  and  destined  for  ene- 
my's use,  there  does  not  seem  any  good  reason  for 
the  exemption ;  for,  as  Sir  William  Scott  has  observ- 
ed, in  such  case  the  party  has  not  only  gone  put  of 
his  way  for  the  supply  of  the  enemy,  but  he  has  as- 
sisted him  by  taking  off  his  surplus  commodities.^  Kut 
it  is  argued  that  the  doctrine  of  contraband  cannot 
apply  to  the  present  case,  because  the  destination 
was  to  a  neutral  country;  and  it  is  certainly  true  that 
goods  destined  foir  the  liise  of  a  neutral  country  can 
never  be  deemed  contraband,  whatever  may  be  their 
character,  or  however  well  adapted  to  warHke  pur- 
poses.    But  if  such  goods  are  destined  for  tho  direct 


The  Immanuel.     lb.  299.  The     vart.    6  JRod.  420.    The  Friend* 
AUas.    lb.  104.  The  Rising  Sun.      ship. 

4  Rob.  169.    The  Maddona  del        flRob.lSd.  The  Jooge  Mar* 
Biirso.    3  Rob.  295.  The  Neu-     garetha. 
tralitaU    2  Rob.  128.    The  Wol-        g  Ibid. 

h  Ibid. 
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and  avowed  use  of  the  eneiD^-s  army  or  navy,  we       1816. 
should  be  glad  to  gee  an  authority  which  countenan-    ^"^^^T^^ 
CCS  this  exemption  froDii  forfeiture,  even  though  the  Commcrcen. 
.property  of  a  neutral.     Suppose,  in  time  of  war,  a 
British  fleet  were  lying  in  a  neutral  port,  would  it 
be  lawful  for  a  neutral  to  carry  provisions  or  muni-* 
tions  of  war  thither,  avowedly  for  the  exclusive  sup- 
ply of  such  fleet  ?  Would  it  not  be  a  direct  interposi- 
tion in  the  war,  and  an  essential  aid  to  the  enemy  in 
his  hostile  preparations  ?  In  such  a  case  the  goods, 
even  if  belonging  to  a  neutral,  would  have  had  the 
taint  of  contraband  in  its  most  offensive  character, 
on  account  of  their  destiijation ;  and   the  mere  in- 
terposition of  a    neutral  port   would  not   protect 
them  from  forfeiture/    Strictly  speaking,  ho ;\ ever, 

i  Articles  which  are  exclusive-  bois,  et  tout  ce  qui  sert  A  la  con- 

ly  useful  'or  warlike  purposes,  are  ttructioDyet  i  rarm^mcnt  des  yais- 

alwayscoDtrabaod,  when  destined  seaux  de  guerre,  lei  cheyaux,  & 

for  the  enemy ;  those  of  promiscn-  ie»  vivrei  mitnes  en  certaines  occa* 

ous  use,  in  war  and  inpeacoy  only  nont^  ou  Von  espere  de  riduire 

become  so  under ,  partipular  cir-  Fennemi  par   la  faimJ*^     .  But 

cuiustances.     QnAwiy  de  J.  B.  Bynkerdioek  reasons  against  ad- 

ac  P,  L  3.  c.  1.  8.  5.      Kotte/,  L  mitting  into  the  list  of  contraband, 

3.  c.  7.  s«  112.    Among  the  latter  articles  of  promiscuous  use,  and 

class  are^  included  naval   stores  the  materials  out  of  which  warlike 

and    provisions;    though    yaUel  articles  are  formed.    2  J.  Pub. 

considers  naval  stores,  as  always  L  1.  c.  10.     He,  however,  states 

contraband,  whilst  he  holds  that  that  materials  for  building  ships 

provisions  only  become  so  under  may  be  prohibited  under  certain 

peculiar '  circumstances.    .  "  Les  circumstances.    "  Quandoque  ta- 

choses  qui  sent  4*un  usage  parti-  men  accidit,  ut  et  navium  materia 

culler  pour  la  guerre,  et  dont  on  prohibeatur,  si  hostis  ea   quam 

emp^che  le  transport  chez  Tenne-  maxime  indigeat,  et  absque  ea 

mi   s*appellent  marchandises  de  commode    bellum  gerere    baud 

contrabande.    Telles  sent  les  ar-  possit'    Quum  Ordines  Generalcs 

me9,  les  munitions  de  guerre,  les  in  s.  2.,  edicti  contra  Lysilaoos 
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this  18  not  a  question  of  cont^band ;  for  that  can 
arise  only  when  the  property  belongs  to  a  neutral. 

Dm.  SlylSSYfiit,  4)[aMooiiiiira]ii    Hie  ETsrt.     But  Hm  law  ct 
popolomm  ora  cotOrabanda  ceii«    France  and  SfMun  does  net  conti- 


•entur  LytitaaoiB  jirrari  retnit- 
lent,  tpecialiter  addnnt  in  i.  3. 
eJQfldem  edicti,  quia  nihil  niit 
mari  a  Lytitanos  metaelmntt  ne 
quit  eUaoL  narinm  materiam  iis 
adrehere  vellet,  palam  sic  nariiim 
a  eofUrabandii  tlistincta,  sed  ob 
speoialem  rationem  addita.  Ob 
eandem  cauiam  nariam  materia 
romnngitnr  cum  inttramentis  belli 
in  s.  S.  d.  Edicti  contra  Anc^ot 
Dec  5.  1652,  etin  £dicto  Ordi- 
ntim  Generalinm  contra  Franooe 
9.  Mart  16S9.  Sed  tnnt  hae  ex- 
ceptiones,  quae  re^vlam  oonfirm- 
ant.^  So  alio  of  proriaiontf  they 
are  not,  in  general,  contrabuid ; 
but  if  the  produce  of  an  enemj'e 
eoontry,  and  not  destined  for  the 
oidinaij  sustenance  of  human  Ufe, 
but  for  nkilitaiy  or  naval  use,  they 
become  contraband,  according^  to 
the  law  of  Bn^and..  And  arti> 
des,  die  growth  of  the  neutral 
exporting  countiy,  are  not  con- 
traband, though  carried  in  the  res- 
sels  of  another  country.  4  Rob* 
161.  The  Appbllo. '  And  the  be- 
neiit  of  the  principle  is  eitended 
to  maritime  countries  exporting 
the  produce  of  neighbouring  in* 
tenor  districts,  whose  produce 
those  countries  are  usually  em- 
ployed .in  exporting,  in  the  ordina- 
ry coarse  of  their  trade.  lb.  354. 


der  prorisioM  as  contraband.  Or- 
dpfmanee  de  laMmHney  1. 3-  tit.  9. 
iet  Fruet^  art.  11.  J0*Aa6reii 
jo6rs  lot  Praoif  part  1.  c  10.,  p. 
136.  And  Valm  states  Uiat,  both 
by  the  law  of  France  and  the  com- 
mon law  of  nations,  provisions  are 
contraband  only  where  destined 
to  besieged  or  blockaded  placet. 
But  he  asserts  that  naval  stores 
were  contraband  at  die  time  he 

wrote,  0*^^^)  '^  ^^  ^^^  ^ 
since  the  beginning  of  that  oentn* 
ry,  which  they  were  not  formerly. 
Sur  r  Ord,  lb,  Pothier,  comment- 
ing on  the  same  article  of  the  ordi- 
nance, observes,  **  A  Vigard  des 
munitions  de  Ikrache  que  des  sujets 
des  puissuicea  neutres  envoient  i 
elles  ne  soot  point 
de  oontrabande,  ni  par 
consequent  sujettes  c  onfiseation  \ 
sauf  dans  un  seul  cas,  qui  est 
lorBqn'eDes  sent  envoy6es  inne 
place  assi^g^  ou  bloqu^e.*'  Us 
Propriiti^  no.  104.  By  the 
Swedish  Ordinance  of  1715,  con- 
traband articles  are  declared  to 
be  those  **  qui'peuvent  Hre  em- 
ployees pour  Isi  guerre.^  The 
Danish  Ordinance  of  1659  (pro- 
vided for  the  subsisting  war  with 
Sweden)  con^ins  a  long  list  of 
contraband  articles,  among  which 
are  included  naval  stores  and  pre* 
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and  here  the  property  belonged  to  anenemy,  and,  tm^. 
therefore,  was  liable,  at  all  events,  to  condemnation.  ^^^^1^^ 
But  was  the  vajfoge  lawful,  and  such  as  a  neutral  CommevceB. 
could,  with  good  iiaith,  and  without  a  forfeiture,  en- 
gage  in?  It  has  been  solemnly  adjudged  that  Ibeing 
engaged  in  the.  transport  service,  or  in  the  con^ 
veyance  of  military  persons  m  his  employ,  are 
acts  of  hostility  which  isubject  the  property  to  con- 
fiscation.* And  the  carrying  of  despatches  from  the 
colony  to  the  mother  country  of  the  enemy  has 
subjected  the  party  to  the  like  penalty.'  And  in 
these  cases,  tlie  fisict  that  the  voyage  was  to  a  neutral 
port  was  not  thought  to  change  the  character  of  the 
transaction.  The  pnnciple  of  these  determinations 
was  asserted  to  be  that  the  party  must  be  deemed  to 
place  himself  in  the  service  of  the  hostile  state,  and 


visioiM.  ThemodsrncoiiTeDtioiw 
al  law  of  nationf  has  c^erally 
excluded  ptorisioDs  and  tia?al 
fitor«s  fttMD  the  list  of  contraVand, 
and  in  all  the  treatiet  made  by 
the  United  States  since  they  were 
an  independent  power*  except  an 
the  treaties  with  Oraat  Britain* 
they  ftre  tsMcWed ;  hot  the  only 
tfeaty  now  snbdstii^  which  con- 
tains a  definition  of  contraband, 
is  that  of  1795  wiUi  Spain,  ifrUOk 
embfacet  the  imiiiilionB  of  war 
only.  The  trea^  of  1794  with 
Great  Britain,  declares  naval 
stores,  with  the  exception  of  nn- 
wrooght  iroD  and  fir  planks,  to  be 
contraband,  ^nd  liable  to  confiscft- 
lion,  and  declares  that  when  pro- 


visions  and  other  arficles,  not  f^ 
nerally  contraband,  shall  b'^come 
such  according  to  the  vutisting 
law  of  nations,  they  shall  be  enti- 
tied  to  pre-emption,  .with  freight  to 
the  carrier.  By  thb  treaty  nego- 
tiated in  1807,  but  not  ratified, 
provisions  were  omitted  in  the  li«t 
of  contraband,  and  tar,  and  pitch 
(unless  destined  to  a  port  of  naval 
eqnipmept)  were  added  to  the  na- 
val stores  excepted  in  ^  treaty 
of1794. 

k  4  Edb.  S66.    The  Carolina^' 
6  Rob,  420.     The    Friendship^ 
lb.  430.    The  Orozembo. 

1 6  MM.  440.    The  Atalanta. 
id)  461.  TheConntflLntia.    Note 
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1816.  assist  in  warding  off  the  pressure  of  the  war,  or  id 
^^IjJ^  favouring  its  offensive  projects.  Now,  we  cannot 
Cemmercen.  distinguish  these  cases,  in  principle,  from  that  before 
the  court.  Here  is  a  cargo  of  provisions  exported 
from  the  enemy's  country,  with  the  avowed  purpose 
of  supplying  the  army  of  the  etiemy.  Without  this 
destination  they  would  not  have  been  permitted  to 
be  exported  at  all.  Can  a  more  important  or  essen* 
tial  service  be  performed  in  favour  of  the  enemy? 
In  what  does  it  differ  from  the  case  of  a  transport  in 
his  service?  The  property,  nominally,  belongs  to 
incjividuals,  and  is^  freighted,  apparently^  on  private 
account,  but,  in  reality,  for  public  use,  and  under  a 
public  contract  implied  from  the  very  permission  of 
exportation.  It  is  vain  to  contend  that  the  direct 
effect  of  the  voyage  was  not  to  aid  th0  British  hps* 
tilities  against  the  United  States.  It  might  enable 
the  enemy,  indirectly,  to  operate  with  more  vigour 
and  promptitude  against  us,  and  Increase  his  dispo- 
sable force.  But  it  is  not  the  effect  of  the  particu- 
lar transaction  that  the  law  regards,  it  is  the  general 
tendency  of  such  transactions  to  assist  the  military 
operations  of  the  enemy,  and  the  temptations  i^hich 
it  presents  to  deviate  from  a  strict  neutrality.  Nor 
do  we  perceive  how  the  destination,  to  a  neutral 
port,  can  vary  the  application  of  this  rule ;  it  is  only 
doing  that  indirectly  which  is  prohibited  in  direct 
courses.  Would  it  be  contended  that  a  neutral 
might  lawfully  transport  provisions  for  the  British 
fleet  and  army  while  it  lay  at  Bordeaux  preparing  for 
an  expedition  to  the  United  States?  Would  it  be 
contended  that  he  might  lawfully  supply  a  British 
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fleet  stationed  on  our  cb^st  ?.  We  presume  that  tvp 
opinions  eould  not  be  entertained  on  sjiich  questions ; 
and*  yet,  though  the  eases  put  are  strong,  wo  do  not  Commercen 
know  that  the  assistance!  is  more  material  tiian 
might  be  supplied  under  cover  of  a  neutral  destina- 
tion like  the' present. 

An  attempt  has  l>een  mad)&  to  distinguish  this  case 
from  the  ordinary  cases  of  employment  in  the  trans- 
port^ service  of  the  enemy?  upon  the  ground  that  the 
war  of  Great  Britain  against  France  was  a  war  disr 
tinct  from  that  against  the  United  States;  and  that 
Swedish  subjects  had  a  perfect  right  to  assist  the 
British  arms  in  respect  jto  the  former,  though  not  to 
the  latter.  Wliatever  might  be  the  right  of  the 
Swedish  sov^r^ign,  acting  under  his  own  auf^ioriiy, 
we  ace  of  o[)inidn  that  if  a  Swedish  vessel  be  en^* 
ged  in  the  actual  servrce  of  Great  Britain,  or  in  car- 
rying stores  for  the  exclusive 'Use  of  the  British  ar- 
mies, she  must,  to  allintents  and- purposes,  be  deem- 
ed a  British  transport.  It  is  petfecily  immai«/ia)  in 
what  particular  enterprise  those  armies  might,  at  the 
time,  be  engaged ;  for  the  same  importaat  benefits 
are  conferred  upon  an  enemy,  who  thereby  iicquires 
a  greater  disposable  Cored  to  bring  into  action 
against  us.  In  the  Friendship,,  (6  Rob.  420.  426,,) 
Sir  W.  Scott,  speaking  on  this  subject,  declares, 
^  It  si^ifies  nothing  whether  the  men,  so  conveyed, 
are  to  be  put  into  iaction,  on  an  immediate  expedition, 
or  not.  Tho  mere  shifting  of  draughts  in  detach- 
ments, and  the  conveyance  of  stores  from  one  place  to 
another,  IS  an  ordinary  employment  of  a  transport 
vessel,  and  it  is  a  distinction  totally  unimportant 

Vol.  I.  3D 


394  CASES  IN  THE  SUPREME  COURT 

1816.  whether  this  or  that  case  may  be  connected  with  the 
^"^^jj^^^^  immediate  active  service  of  the  enemjr.  In  removing 
OommerceD.  forces  from  distant  settlements,  there  may  be  no  in- 
tention of  immediate  action^  but  still  the  general  im- 
portance of  having  troops  conveyed  to.  places  where 
it  is  convenient  that  they  should  be  collected,  either 
for  present  or  future  use,  is  what  constitutes  the  ob- 
ject and  employment  of  transport  vessels.^'  It  is  ob- 
vious that  the  learned  judge  did  not  deem'  it  material 
to  what  places  the  stores  might  be  destined ;  and  it 
must  be  equally  immaterial  what  is  the  immediate 
occupation  of  the  ehemfy's  military  force.  That 
force  is  always  hostile  to  us,  be  it  where  it  may  be. 
To-day  it  may  act  against  France,  to-morrow, 
against  us  ;'^  and.  the  better  its  commissary  depart- 
ment, is  supplied,  the  more  life  and  activity  is  com- 
municated to  all  its  motions.  It  is  not,  thecefore,*  in 
bur  view,  material  whether  there  be  another  distinct 
war  in  which  our  enemy  is  engaged,  or  not :  it  is 
sufficient  that  his  armiea  are  everywhere  our  ene- 
mies, and  every  assistance  offered  to  them  must,  di- 
rectly, or  indirectly,  operate  to  our  injury. 

On  the  whole,  the  court  are  of  opinion  that  the 
voyage,  in  Which  this  vessel  was  engaged,  was  illicit| 
and  inconsistent  with  the  duties  of  neutrality,  and 
that  it  is  a  very  lenient  administration  of  justice  tp 
confine  the  penalty  to  a  mere  denial  of  freight* 

m  As  to  Uie  pcpalty  for  the  car-  carrier  of  contra^nd.    There  i| 

rying  of  coDtraband,  ace  3  JRob.  bqt  one  caso  in  tiie  books  of  an  0X- 

189,  pote  (a.)   Freight  and  ex-  ception  to  this  rnle,  which  was 

peoscs  are  ahnoot  always  refnsed  of  sail  cloth  carried  to  Amster- . 

by  the  British  pri2»  courts  to  a  dam,  the  oootrabaiid  'being  IQ  a 
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Marshall,  Ch.  J.    As  a  pi;inciple,  which  I  think      isie. 
new,  and  which  may  certainly,  in  futui'^,  be  very   ^^^^^^^^ 
interesting  toihe  United  States,  has  been  decided  in  CommefceD. 
this  case,  I  trust  Imay  be  excused  for  staling  the  rea- 
sons which  have  prevented  my  concurring  in  the 
opinion  that  has  been  delivered. 

In  argument  this  sentence  of  the  circuit  court  has 
been  sustained  on  two  grounds;  l8t«  That  the  ex- 


small  quantity  amoc^t  a  variety 
of  other  article.  3  Hob,  91.  The 
Neptunus.  The  penalty  is  carri- 
ed beyond  the  fefasal  of  freight 
and  expenses,  and  is  extended  to 
the  confiscation  of  the  sliip,  and 
innocent  parts  of  the  same  cargo, 
Ist.  Where  the  ship  and  the  con- 
traband articles  belong  to  the 
same  person.  1  Rob.  31,  The. 
Staadt  Emden.  lb.  330.  The 
Young  Tobias.  Sd.  Where  the 
cargo  is  ^arlied  wf^  a  false  des- 
tination, false  papers,  or  ether 
oiiGumstances  '  of  fraud.  3  Rob, 
217.  The  Franklin.  4  Rob.  69. 
The  Edward.  5  Rob.  290.  The 
Bichmend.  «  Rob.  135.  The 
Ranger.  3d.  Where  the  owner 
ef  the  ship  is  bound,  by  the  ohli* 
gallon  of  treatiea  between  his  own 
eonntry  and  the  caplpring  power, 
to  refrain  from  canyii^  contra^ 
band  to  the  enemy.  3  Rob.  S95. 
Tbe  NeutnJitet  '  By  the  ancient 
priie  law  of  France;  contraband 
goods  were  subjec$  to  pre-emption 
only.  Ordonnancede  1534.,  art 
69.    The  ordinance  of  1 681 ,  ftnb- 


jocted  the  contraband  articles  o^r 
ly  to  confiscation :  but  by  the  re- 
gulation of  1778,  the  same  penal> 
ty  was  extended  to  the  ship,  in 
case  three  fourths  of  the  cargo 
.consisted  of  contraband  articles. 
The  law  of  Holland  confiscates 
the  contraband  articles  only,  .but 
refuiMsfrei^t;  the  principle  of 
which  ia  vindicated  by  Bynker- 
tihoek.  '*  Idque  longc  Terisstmum 
est,  nam  mercedes  non  dcbentur, 
liiai  itinere  perfecto,  et,  ne  per« 
ficeretur,  hosti^  jure  prohibuit. 
Deinde  publicantur  cojUrobtrnda 
Telex  delicto,  ct  ita  nihil  commt- 
semnt  nararchi,  qu^i^  ipsi  mer- 
cium  Tetitanim  domini,  vel,  quod 
magis  est,  ex  re,  ex  ipsa  nimirum 
transrectione:  qnamois  cnim  ami". 
CO  noetio  non  possimus  contaner- 
cio  interdicere  cum  ho$te  nostiO) 
possumus  tamen  prohibcre,  he  in 
bello  illi  prosit  in  necem  nostram. 
Atque  ita,  quod  publicatur,  pub* 
liciabitur  Oltra  ullum  nlliut  bomi- 
nis  respectum,  et  habebitur,  ac  si 
dirioa  periissrt,  extincto  sic  jure 
pignorift," 


306.  CASES  IN  THE  SUFREAfE  COURT 

1816.  portation  of  grain  from  Ireland  is  generally  prohibit- 
^'^^^^T^  ^^j  and,  therefore,  that  a  neutral  cannot  lawfullj 
Commcrcoo.  engageL.in  it  during  war.  2d.  That  (he  carriage  of 
supplies  to  the  army,  of  the  enemy  i3  to  take  part 
with  him  in  the  war,  and,  consequently,  to  become 
the  enemy  of  the  United  States  so  far  as  to  forfeit 
the  right  to  freight. 

The  first  point  has  been  maintamed,  on  its  suppo« 
sod  analogies  to  certain  principles  which  have  been, 
at  different  times,  avowed  by  the  great  maritime  and 
helligerant  powers  of  Europe  respecting  the  colonial 
and  coasting  trade,  and  which  tire  genfjrally  known 
in  England,  and  in  this  country,  by  the  appellation  of 
the  rule  of  1756.  Without  professing  to  give  any 
opinion  on  the  correctness  of  those  principles,  it  is 
sufficient  to  observe  that  they  do  not  appear  to  me  to 
apply  to  this  case.  The  nile  of  1756  prohibits  a 
neutral  from  engaging  in  time  of  war  in  a  trade  iu 
which  he  was  prevented  from  participating  in  time 
of  pec^ce,  because  that  trade  waQ,  by  law,  exclusive- 
ly reserved  for  the  vessels  of  the  hostile  state. 
Tliis  prohibition  stands  upon  two  grounds.  1st. 
That  a  trade,  such  as  the  coasting  or  colonial  trade, 
which,  by  the  permanent  policy  of  a  nation,  is  re- 
served for  its  own  vessels,  if  opened  to  neutrals  dur- 
ing war,  must  be  opened  under  the  pressure  of  the 
arms  of  the  enemy>  and  in  order  to  obtain  relief  from 
that  pressure.  The  neutral  who  interposes  to  r^ 
lieve  the  belligerant  under  such  circumstances,  res- 
cues him  from  the  condition  to  which  the  arms  of 
uis  enemy  has  reduced  him,  restores  to  him  those  re- 
sources which  have  been  wrested  from  him  by  the 
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ai*ms  of  bis  adversary,  and  deprives  that  adversary  iQid. 
of  the  advantages  which  successful  war  has  given  ^^jT^^ 
him.  This  the  opposing  belligcrant  pronounces  a  CoiiHni^^o 
departure  from  neutrab'ty,  and  an  intisrferencc  in  the 
war  to  his  prejudice,  which  be  will  not  tolerate.  2d. 
If  the  trade  be  not  opened  by  law,  that  a  neutral 
employed  in  a  trade  thus  reserved  by  the  enemy^ 
to  his  own  vessels,  identifies  hipiself  with  that  ene- 
my, and  by  performing*  functions  exclusively  apper- 
taining to  the  enemy  character,  assumes  that  cha- 
racter. Neither  the  one  iior  the  other  of  these  rea- 
sons applies  to  the  case  under  Considet*4tion.  The 
trade  was  not  a  trade  confined  to  British  vessels 
during  peace,  and  opened  to  neutrals  during  wai- 
Ginder  the  pressure  created  by  the  arms  of  the  ene- 
my. It  was  prohibited  for  political  reasons,  entirely 
unconnected  with  the  interests  of  navigation,  and 
thrown  open  from  motives  equally  unconnected  with 
maritime  strength.  Neither  did  the  neutral  employ- 
ed in  it  engage  in  a  trade  then,  or  at  any  time,  re- 
served for  British  vessels,  and,  therefore,  did  not 
identify  himself  with  them.  He  was  not  performing 
functions  exclusively  appertaining  to  the  enemy, 
and,  consequently,  in  performing  them  did  not  as- 
sume that  character. 

The  second  point  presents  a  question  of  much 
more  difficulty.  That  a  neutral  carrying  supplies  to 
the  army  of  the  enemy  docs^  under  the  mildest  in- 
terpretation of  international  law,  expose  himself  to 
the  loss  of  freight,  is  a  proposition  lOO  well  settled  to 
be  controverted.  That  it  is  a  general  rule,  admitting 
of  few*  if  any,  exceptions,  is  not  denied  by  the  couo- 
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1816.  sel  for  the.  appellants.  But  they  contend  that  thia 
^'^^^^^^^  case  IS  withdrawn  from  that  rule  by  its  peculiar 
Comiaercen.  circumstances.  The  late  war  between  the  Uni- 
ted States  and  Great  Britain  was  declared  at  a 
time  when  all  Eur^ipq,  includmg  our  enemy,  was 
engaged  in  a  war  with  which  .ours  had  no  connexion^ 
and  in  which  we  professed  to  take  n6^  interest  The 
allies  of  our  enemy,  engaged  with  him  in  a  common 
war,  the  most  tremendous  and  the  most 'vitally  inter- 
esting to  the  parties  that  has  ever  desolated  the  earth, 
were  our  friends.  We  kept  up  with  fhem  the  mu- 
tual interchange  of  good  offices,  and  declared  our 
determination  to  stand  aloof  from  thai  cause  which 
was  common  to  them  and  Great  Britain.  They,  too, 
Ccmsidered  this  war  as  ientirely  distinct  from  th&t  in 
which  they  were  engaged.  Although  at  a  most  cri* 
tical  period  we  had  attacked  their  ally,  they  did  not 
view  it  as  an'act  of  hostility  ta  them.  They  did  not 
ascribe  it  to  a  wish  to  affect,  in  any  mjanner,  the 
war  in  Europe,  but  solely  to  the  desire  of  asserting 
our  yiolated  rights.  They  seemed  almost  to  coiisi- 
der  the  Britain  who  was  our  enemy,  as  a  different 
nation  from  that  Britain  who  was  th^ir  ally. 

How  long  this  extraordinary  state  of  things  might 
have  continued  it  is  impossible  to  say ;  but  it  certain- 
ly etisted  when  the  Commercen  was  captured. 
What  its  effect  on  that  caj^ture  ought  to  be,  mus^ 
depend  more  on  princi'ple  than  on  precedent.  It  has 
been  said,  and  tridy  said,  by  the  counsel  for  the  cap- 
tors, that  we  were  at  war  with  Great  Britain  in  eve- 
ry part  of  the  world.  We  were  enenues  every- 
where.    Her  troops  in  Spain,  or  elsewhere,  a^ 
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well  as  her  troops  in  America,  were  our  enemies.      1816* 
It  was  a  conflict  of  nation  against  nation.    This   ^^^iJlT^ 
id  conceded ;  and,  therefore,  the  cargo  of  the  Com-  Comin<ircen. 
mercen,  being  British  property,  was  condemned  as 
prize  of  wan    But,  although  this  must  be  conced- 
ed, the.  corollary  which  is  drawn  from  it,  that  those 
who  furnish  their  armies  in  Spain  with  provisions, 
aid  them  to  our  prejudice,  and,  therefore,  take  part  in 
the  war,  and  are  guilty  of  unneutral  conduct,  must 
be  examined  before  it  can  be  admitted.     It  is  not 
true  that  every  species  of  aid  given  to  an  enemy  is 
an  act  of  hostility,  which  will  justify  our  treating  him 
who  gives  it,- or  his  vessels,  as  hostile  to  us.     The  his- 
tory of  all  Europe,  and  especially  of  Switzerland, 
furnishes  many  examples  of  the  truth  of  this  propo- 
sition.    Those  exainples  heed  not  be  quoted  particu- 
larly, because  they  stand  on  principles  not  entirely 
applicable  to  this  case.    It  is  theipeculiarity  of  this 
war  which  requires  the  adoption  of  rules  peculiar  to 
a  nesv  state  of  things,  in  adopting  which  we  must 
examine  the  principle  on  which  a  nation  is  justified 
in  treating  a  neutral  as  an  enemy.     That  a  neutral 
is  friendly  to  our  enemy,  and  continues  to  interchange 
good  offices  with  him,  can  furnish  no  subject  of  com- 
plaint; for,  then,  all  commerce  with  one.  belligcrant 
would  be  deemed  hostile  by  the  othen    The  effect 
of  commerce  is  to  augment  his  resources,  and  ena- 
ble him  the  longer  to  prosecute  the  war ;  but  this 
augmentation  is  produced  by  an  act  entirely  innocent 
on  the  part  of  the,  neutral,  and  manifesting  no  hos- 
tility to  the  opposing  belligerant.     It  cannot,  there- 
fore, be  molested  by  hioo  while  the  same  good  offices 
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1818.  are  allowed  to  hiin,  although  he  may  not  be  enabled 
^"^^r^  to  avail .  himself  of  them  to  an  eqaal  degree.  It 
Commercen  would  seem,  then,  that  a  remote  and  consequential 
effect  of  an  act  is  not  sufficient  to  give  it  a  hostile 
character ;  its  tendency  to  aid  the  enemy  in  the  war 
must  be  direct  and  immediate.  It  is  also  necessary 
tha:t  it  shduld  be  injurious  to  us ;  for  a«mere  benefit 
to  another,  which  is  not  injurious  to  ns^  cannot  con- 
vert a  friend  into  an  enemy. 

If  these  principles  be  correct,  and  they  are  b^s- 
iieved  to  be  so,  let  us  apply  them  to  the  preseht 
case.  When  hostilities  commenced  between  the 
United  States  and  Great  Britain,  that  country  was 
carrying  oh  a  war  with  France,  in  which  the  great 
powers  of  Europe  were  combined.  Wci  did  not  ex- 
pect, and  certainly  had  no  right  to  expect,  that  our 
declaration'  of  wai*  against  one  of  the  allies  would, 
in  any  manner,  affect  the  operations  of  their  common 
war  in  Europe.  The  armies  of  Portugal  and  Spain 
were  united  to  those  of  ^Britain,  and  unquestionably 
aided  and  assisted  our  enemy,  birt  they  did  no£  aid 
and  assist  him  agiainst  us,  .and,  therefore,  did  not  be- 
come our  enemies.  Had  any  other  of  the  combined 
powers  equipped  a  military  expedition  for  the  pur- 
pose of  reinforcing  the  armies  of  Britain  in  any  part 
of  Europe,  or  had  a  new  ally  engaged  in  the  war,  that 
would  have  been  no  act  of  hostility  against  the  Uni- 
'  ted  States,  although  it  would  have  aided  our  enemy. 
But  if  a  military  expedition  to  the  United  States  had 
been  undertaken,  the  case  would  have  assumed  a 
different  aspect  Such  expedition  would  be  hostile 
to  this  country,  and  the  power  undertaking  it  would 
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become  our  enemy.'  It  would  have  been  an  intcife-  1816. 
rence  operating  directly  to  our  prejudice.  The  do-  r^ 
claratioa  of  war  against  Great  Brilain  had,  without  <^«««»*'^"- 
doubt,  a  remote  and  consequential  effect  on  'Ihc  war 
in  Europe.  The  ibrce  employed  agaiost  the  United 
States  mudt  be  subducted  from  that  employed  in  sup'^ 
port  of  the  common  cause  in  Europe,  or  greater  ex- 
ertions must  be  made  which  might  sooner  eihaust 
those  resources  which  enabled  her  to  continue  her 
gigantic  efforts  in  their  common  war.  CJonsequently, 
the  declaration  of  war  by  the  Unifed  States  remotely 
affected  the  war  in  Europe,  to  tlie  advantage  of  one 
party  and  the  injury  of  the  other.  Yet  no  one  of  the 
allies  considered  this  declaration  as  taking  part  in 
that  war,  and  placing  America  in  the  condition  of  an 
enemy.  But,  had  the  United  States  employed  their 
force  on  the  peninsula  against  the  British  troops,  or 
had  they  interfered  in  the  operations  of  the  common 
war,  it  may  well  be  doubted  wheth-er  they  might  not 
hare  been  rightfully  considered  as  taking  part  against 
the  allies,  and  arranging  themselves  on  the  side  of 
the  common  enemy. 

In  answer  to  arguments  of  this  tendency,  made  at 
the  bar,  it  was  said  that  nations  are  governed  by  po- 
litical considerations,  and  may  choose  rather  to  over- 
look conduct  at  which  they  might  justly  take 
offence,  than  unnecessarily  to  increase  the  number 
of  their  enemies,  or. provoke  increased  hostility; 
but  that  courts  of  justice  are  bound  by  the'lavv, 
and  must  inflexibly  adhere  to  its  mandate.  While 
this  is  conceded,  it  is  deemed  equally,  true  that 
those  apts  which  vvill  justify  the  condemnation  o{  a 
Vol.  1  3  E 
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IB  16.  Aeuti*al  as  an  cncmj,  would  also  justify  the  treating 
^'^''^^  his  n^ition  as  an  enemy,  if  they  were  performed  or 
Commeroen.  defended  by  the  nation.  There  is  a  tacit  compact 
that  the  hostile  act*  of  the  individual  shall  not  be 
ascribed  to  his  goveniment ;  and  that  in  tui*n,  the 
government  will  not  protect  the  individual  from 
being  treated  as  an  enemy.  But  if  the  government 
adopts  the  act  of  the  individual,  and  supports  it  by 
force,  the  government  itself  may  be  rightfully  treat- 
ed as  hostile.  TJius  contraband  of  war,  though  be* 
longing  to  a  neutral,  is  condemned  as  the  property  of 
an  enemy,  and  his  government  takes  no  offence  at 
it;  but  should  his  government  adopt  the  act,  and  in- 
sist upon  the  right  to  carry  articles  deemed  contra- 
band^ and  support  that  right,  it  would  furnish  just 
ground  of  vjrar.  The  belligerant  might  choose  to 
overlook  this  hostile  act,  but  the  act  would  be.  In  its 
nature,  hostile.  The  inquiry,  then,  whether  the  act 
in  which  this  individual  Swede  was  employed,  would, 
if  pei*formed  by  his  government,  have  been  consi-^ 
dered  an  act  of  hostility  to  the  United  States,  and 
might  rightfully  be  so  considered,  is  material  to 
the  decision  of  the  question,  whether  the  act  of  the 
individual  is  to  be  treated  as  hostile.  Great  Britain 
and  Sweden  were  alKes  in  the  war  against  France* 
Consequently,  the  king  of  Sweden  might  have  or- 
dered his  troops  to  co-operate  with  those  of  Britain, 
in  any  place,  against  the  common  enemy.  He  might 
have  ordered  a  reinforcement  to  the  British  army  on 
the  penmsula,  and  this  reinforcement  might  have 
been  transported  by  sea.  An  attempt  on  the  part 
of  the  United  States  to  intercept  it,  because  it  was 
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aiding  their  enemj,  would  certainly  havie  been  an      1816. 
interference  in  the   war  in  Europe  which  would  "^^^J^^ 
have  provoked,  and  would  have  justified^  the  resent-  Commcrccn. 
ment  of  all  the  allied  powers^     It  would  have  been 
an  interference  not  to  be  justified  -bj.our  war  with 
Bntaiiiy  because  those  troops  were  not  to  be  employ* 
ed  against  us.     If,  instead  of  a  reinforcement  of 
men,  a  supply  of  provisions  were  to  be  fiimishdd  in 
that  part  of  the  allied  army  which  was  British,  would 
that  alter  the  case?  Gouifl  afi  Amcrjc&n  squadron 
intercept  a  convoy  of  provisions,  or  of  militafry  stores, 
of  any  de$cri[ition,  going  to  an  army  engaged  in  a 
war  common  to  Great  Britain  and  Sweden,  aiid  not 
against  the  United  States  ?  Could  this  be  done  with* 
out  interfering  in  ^hat  war,  and  taking  part  in  it 
against  all  the  allies.     If  it  cotild  not,  then  any  sup- 
plies furnished  by' the  government  of  S.weden,' pro- 
moting the  operations  of  their  common  war,  whether 
intended  for  the  British  or  any  other  division  of  the  ^ 
allied  armies,  had  a  right  to  pa]98^  unmolested  by 
American  cruisers.    It  is  not  believed  that  any  act 
which,  if  performed  by  the  government,  would  not 
be  deemed  an  act  of  hostilrty,  is  to  be'  so  'deemed  if    . 
'performed  by  an  individual,    flad;  the  provisions 
tfaeil  on  board  the  Gommcrcen  been  Swedish  pro- 
perty, the  result  of  this  reasoning  is  that  it  wonld 
not  have  been  confiscated  as.  prize  of  war^    Beinn^ 
British  property,  it  is  confiscable^  but,  the  Swede  is 
guilty  of  no  other  offence  than  carrying  enemy's  pro- 
perty, an  pfience  not  enhanced  in  this  particular  case 
by  the  character  of  that  property.    He  is,^)erefore, 
us  much  cntTtled  to  freight  as  if  his  cargo  bad  been 
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18 IB.       of  a  UillereDt  description.     His  trade  was  not  more 
"^^J^^^^^   illicit  than  the  carriage  of  enemy's  goods  for  comr 
Commeicen.  mou  use  would  have  been* 

If  the  cases  in  which  neutrals  have  been  condemn- 
ed for  having  on  board  articles^  the  transportation 
of  which  clothe  them  with  the  enemy  character,  be 
attentively  considered,  it  is  believed  that  they  will 
not  be  found  to  contravene  the  reasoning  which  has 
been  urged.  To  carry  despatches  to  the  govern- 
ment has  been  considered  as  an  act  of  such  com- 
plete hostility,  as  to  communicate  the  hostile  cha- 
racter to  the  vessel  carrying  thcnn.  But  this  deci- 
sion was  made  in  a  case  where  the  despatches  could 
dnly  relate  to  the  war  between  the  government  of 
the  captors,  and  that  to  which  tlie  despatches  were 
addressed.  Xh^J  were  communications  between  a 
colonial  government,  in  dstnger  of  being  attacked, 
and  tlie  mother  country.  In  a  subsequent  case,  it 
was  determined  that  a  neutral  vessel  might  bear  de- 
spatches to  a  hostile  government  without  assuming 
the  belligeitint  character,  if  they  were  from  an  am- 
bassador residing  in  the  neutr&l  state.  Yet  such 
despatches  might  coutaia  intelligence  material  tathe 
war.  But  tliib  is  a  case  in  which  the  bclligeraut 
right  to  intercept  all  communications  addressed  io 
the  enemy,  by  the  officers  of  that  enemy,  is  modi&ed 
and  restrained  by  the  neuti-at  right  to  protect  the 
diplomatic  communications  which  are  necessary  to 
the  political  intercourse  between  belligerants  and 
neutrals.  It  is  a  case  in  which  the  right  of  the  belli- 
gerant  is  navrowed  and  controlled  by  the  positive 
rights  of  a  neutral ;  still  more  reasonably  may  they 
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be  narrowed  find  controlled  byUhe  positive  rights  of      is  16. 


a  belligerant  engaged  in  a  war  in  which  tve  have  no 
concern,  and  in  which  we  ought  not  to  interfere,  comc/^crcen 
To  transport  troops,  or  military  persons,  belonging 
to  the  enemy,  from  one  place  to  another,  has,  also, 
been  detcitnined  to  subject  the  vessel  to  condemna- 
tion; but,  in  those  cases,  the  service  in  which  it  was 
supposed  the  persons,  so  conveyed,  were  to  be  em- 
ployed, was  against  the  government  of  the  captors« 
The  transportation  of  these  persons  was  to  aid  the 
views  of  one  belUgemnt  against  the  other,  and  was, 
therefore,  to  lake  part  in  the  war  against  that  other. 
It  is  an  actr  the  operation  of  wliich  is  direct  and  im- 
mediate. 

It  may  be  said  that  this  reasoning  would  go  to  the 
protection  of  British  troops  passing  to  the  peninsula, 
and  of  British  supplies  transported  in  British  vessels 
for  their  use ;  that  it  therefore  proves  Jtoo  mucli, 
and  must,  consequently;  be  unsound. 

It  is  admitted  that,  pressed  to  its  extreme  pointy 
the  argument  would  go  this  extent,  an  extent  which 
cannot  be  maintained;  but  it  does  not  follow ihat  it 
is  unsound  in  every  stage  of  its  progress.  In  every 
case  of  conflicting  rights,  each  must  yield  something 
to  the  other.   The  pretensions  of  neither  party  can  be 

carried  to  the  extreme.     They  meet — they  check 

they  limit  each  other.  The  precise  line  which 
neither  can  pass,  but  to  which  each  may  advance,  ic 
not  easily  to  be  found  and  marked;  yet  such  a  line 
must  exist,  whatever  may  be  the  diflTiculty  of  discern- 
iug  it.  To  attach  an  enemy,  or  to  take  his  proper- 
ty, if  either  can  be  done  without  violating  the  sove- 
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1^16.  reignty  of  a  friend,  is  of  the  yi^ry  essence  of  wan 
'^^^J^"^^  Non^  can  be  offended  at  the  exercise  of  this  right, 
Commercen.  who  may  not  be  offended  at  the  declaration  of  war 
itself.  The  injury  wliich  the  alhes  of  our  enemy, 
in  a  war  ccxmnon  to  then},  -(but  in  which  we  are  not 
engaged))  sustain,  by  this  occasional  interruption,  ia 
inciflcntal,  while,  on  our  part,  it  is  the  exercise  of  a 
direct  nnd  essential  right  But  when  we  attack  a 
friend  who  is  carrying  on  military  operations  conjoint- 
ly with  our  enemy,  but  not  against  us,  we  are  not 
making  direct  war,  but  are  using  those  incidentcA 
rights  which  war  gives  us,  against  those  direct  rights 
ivhich  are  exercised  by  a  belligerant  not  our  enemy, 
and  which  constitute  war  itself.  In  either  case  it 
would  seem  to  me  that  the  incidental  must  yield  to 
the  direct  and  essential  right. 

Upon  this  yicw  of  the  subject,  I  have  at  length, 
not,  it  is  confessed,  without  difficulty,  come  to  the 
conclusion,  that  the  Commercen,  being  a  Swedislx 
vessel,  whose  nation  was  engaged  in  a  war,  common 
to  Great  Britain  and  Sweden,  against  France,  and  to 
which  the  United  States  were  not  a  party,  might  con- 
vey military  stores  for  the  Use  of  the  British  armies 
engaged  in  that  war,  as  innocently  as  she  could  carry 
British  property  of  any  other  description,  and  is, 
therefore,  as  much  entitled  to  freight  as  she  would 
be  had  the  property  belonged  to  the  enemy,  but 
been  destined  for  ordihaiy  use. 

Livingston,  Jl  I  concur  in  the  opinion  of  the 
Chief  Justice;  Considering  Sweden  an  ally  of  Great 
Brijtain,  in  the  war  which  the  latter  was  carrying  on 


OP  THE  UNITED  STATES.  40? 

in  tlie  peninsula,  either  the  king  of  Sweden  himself      ]8i6. 
might  send  transports  with  proyisions  for  the  use  of  ^^!f^^ 
the  British  armj,  while  engaged  in  any  common  en-  Commercea, 
terprise,  or  his  subjects  might  lawfully  aid  in  such 
transportation,  without  a  violation  of  their  neutral 
character  as  it  regarded   the  United  States.      If 
the  American  government  had  asserted  the  right  of 
capturing  and  condemning  Swedish  vessels,  or  de- 
priving them  of  their  fix)ight,  on  the  ground  oh 
which  it  has  been  denied  to  the  Commcrcen,  I  am 
not  certain  that  Sweden  would  not  have  thought  it 
a  very  serious  aggression,  and  would  not  have  had  a 
right  to  consider  it,  if  persisted  in,  as  an  act  of  hos* 
tility. 

Johnson,  J.  I  also  concur  in  the  opinion  of  the 
Chief  Justice ;  and  I  do  it  without  the  least  doubt  or 
hesitation.  Sweden  was  an  ally  in  the  war  going  on 
in  the  peninsula,  and  her  subjects  had  an  indubitable 
right  to  transport  provisions  in  aid  of  their  nation,  or 
its  allies.  The  owner,  therefore,  had  a  right  to  his 
freight ;  for  he  did  no  act  inconsistent  with  our  belli- 
gcrant  rights,  while  in  the  direct  and  ordiqary  exer- 
cise of  those  rights  which  a  state  of  war  conferred 
on  himself. 

Sentence  of  the  circuit  court  affinned. 
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(PRIZE.) 
TAe  Georgcy  The  Boihnca^  caid  The  fansUtf. 

In  case2<  of  joiat  or  collosire  capiar«,  the  usual  sfrnplicitj  of  tbe  prize 
proceedings  is  necessarily  departed  from ;  and  where,  in  these  cases, 
there  is  the  least  doubt,  other  eridonoe  Uiao  that  srising  fr6m  the 
captured  vessel,  or  inrokod  from  other  prizo  causes,  may  be  resort- 
ed tow 

Appeal  from  the  circuit  court  for  tiic  district  of 
Massachusetts. 

These  were  British  vessels  captured  and  brought 
in  by  the  private  armed  vessels  tlie  FIj  and  the 
Washington,  and  libelled  as  prize  of  war.  Fd  each 
of  them  the  United  States- interposed  a  claim,  charg- 
ing that  the  capture  was  collusive,  and  that  the  whole 
prapcfrty  ought,  on  that  account,  to  be  forfeitdd  to 
the  United  States.  In  each  case  the  captors  applied 
ibr  permission  tq  make  farther  proof.  In  that  of  the 
George^  It  was  allowed  In  the  district  court,  and  par- 
tially received ;  but  the  application  to  make  still  fur- 
ther proof,  and  to  introduce  into  the  record  testimo- 
ny already  taken,  was  rejected  in  the  circuit  court, 
and.  was  again  offered  in  this  court.  In  the  two  last 
cases  farther  proof  was  refused,  both  in  the  district 
and  circuit  courts.  In  all  the  cases,  the  vessels  and 
cargoes  were  condemned  to  the  United  States,  and 
from  each  of  these  sentences  of  condemnation  the 
captors  appealed  to  this  court. 
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The  first  case  was  argued  by  Dexter  and  0.  Soft*      1816. 
ran,  for  the  appellwts  and  captors,  and  by  the  attor-       ^j^ 
ney-general,  for  the  United  States.    The  two  last  by     George. 
Winder  J  and  Harper  for  the  appellants  and  captors, 
andf  by  Dexter  and  Pinkney^  for  the  United  States. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the 
court  as  follows : 

The  first  question  to  be  discussed  is, the  propriety  of 
allowing  farther  proof;  It  is  certainly  a  general  rule 
in  prize  causes  that  the  decision  should  be  prompt; 
and  should  be  made,  unless  some  good  reason  for 
departing  from  it  exist,  on  the  papers  and  testimony 
afforded  by  the  captured  vessel,  or  which  can  be  in- 
voked from  the  papers  of  other  vessels  in  possession 
of  the  court.  This  rule  ought  to  be  held  sacred  in 
that  whole  description  of  causes  to  which  the  reasons 
on  which  it  is  founded  are  applicable.  The  usual- 
controversy  in  prizef  causes  is  between  the  captors 
and  captured.  !f  the  captured  vessel  be  plainly  an 
enemy,  immediate  condemnation  is  certain  and, pro- 
per. But  the  vessel  and  cargo  may  be  neutral,  and 
may  be  captured  on  suspicion.  This  is  a  grievous 
vexation  to  the  neutral,  which  ought  not  to  be  increase* 
ed  by  prolonging  his  detention,  in  the  hope  that  some- 
thing may  be  discovered  from  some  other  source, 
which  may  justify  condemnation.  If  his  papers  are 
all  clear,  and  if  the  eicaminations  in  prqmratorio  all 
show  his  neutrality,  he  is,  and  ought  to  be,  immedi- 
ately discharged.  In  a  fair  trensaction  this  will  often 
be  the  case.  If  any  thing  suspicious  appears  in  the 
papers,  which  involves  the  neutrality  of  the  claimant 
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1616.  HI  doubt^  he  must  blame  himself  for  the  circumstance^ 
and  cannot  complain  of  the  delaj  which  is  necessaiy 
for  the  removal  of  those  doubts.  The  whole  pro- 
ceedings are  calculated  for  the  trial  of  the  question  of 
prize  or  no  prize,  and  the  standing  interrogatories 
on  which  the  preparatory  examinations  are  taken  are 
framed  for  the  puipose  of  eliciting  the  truth  on  that 
question.  They  are  intended  for  the  controversy  be* 
tween  the  captors  and  the  captured ;  -intended  to 
draw  forth  every  thing  within  the  knowledge  of  the 
crew  of  the  prized  but  cannot  be  intended  to  procure 
testimony  respecting  facts  not  within  their  know- 
ledge. When  the  question  of  prize  or  no  prize  is  de- 
cided in  the  affirmative,  the  strong  motives  for  an  im- 
mediate  sentence  lose  somewhat  of  their  force,  and' 
the  point  to  wliich  the  testimony  in  prcparatorio  b 
taken,  is  no  longer  the  question  in  cojitroversy.  If 
another  question  arises,  for  instance,  aaio  the  propor- 
tions in  which  the 'owners  and  crew  of  the  capturing 
vessel  are  entitled,  the  testimony  which  will  decide 
this  question  must  be  searched  for,  not  among  the 
papers  of  the  prize  vessel,  or  the  depositions  of  her 
crew,  but  elsewhere,  and  liberty  must,  therefore,  be 
given  to  adduce  this  testimony.  The  case  of  a  joint 
capture  has  been  mentioued,  and  we  think,  correct- 
ly, as  an  analogous  case*  Where  several  cruisers 
claim  a  share  of  the  prize,  extrinsic  testimony  is  ad- 
mitted to  establish  their  rights.  They  are  not,  and 
ought  not  to  be,  con6ned  to  the  testimony  which 
may  be  extracted  fi^om  the  crew.  And  yet  the  stand- 
ing iiiterrogatories  are,  in  some  degree,  adapted  to 
this  case.    Each  individual  oT  the  crew  is  always  ask- 
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cd  whether,  at  the  time  of  capture,  anj  other  vessel      isie. 
was  in  sight     Notwithstanding  this,  the^claiinants 
to  a  joint  interest  in  the  prize,  are  always  permitted 
to  adduce  teistimony  drawn  from  other  sources  to  cs* 
tabjish  their  claim.     The  ca$6  before  the  court^  is 
one   of  much  greater  strength.     The  d&ptors  are 
4[(harged  with  direct  and  positive  frauds  which  is  to 
strip  them  of  rights  claimed  under  their  commissions. 
£ven  if  exculpatory  testimony  could  be  ex[)ccted 
from  the  prize  crew,  the  interrogatories  are  not  cal- 
culated  to  draw  it  from  them.     Of  course,  it  U*i!l 
rarely  happen  that  ^testimony  taken  for  the  sole  pur. 
pose  of  deciding  the  question  whether  the  captured 
vessel  ought  to  be  condemned  or  restored,  should 
furnish  sufficient  lights  for  determining  whether  the 
capture  has  been  6o/za /c/e  or  collusive.  Nif  circum- 
stances of  doubtful  appearance  occur,  justice  requires 
that  an  opportunity  to  explain  those  circumstances 
should  be  given ;  and  that  fraud  sliould  never  be  fixed 
on  an  individual  until  he  has  been  allowed  to  clear 
himself  from  the  imputation,  if  in  his  power. 

Under  these  impressions,  the  case  must  be  a  strong 
one,  indeed;  the  collusiveness  of  the  capture  must 
be  almost  confessed,  before  the  court  could  think  a 
refusal  to  allow  other  proof  than  is  furnished  by  the 
captured  vessel  justifiable.  In  the  cases  before  the 
court  there  are  certainly  many  circumstanfces  of 
great  suspicion,  but  none  which  do  not  admit  of  ex- 
planation. 

In  the  case  of  the  George^  captured  by  the  priva- 
teer Fly,  the  circumstances  relied  on  to  prove  the 
ooUusivencbS  of  the  capture  are, 
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1816.  1st.  The  force  of  the  Fly.     2d.  The    shipping 

""^^^^  articles.     3d.  The  cargo  of  the  George.    4th.  The 

Otorge.    number  of  her  crew*     5th.  The  place,  and  other 

circumstances  of  her  capture.     6th.  The  sending  the 

mariners  on  shore,  instead  of  bringing  them  into  the 

United  States. 

First  The  force  of  the  Fly  may  probably  neither 
require  nor  admit  of  explanation. 

Second..  The  shipping  articles  unquestionably  fur- 
nish ground  of  suspicion,  fiut  some  light  may  be 
thrown  on  this  point  by  testimony  showing  whetlier 
it  was,  or  was  not,  common  for  small,  cruisers  in  the 
bay  of  Furtdy  to  give  wages  to  the  crew  instead  of 
prize  money.  It  may  be  of  still  more  importance  to 
determine  -v/hether  each  of  the  crew,  like  Gilley,  who 
was  examined,  was  to  receive  twenty  dollars  in  ad- 
dition to  his  wages,  for  each  prize. 

Third.  Respecting  the  cargo  it  is  not  probable 
that  farther  testimony  can  be  adduced. 

Fourth.  Respecting  the  number  of  mariners  on 
board  the  captured  vessel  the  court  would  require 
conie  further  information.  On  the  one  part  it  is  as- 
serted that  they  are  insufficient,  and  on  the  other 
that  they  arc  sufficient  for  the  alleged  voyage. 
There  is  no  evidence  which  can  incline  the  court  the 
one  way  or  the  other. 

Fifth.  On  the  place  and  other  circumstances  of 
capture  further  information  may  certainly  be  given. 
The  George  appears  to  have  bailed  from  St  Johns, 
New  Brunswick,  for  the  Havanna,  on  the  8th,  and  ta 
have  been  captured  in  Long-Island  harbour,  at  an- 
chor, on  the  13th  of  January,  1814.    The  distance 
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Ijetween  these  places  is  said  to  be  five  hours'  sail,      is  16. 

with  a  favourable  wind  and  tide.     Where  did  she   ^^^^^^"^ 

The 
linger  during  this  interyal?  Was  she  in  Etang  har-     G«orgo. 

hour  during  any  part  of  the  time?  Why  did  she 

leave  that  harbour?  Did  she  expect  a  convoy?  Did 

a  convoy  sail  about  that  time  ?  Was  it  usual  for  vcs* 

sels  to  wait  for  a  convoy  at  the  island  of  Grand  Me- 

nan?  Could  a  vessel  be  ^descried  from  the  sea  lying 

at  anchor  in  Long  Island  harbour  ?  Satisfactory  an-^ 

swers  to  these  questions  might  certainly  throw  some 

iight  on  this  part  of  the  case,  and  better  enable  the 

court  to  form  an  opinion  on  it. 

Sixth.  It  may  not,  perhaps,  be  easy  to  account 
for  not  bringing  in  the  crew.  Yet  it  would  contri- 
bute, in  some  degree,  to  the  elucidation  of  the  trans- 
action, if  the  practice  in  that  part  of  the  country 
could  be  kid  before  the  court.  It  might  also  be  of 
some  importance  to  know  whether  the  sum  of  100 
dollars  was  usually  paid  by  government  for  every 
merchant  seaman  brought  into  the  country,  whether 
he  was  a  British  subject  or  the  subject  of  a  neutral 
power. 

In  the  cases  of  the  Jansic^znd  the  Bothnea^  there 
are  some  points  to  be  explained  wliich  are  common 
to  tliose  cases  with  the  George,  and  some  which  are 
peculiar  to  themselves. 

Of  the  latter  class  are  the  inquiries, 

First  Whether  it  frequently  happened  that  un- 
armed vessels,  without  a  convoy,  sailed  from  that 
port,  either  fpr  Nevir  London,  or  for  any  other  port 
«f  the  United  Slates,  or  for  a  foreign  port  ? 


The 
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1816.  Second.  What  is  the  character,  and  what  the  oc* 
cups^tioD,  of  the  two  passengers  who  were  fonnd,  one 
on  board  the  Bothnea,  and  the  other  ^  board  the 
Janstaff?  Are  they  acqusdnted  with  the  coasts  in, 
or  about,  Long-Island  sound  ?  Are  they  capable  of 
being  supercargoes  ?    How  came  they  at  Halifax  ? 

In  both  cases  it  will  be  desirable  to  know,  whether 
any  previous  ac(}uaintance  existed  between  the  ca^^- 
tors  and  the  owners  of  the  captured  vessels,  and 
whether  the  captors  had  had  any  previous  communi-i 
cation  with  the  places  from  which  the  captured^  ves- 
sels sailed.  In  the  cases  of  the  Janstaff  and  Both* 
nea,  all  the  circumstances  attending  the  capture  will 
be  important.  If,  as  is  not  expected,  any  farther  or 
better  reason  can  be  given  for  putting  the  whole 
crew  on  shore,  it  may  throw  some  light  on  the  cases. 
Each  case  depends,  in  ^ome  degree,  on  the  points 
which  have  been  suggested.  They  are  stated  for  the 
purpose  of  showing,  that  points,  on  which  the  judg* 
ment  of  the  court  may,  in  some  degree,  depend,  are 
susceptible  of  explanation,  and,  therefore,  ought  to 
be  Explained  so  far  as  it  may  be  in  tlie  power  of  thc^ 
parties  to  explain  them.  It  is  not,  however,  intend* 
^d  to  confine  them  to  the  particular  points  which 
have  been  stated.  Full  liberty  is  given  to  both 
parties  to  adduce  farther  proof  on.  every  point  in 
th^  case. 

Farther  proof  ordered. 
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U.  States 

T. 

(CONSTITDnONAL  LAW.)  €oolid^e. 

The  United  States  v.  Gooluhse,  et.  oL 

QiMere,  whether  the  courts  of  the  United  States  ha?e  juiisdictioa  ot 
effcnces  at  common  law  against  the  United  States  ? 

This  was  an  indictment  in  the  circuit  court  for  the 
district  of  Massachusetts,  against  the  defendants,  for 
forcibly  rescuing  a  prize,  which  had  been  captured 
and  taken  possession  of  by  two  Americsyn  privateers. 
The  captured  vessel  was  on  her  way,  under  the  di- 
rection of  a  prize  master  and  crew,  to  the  port  of  Sa- 
lem for  adjudication.  Th^  indictment  laid  tlie  of- 
fence as  committed  upon  the  high  seas.  The  ques- 
tion made  was,  whether  the  circuit  court  has  juris- 
diction over  common  law  offences  against  the  United 
States  ?  on  which  the  judges  of  that  court  were  di* 
Tided  in  opinion. 

The  Mtomey-General  stated  that  he  had  given  to 
this  case  an  an^^ious  attention ;  as  much  so,  he  hoped, 
as  his  public  duty,  under  whatever  view  of  it,  render- 
ed necessary.  That  he  had  al#o  examined  the  opi- 
nion of  the  court,  delivered  at  February  term,  1813, 
in  the  case  of  the  United  States  v.  Hudson  and 
Goodwin.  That  considering  the  point  as  decided  in 
that  case,  whether  with,  or  without,  argument,  ou 
the  part  of  those  who  had  preceded  him  as  the  r^PQ 
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senlatiye  of  the  goyernmcnt  in  this  courts  he  deshred 
respectfully  to  state,  without  saying  more,  that  it  was 
T.         not  his  intention  to  argue  it  now. . 

Coolid^ 

Story,  J.  I  do  not  take  the  question  to  be  set- 
tied  by  that  case. 

JoHNSOK,  J.  I  consider  it  to  be  settled  by  the-  au- 
thority of  that  ca: 

Washington,  J.  Whenever  counsel  can  be  found 
ready  to  argue  It,  I  shall  devest  ipysejif  of  all  prejudice 
arising  from  that  case. 

Livingston,  J.  I  am  disposed  to  hear  an  argu- 
ment  o  :  the  point  This  case-  was  brought  up  for 
that  purpose,  but  until  the  question  is  re-argued,  the 
case  of  the  United  States  v.  Hudson  and  Goodwin 
must  be  taken  as  law. 

MaTuh  ^ist.      Johnson,  J.  delivered  the  opinion,  ol  the  court 

Upon  the  question  now  before  the  court  a  differ- 
ence of  opinion  has  existed,  and  still  exists,  among 
the  members  of  the  court.  We  should,  therefore, 
have  been  willing  to  have  heard  the  question  discuss- 
ed upon  solemn  argument  But  the  attorney-gene- 
ral has  declined  to  argue  the  cause;  and  no  counsel 
appears  for  the  defendant  Under  these  circumstan- 
ces the  court  would  not  choose  to  review  their  for- 
mer decision  in  the  case  of  the  United  States  v. 
Hudson  and  Goodwin^  or  draw  it  into  doubt    They 
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wiOf  therefore,  certify  an  opinioD  to  the  circuit  court      18I6. 
in  conformity  with  that  decision.  v^n^ 

The 
.StNicboKai. 

Certificate  for  the  defendant.' 


a  Vide,  1  OalUsoiu  488,  for  the  jurisdictioQ  are  boigoizable  by  the 

learned  and  elaborate  opinioQ  of  circuit  court,  and  in  the  absence. 

Mr.  J.  Stobt,  in  the  circuit  coart,  of  po8iti?e  law,  are  punilhable  by 

in  this  case,  tending  to  ihowtbat  fine  and  iitipriioninent  - 
alldffencee  within  the  admiralty 


CPIUZE.) 

The  St.  JVtcholas. — ^Meyer  eT  al.  Claimants. 

A  qnestion  of  proprietary  interest. 

Where  enemy*B  property  is  fraudulently  blended  in  the  same  claim 

with  neutral  property,  the  latter  is  liable  to  s|>are  the  &ta  of  the 

former. 

Appeal  from  the  circuit  court  of  Georgia.  This  ves- 
sel and  the  cargo  were  libelled  as  prize  of  war.  The 
ship  was  claimed  by  John  E.  Smith,  the  supercargo, 
in  behalf  of  John  Meyer,  alleged  to  be  a  Russian 
subject  residing  at  St  Petersburg.  The  cargo  con-, 
sisted  of  logWQod  and  cotton,  200  bales  of  which 
were  claimed  by  Smith,  in  behalf  of  Platzman  & 
Gosler,  also  alleged  to  be  Russian  merchants  of  St. 
Petersburg.  The  remainder  of  the  cargo,  consisting 
of  950^bales  of  cotton,  and  58  tons  of  logwood,  were 

Voj .  T.  T  G 
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1816.  claimed  in  behalf  of  John  Inerarily,  a  Scotclimao. 
"""^^^r^  domiciled  at  Pensacola,  and  an  adopted  Spanish 
.stNichoiac*  subject  The  vessel  was  restored  in  the  district 
court,  and  die  cargo  condenmed,  ei^cept  the  logwood, 
which  was  restored.  Both  parties  appealed  to  the 
circuit  court,  and  the  cause  was  then  heard  and  con- 
sidered ;  but  that  court,  under  the  inAueiice  of  per- 
sonal considerations,  rendered  only  a  jtto  forma  de- 
cree, affiiming  the  sentence  of  the  district  court,  at 
the  same  time  expressing  a  strong  opinion  that  both 
vessel  and  cargo  were  liable  to  condemnation.  The 
cause  had  been  continued  at  the  last  term  of  this 
court  for  farther  proof,  but  no  farther  proof  was  pro- 
duced at  the  present  term. 

The  cause  was  argued  by  Key  and  Harper^  for  tlie 
appellants  and  claimants,  and  by  Pinkney  and  Chark- 
/o;<,'for  the  respondents  and  captors, 

March  2M.      JoiiiiiSON,  J.,  delivered  this  opinion  of  the  cciurt  as 
follows : 

This  case  presents  itself  in  this  court  under  a  cloud 
of  circumstanqes  unusually  threatening.  There  is 
scarcely  wanting  in  it  one  of  those  characteristics  by_ 
which  courts  df  admiralty  are  led  to  the  detection  of 
neutral  fi-aud.  Whether  we  consider  the  pei*sons 
who  conduct  the  voyage,  the  original  character  of 
the  vessel,  the  time  and  circumstances  of  the  trans- 
fer, the  trade  she  has  since  been  engaged  in,  the 
funds  with  which  that  trade  has  been  transacted,  or 
the  manner  in  which  it  has  been  conducted,  we  find 
all  the  hopes  and  wishes  of  the  adventure  centering 
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in  the  hostile  country.  La  French,  the  master,  is  a  laio. 
native  Dane,  a  naturalized  American  citizen^  a  Rus-  ^""^^^f^^ 
sian  subject,  and,  finally,  domiciled  and  his  family  stNicboiu. 
residing  in  Great  Britain,  but  (ai  he  declares  himself) 
having  no  particular  residence.  Smith)  the  super* 
cargo,  is  a  native  En^ishman,  but  a  naturalized  citi* 
zen  of  the  United  States.  He  has  resided  near  30 
years  iii  Baltimore,  where^the  war  finds  him.  He 
sails  for  Lisbon ;  from  thence  to  Great  Britain ;  and 
is  almost  immediately,  without  showing  any  preten- 
sions to  such  credit,  employed  by  ani  opulent  house 
of  trade  to  take  chai^  of  thiii  adventure,  with  a  lati- 
tude of  discretion  which  could  be  the  result  only  of 
long  acquaintance,  or  very  strong  recommendations: 
Such  men  are  the  proper  instruments  of  belligerant 
or  neutral  fraud ;  they  are  the  f  avowed  panders  of 
the  mercantile  world;  their  consciences  are  in  the 
market  Having  no  national  character  or  feeling, 
and  but  yerj  few  qualms  of  any  other  kind,  their 
talents  and  fidelity  to  their  employers,  like  those  of 
the  bravo,  are  sought  out  by  the  projectors  of  iniqui- 
tous adventure*  And  who  are  Meyer,  and  Platzman 
&  Gosler  ?  They  kre  introduced  in  the  hills  of  the 
day  as  very  important  personages ;  the  one  was  tho 
owner  of  the  ship,  the  other  of  the  cargo;  but  we 
find  them  acting  a  part  jonspicuous  only  for  its  in- 
significance. They  cross  the  stage,- and  disappear. 
It  is  a  circumstance  which  scarcely  admits  of  ex- 
planation, that  Meyer  never  exercised  a  single  id  of 
ownership  over  this  vessel.  He  f'esides  at  St.  Pe- 
tersburg, she  is  lying  at  Cronstadt.  He  purchases 
her,  foi;  aught.  w«  know*  wilhout*JwiviiJg  ever  sf^en 
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1816.      her,  of  a  person  whom  nobody  knows,  and  whom  iii> 
^•^^""^'"■^^    thing  connects  with  the  vessel ;  is  introduced  by  a 
SI.  Nicholas.  Mr.  Nicholas,  of  Virginia,  to  the  master,  leaves  him 
in  command,  and^from  that  time  to  the  present,  does 
not  give  him  one  order,  nor  writes  a  single  letter  to 
him.     If  we  could  suppose  it  possible,  that  there  was 
no  correspondence  between  them  from  the  31st  of 
July,  1812,  when  the  ship  was  purchased,  to  the 
22d  December,  When  she  was  chartered  to  Platzman 
&  Gosler,  at  least  he  would  have  written  at  that  time 
and  enclosed  the  master  a  copy  of  the  charter-party, 
and  a  letter  of  instructions  to  regulate  bis  conduct  in 
the  distant  and  perilous  voyage  on  which  he  was 
about  to  enter.     But  we  find  La  French  without  one 
scrap  of  instruction  from  the  supposed  owner,  and, 
12)  all  tilings,  yielding  implicit  obedience  to  the  sup- 
posed agent  of  Platzman  &  Gosler,  whose*  mterests 
might  very  well  have  been  in  many  things  inconsist- 
ent with  those  of  the  charterer.     And  what  is  not 
less  remarkable,  although  he  acknowledges  that  he 
must  have  been  eighteen  months  op  twb  years  master 
of  the  same  ship  prior  to  the  sale  to  Meyer,  we  find 
nothing  about  bim  or  the  vcb.  ».l  by  which  we  can 
discover  who  the  former  owner  wa^  and  when  he  is 
asked  who  executed  the  bill  of  sale  u^  Meyer,  his 
reply  is,  tic  does  not  know  ;  thus  leading,  fairly,  to  a 
conchision,  that  reasons  exist  now,  and  existed  form- 
erly, for  rendering  such  a  correspondence  either  un- 
necessary or  unsafe  to  accompany  the  ship.     As  to 
Platzman  &  Gosler,  the  samc.observation  is  stnkingly 
applicable  to  them.     From  the  moment  they  launch 
their  bark  upon  the  ocean,  she  becomes,  as  to  thern^ 
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a  perfect  derelict  Not  one  ^anxious  inqHiry,  not  1816. 
one  expression  of  feeling,  is  communicated  by  letter  '^^^^-'^^^ 
to  their  agent  in  London*.  Such,  at  least,  we  have  a  st>  Nichoiat. 
right  to  infer  from  the  non-production  of  any  such 
correspondence  upon  the  order  for  farther  proof. 
And,  upon  the  supposition  of  the  fairness  of  this 
transaction,  the  existence  of  letters  to  prove  it  fair, 
was  unavoidable ;  for  the  letter  of  the  22d  Decem- 
ber, expressly  calls  for  correspondence  prior  to  that 
date,  and  having  relation  to  this  adventure*  Beside 
that,  as  difficulties  thickened  upon  the  adventure  in 
Pensacola,  bills  on  bills  were  drawn  upon  the  Brit- 
ish house,  and  letters  on  letters  sent  under  cover  to 
thcm^  it  would  have  followed  that  communications 
would  be  made  to  the  Russian  house,  and  bills  drawn 
for  reimbursement  But  over  all  this  there  rests  an 
ominous  silence. 

Nor  is  there  any  intrinsic  skill  in  the  machinery  of 
this  transaction.  It  can  neither  claim  the  praise  of 
genius  in  its  invention,  nor  of  skilful  execution  in  the 
adaptation  of  its  parts.  The  very  inception  of  it  is 
laid  in  a  bungling  artifice  that  would  not  cheat  a  no- 
vice in  the  arts  of  commercial  evasion.  It  bears,  on 
the  face  of  it,  the  record  of  its  own  conviction,  and 
confesses  itself  to  be,  what  it  was  intended  to  be, 
nothing  but  a  neutral  cloak.  The  correspondents, 
Simpson  &  Co.,  to  whom  the  letter  of  the  .22d  of 
Decenlber  is  addressed,  are  rxpressly  instructed  to 
attach  that  letter  to  the  invoice  and  bill  of  lading,  in 
order  to  support  the  Russian  national  character. 
This,  of  itself,  is  conclusive  to  show  that  this  evi- 
dence constituted  no  part  of  the  mercantile  transac- 
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1810.      lion  between  the  parties.    For,  when  was  it  ever 
^^J^^  heard  of  that  a  letter,  wliich  contains  in  it  the  whole 
St.  Nicholas,  evidence  upon  whfch  a  correspondent  purchases, 
advances,  and  negotiates  to  a  great  amount,  is  thfis 
to  be  thrawn  to  the  winds,  or  returned  to  the  hands 
of  him  who  is  interested  in  suppressing  it  ?     And 
every  step  that  wc  advance  in  the  progress  of  this 
transaction,  we  find  new  light  breakibg  in  upon  us  to 
make  manifest  its  real  charftcteriatics.     The  letter 
itself,  in  which  the  whole  adventure  orig^atas,  bears, 
on  the  face  of  it,  obvious  symptoms  of  that  over  anzie- 
ty^wbich  never  fails  to  accompany  a  conscience  ill  at 
ease«    In  a  letter  tp  a  man,  to  whom  stich  facts  must 
have  .been  wholly  indifl^nt,  it  brings  t<^ther,itito 
one  view^  a  number  of  facts  to  which  the  {Jngtiish  mer- 
chants (at  least)  know  that  courts. of  adiniralty  are 
in  the  habit  of  attaching  importance  in  decidmg  on 
questions  of  fraud  or  belligerant  rights  i  as^  for  in- 
stance,, to  show  that  the  bhip  had  been  previously 
engaged  in  neutral  trade,  they  say,  ^  After  the  dis- 
charge of  a  cargo  of  Russian  produce  at  this  port^ 
And  that  it  may^appear  th^t  this  adventure  had  not 
rfecently  originated,  they  say,  ^"Our  friends,  Messrs. 
A.  Glennie,  Son  &  Co.^  with  whpm  W6  hirve  some 
time  corresponded,  on  this   subject,'' .  &c.      This 
leltter,  tvhich  is  all-important  to  the  decision  of  the 
cause,  calls  forth  some  mere  remarks. .  It  contains 
a  singular  congeries  of  powers,  uistiTictions,  and 
facts.     It  is  the  only  evidence  we  have  that  the  ves- 
sel ever  was  chartered  for  this  voyage.     The  only 
article  of  instructions  to  Meyer  is  to.  be  fpuiid  here; 
ihe  only  evidence -of  the  right  of  A.  Glennie  &  Co. 
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io  act  for  Platzman  &  Gosler,  is  codtained  in  it  1816. 
Nor  is  there  any  thii^  else  4hat  would  have  direct-  ^^^^^ 
ed  the  hoose  of  Simpson  &  Co.  b  their  transac-  st.NidioiU' 
tioDs,  had  that  house  been  in  existence  when  the 
vessel  arrived  at  Pensacola.  It  may  well  be  asked^ 
would  A*  Glennie  &;  Co.  have  beisn  satisfied  to  part 
with  so  important  a  voucher  for  their  transactions  as 
agents  in  this  large  adventure,  had  there  been  any 
thing  real  in  it?  Or  would  so  many  persons  have 
been  satisfied  to  stake  their  fortunes  on  this  itinerant 
document,  which  was  to  give  its  light  and  pass  on, 
perhaps  never  to  return  again?  But  if  it  did  not 
bear  upon  the  face  of  it  such  palpable  marks  of  its 
fictitious  chlu^cter,  the  conduct  of  the  several  per* 
sons  who  afiected  to  be  governed  by  it,  would  suf- 
ficiently show  that  it  was  lot  paper  of  no  authority. 
It  is  to  be  remarked  that  on  some  points  this  letter 
of  the  22d  of  December,  in  which  alone*  Platzman 
Si  Gosler  appear  in  a  tangible  form,  is  explicit  and 
positive.  Qn  others,  it  yields  unbounded  discretion 
to  A.  Glennie  &  Co.  to  instruct  Simpson  &  Co.,  to 
whom  it  is  directed,  in  his  conduct  in  that  agency. 
With  regard  to  two  things,  it  yields  no  discretion. 
First,  as  to  the  article  which  is  to  be  purchased, 
which  is  expressly  limited  to  cotton*  Secondly,  as  to 
the  homeward  destination  of  the  ship  and  cargo, 
which  is  exclusively  io  Gottenburgh.  Yet  we  find 
that  on  the  22d  of  February,  and  the  3d  of  JVf^rch, 
1813,  A.  Glennie  &  Co.  give  Smidi  instructions  bxw 
thorizing  a  deviation  from  the  orders  of  their  prin- 
cipal, not  only  as  to  the  articles  of  which  the  cargo 
mi^^ht  consist,  but  ns  to  the  voyage  from  New-Or 
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1B16.  leans,  empowering  him  even  to  charter  the  vesseU 
The  w^  limiting:  him  in  the  purchase  of  cotton  to  the 
9t  Nicholai-  price  of  eight .  cents,  when  Platzman  &  Gosler  pre- 
scribe  no  limits,  and,  in  fine,  taking  the  power,  both 
as  to  ves&el  and  cargo,  out  of  the  hands  of  Simpson  & 
Co.,  to  whom  tlie  letter  of  Platzman  &  Gosler  is  di- 
rected, and  placing  the  adventure  altogether  under 
the  coTitrol  of  Smith,  a -man  whom  thej  appoint, 
for  aught  we  know,  without  any  authority  from  their 
principal,  and  whose  presence  was  altogether  un- 
necessary, under  the  supposition  that  Platzman  & 
Gofeler  had  really  addressed  themselves  to  Simpsod 
&  Co.,  to  load  the  vessel  on  their  account  But  this 
is  not  all ;  in  eVery  step  of  this  transaction,  the  par- 
ties betray  a  consciousness  of  the  necessity  of  arti- 
fice, and  in  every  attempt  to  resort  to  it,  betray  more 
of  a  disposition,  than  a  talent,  for  fraud.  Well  aware 
that  it  is  necessary  to  keep  up  a  correspehdence 
with  the  supposed  neutral,  Smith  resorts  to  a  mer 
thod  in. which  he  supposes  he  may  covertly  corres- 
pond with  the' English  house,  while  he  keeps  up  the 
appearance  of  corresponding  with  the  neutral  claim- 
ant We  find  a  most  minute  detail  of  all  his  transac- 
tions, and  the  events  of  the  voyage  contained  in  a 
series  of  letters  dh^cted  to  Platzman  &  Gosler,  but 
uniformly  transmitted  open,  and  under  cover  to  the 
persons  really  to  be  informed: — the  hostile  house. 
This  id  a  shallow  artifice.  The  belligerant  must  be 
fatuous  who  could  be  duped  by  it  And,  unfortu- 
nately for  the  claimants,  tl  :e  letters,  on  the  face  of 
them,  contain  evidence  to  prove  for  whom  they 
were   really  iotendod.     Strike  out  the   names  of 
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Ptetzman  &  Gosler,  and  inseit  that  of  A.  Glennie      1816. 
&  Co.,  and  they  will  be  found  to  be  written  with  a  ^"^^^^ 
Tiew  to  satisfy  several  passages  in  his  general  letter  st.NichoU:^ 
of  instructions,  of  thie  2d  of  February,  from  A.  Glen* 
nie  &;  Co. 

This  affected  correspondence  with  Platzman  & 
Gosler  commences  on  the  24th  of  May,  1813,  and 
in  the  letter  of  that  date,  and  that  of  the  5th  of  June 
following,  there  are  very  striking  proofs  of  the  nature 
and  views  of  that  correspondence.  In  the  letter  of 
the  25th  of  December,  1813,  which  may  be  called 
the  magna  charta  of  this  adventure,  it  will  be  recol* 
lected  Platzman  &  Gosler  are  made  to  say,  that 
as  they  live  in  so  remote  a  place  as  St.  Petersburg, 
Simpson  must  receive  his  instructions  about  the  car- 
go of  cotton  altogether  from  A.  Glennie  &,  Co. ;  and 
in  the  letters  of  the  2d  of  February  and  5th  of 
March,  above  referred  to.  Smith  receives  his  instruc- 
tions altogether  from  A.  Glennie  &  Co.,  and  yet 
^hen  he  writes  to  Platzman,  &  Gosler  on  the  24th 
of  May,  and  announces  his  intended  voyage  to  Liver- 
pool, (in  express  violation  of  their  orders,)  he  adds, 
'•  There  I  shall  hope  to  ^receive  your  instructions 
about  the  disposal  of  the  cargo.^^  This  to  the  Lon- 
don house  of  A.  Glennie  &  Co.  was  perfectly  intel- 
li^ble.  It  will  also  be  recollected,  that  in  the  letters 
from  A.  Glennie  &  Co.  of  the  2d  of  February,  Smith 
is  ekpressly  instructed  to  communicate  all  necessary 
information,  so  as  to  govern  them  in  making  insu- 
rance; and  yet  in  thesel  etters  to  Platzman  &  Gos- 
ler he  affectedly  observes,  that  he  sends  them  open 
to  A.  Glennie  &  Co.,  in  order  to  direct  their  conduct 

V»L.  T.  3H 
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181(!.  in  case  Platziuan  &  Gosler  should  have  iiistintctdfl 
^"^"^"^^^  them  to  make  insurance.  When  to  all  these  consi* 
StNicMai.  dei*ation8  we  add,  that  this  adventure,  lb  fact,  origi- 
nates in  a  hostile  country,  and  never  appears  to  look 
to  anj  other  termination,  and  that  the  funds  on 
which  it  was  projected  were  altogether  English,  we 
ai'e  satisfied  that  the  ship,  aiid  the  200  bales  of  cot- 
ton, laden  professedly  on  account  of  Platzman  & 
Gosler,  are  not  owned  as  claimed.  With  regard  to 
the  ship  some  additional  reasons  might  be  urged; 
but  tlie  foregcing,  as  applying  to  that  whole  claim, 
we  deem  sufficient 

With  regard  to  the  claim  of  Inerarity,  the  ques- 
tion* there  rests  between  positive  swearing  and  irre- 
concilable circumstances.  And  it  is  a  melancholy 
truth,  that  forces  itself  upon  the  observation  of  every 
one  who  is  conversant  with  courts  of  admiralty,  that 
positive  oaths  are  too  often  the  most  unsatisfactory 
evidence  that  can  be  resorted  to.  A  species  of  casu- 
istry or  moral  sophistry  seems  to  have  acquired  too 
great  an  ascendancy  over  the  v  itnesses  who  some- 
times appear  in  those  courts. 

Willi  regard  to  the  logwood,  nothing  can  be  said 
against  il,  except  that  we  find  it  in  bad  company. 
There  is  no  evidence  in  the  case  which  can  induce  a 
belief  that  it  belonged  to  any  one  but  Inerarity. 
Not  so  with  the  cotton ;  except  in  liis  own  oath,  and 
in  the  invoice,  he  is  no  where  recognised,  among  the 
acting  parties,  as  owner  of  this  cargo.  The  evidence 
of  an  invoice  on  such  a  3ubject  is  literally  reduced  to 
nothing  in  the  prize  courts ;  and  his  own  affidavit 
will  be  considered  in  due  time.    We  will  inquire  into 
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the  drcumstances  i^hich  mYolve  him  in  suspicion,      isie. 
and -see  how  these  circumstances  are  elplaiaed.  ^^v^w^ 

.  Tbe 

It  is  m  evidence  that  on  the  arrival  of  Smith  at  Pen-  stNichobt 
saeola,  and  his  ascertaining  the  impracticability  of 
loading  the  ship  on  account  of  his  owners,  at  the 
limited  price,  Inerarity  himself  advised  him,  as  he 
says,  in  his  letter, of  the  24th  of  May,  to  go  to  New* 
Orleans  for  the  purpose  of  endeavouring  to  obtain 
freight.  From  this  it  is  evident  that  at  that  time  he 
had  no  intention  to  embark  in  a  shipment  of  cotton. 
Th^  opportuni^  of  securing  this  vessel  at  such  a  time 
would  otherwise  have  been  eagerly  caught  at  On 
going  to  New-Orleans  Smith  falls  in  with  Milne,  who 
finally  ships  the  whole  of  this  parcel  of  cotton  through 
Inerarity. 

The  bills  of  lading  and  invoice  are  made  out  to 
Inerari^,  biit  Milne  transmits  the  cotton  to  him,  not 
generally,  but  expressly  to  be  laden  on  board  this 
ship.  In  all  this  transaction,  Milne  is  the  real  dux 
facti.  He  procures  the  cargo,  for  which  Smith  pays 
him  a  commission ;  he  transmits  the  cotton ;  Inera* 
rity  never  appears  but  as  the  agent  of  Milne«  And 
when  Smith  speaks  of  the  shipper,  which  he  often 
does  in  his  letters  to  La  French,  he  speaks  of  him 
as  Inerarity's  friend. 

But  it  is  contended  that,  by  this  expressioni  we  are 
to  understand  Inerarity  himself;  that  he  was  the 
neutral  Spaniard  spoken  of  as  Jthe  shipper  in  Smithes 
letters  to  Platzman  &  Gosler,  and  as  ho  other  ship- 
per appears  m  the  case  but  Inerarity^s  friend,  and 
Inerari^  himself,  they  must  mean  the  same  person. 
This  idea  is  ingeniously  taken  up  from  an  expression 
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1816  iK^  Smith's  answer  of  the  12th  October,  to  Inerarity'ii 
'^^"^^'^^  letter  of  the  6th^  relative  to  the  damage  done  to  the 
&i.  Nicholas,  cotton  by  water.  In  which  letter  Smith  says,  ^^  As  a 
shipper  on  board  the  St.  Nicholas,  my  wish  is  to  giye 
you  every  satisfaction,^**  &c.  And  in  several  of  the 
letters  to  Platznran  &  Gosler,  he  speaks  of  the  ship- 
per as  a  Spaniard  and  neutral.  But  as  it  was  evident- 
ly a  part  of  the  ofriginal  arrangement,  that  this  cotton 
should  be  shipped  in  the  name  (^  Inerarity,  who  was 
a  neutral  Spaniard,  the  expressions,  in  both  those 
letters,  are  satisfied  by  this  consideration.  And  if 
we  then  take  Milne,  as  Inerarity  styles  him,  in  the 
letter  of  October  the  6th,  "his  friend"  at  New-Or- 
leans, every  thing  becomes  intelligible.  Inerarity  is 
the  neutral  Spaniard  in  whose  name  the  cotton  is 
shipped,  and  Mike  hiss  friend  at  New-Orleans,  with 
whom  Smith  makes  his  agreement. about  taking  the 
cotton.  It  is  to  be  remarked,  that  the  letter  of  Ine- 
rarity of  the  6th  of  October,  and  Smithes  answer* 
and  the  letters  of  Smith  to  Platzman  &  Gosler,  were 
intended  to  see  the  light.  The  two  former  as  the 
inception  of,  or  the  ground  of  defence  to,  a  legal  in- 
vestigation ;  the  latter,  if  necessary,  to  prove  a  legal 
character.  It  was  necessary,  therefore,  for  all  the 
characters  to  assume  their  respective  disguises.  No 
one  can  believe,  that  when  Smith  was  at  New-Or- 
leans urging  the  shipment  of  the  cargo,  every  day 
making  sonxe  new  arrangement  witli  the  shipper, 
and  writing  to  La  French^  in  consequence  of  those 
agreements,  to  receive  certain  quantities  of  cotton 
from  Inerarity,  then  at  Pensacola,  that  he  could  have 
confounded  Inerarity  and  his  friend  so  very  often 
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as  he  does,  at  the  same  moment  when  he  is  distin-  1816. 
gnishing  them,  not  only  in  words,  but  in  acts.  Ano-  ^^^^^^^ 
^er  ciixumstance,  attaching  no  small  suspicion  to  StNkboiai". 
this  claim,  is  the  connexion  which  the  evidence  makes 
out  between  the  shipment  bj  Milne  and  one  Ralston, 
who  appears  on  the  stage  about  the  time  when  the 
vessel  first  sailed*  Wis  do  not  mean  here  to  attach 
any  importance  to  the  evidence  of  Dayton.  It  was 
utterly  disregarded  ih  the  court  below,  and  meets 
with  the  same  fate  here.  We  do  not  consider  it  at 
all  necessary  to  the  case.  But  that  Ralston  was  the 
person  for  whom  Smith  requests  La  French  to  pro- 
vide as  a  passenger,  and  an  only  passenger,  is  proved 
by  the  fact  of  his  being  the  only  passenger  on  board 
when  the  vessel  sailed.  This  person,  Smith  says, 
was  to  have  charge  of  the  invoices ;  and  this  person 
must  be  presumed  to  have  been  an  American,  as  we 
find  him  at  large  in  the  country  in  a  time  of  war. 
VVlicthcr  American  or  Englishman,  is  immaterial  to 
the  decision  of  this  court.  Sihith  sWears^  indeed, 
that  he  had  no  connexion  with  the  cargo ;  but  Smith 
himself  furnishes  the  evidence  in  his  letter,  and  tes- 
timony to  prove  the  contrary.  Upon  the  whole, 
when  the  above  considerations  are  taken  in  conjunc- 
tion with  this,  that  it  is  hardly  possible  to  assign  a 
reason  why  Inerarity  should  not  have  appeared 
openly  in  purchasing  and  transmitting  this  cargo  at 
New-Orleans,  they  cannot  but  so  load  his  claim  with 
suspicion^  as  to  make  it  a  case  for  condemnation, 
unless  he  can  furnish  some  satisfactory  explanation 
on  the  subject. 
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18t6.  But  what  is  the  explanatioQ  ?  This  leads  ui 
^--^jC^^  to  the  consideration  of  tho  affidavits.  And  here 
BtNicbolss.  It  is,  with  extreme  regrret,  that  :we  are  called  upon 
to  declare,  that  y^e  can  attach  no  credence  to 
them.  Inerarity  has  forieited  his  claim  to  the  re- 
spect of  this  court  hy  takipg^ui  oath  to  a  fact  which 
might,  itfdeed,  by  possibility,  have  been  trve,  but 
which  he  could  not  have  known  to  be  true.  He  has 
sworn  that  this  parcel  of  cotton,  so  clearly  proved  to 
have  been  purchased  at  New  Orleans,  wiais  (rf*  Span- 
ish origin.  This  is  a  part  of  the  machinery,  ab  authen- 
ticating document,  and  its  foulness  communicates  a 
taint  to  the  residue.-  But  his  test  affidavit  bears,  upon 
the  face  of  it,  another  proof  that  he  is  an  incautious 
sWearer.  For  he  testifies,  with  the  same  confidence 
that  he  does  of  his  own  claim,  thait  the  two  hundred 
bales  shipped  for  Platzman  &  Gosler  were  their 
absolute  property.  The  testifnony  of  some  other 
witnesses  is  offered  in  (evidence^  all. subject  to  the 
same  objection  that  they  swear  with  sinular  confi- 
dence to  a  fact  that  they  can  know  nothing  of  posi- 
tively. These  affidavits^  together  with  several  tend- 
ihg  to  discredit  tho  testimony  df  Dayton,  and  one 
from  Mr.  Jenner,  of  the  house  of  E«ason,  Jenner& 
Co.,  constitute  all  the  evidence  brought  in  upon  the 
order  for  farther  proof.  The  affidavit  of  Jwner  goes 
to  negative  the  interest  in  the  house  of  Eason^  Jen- 
ner  &  Co.  It  also  goes  to  prove  that  his  house  be- 
lieyed  Iberarity  to  be  the  sol^  j)r6prietor  of  this  ship- 
ment But  what  are  we  to  think  of  the  discretion 
of  this  witness  also,  who  undertakes  to  swear,  in  terms 
the  most  positive,  that  A.  Glennie  &  Co.  had  no  inte- 
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^68t  m  this  shipmeDt  ?  The  case,  indeed,  furnishes  no      igie, 
reason  to  boliev     *hey  had;  but  ou  what  ground  S^*^^^^^ 
can  this  witness  undertake  to  deny  positively  a  fact  StNicholai* 
which,  with  him,  could  only  rest  on  belief.^  In  none  of 
these  affidavits  is  there  any  thing  to  negative  the  pro- 
bable American  interest  which  the  evidence  makes 
out     And  caA  there  be  a  pretext  for  contending 
thai  Inerarity  could  resort  to  no  other  evidence  to 
satisfy  thi^  court  of  the  ifaimess  of  his  claim  ^  Where 
is  his  correspondence  with  Milne?  What  was  to 
have  prevented  him  from  showing  how  he  bought 
and  paid  for  this  cotton?  His  accounts  current  with 
his  agents  or  factors  might  have  thrown  great  light 
upon  this  cransaction.     He  has  had  ample  time  to  do 
this,  and  the  practice  of  the  court,  not  less  than  onr 
strong  conviction  that  he  never  can  vindicate  hii; 
claim,  must  now  oblige  us  to  shut  the  door  upon  him* 
The  logwood  must  share  the  fate  of  the  cotton, 
blended  in  the  same  claim.    This  we  consider  as 
the  positive  law  of  the  admiralty ;  and  although  highly 
penal,  is  not  without  its^neficial  effects  in  deter- 
ring neutrals  from  attempting  frauds  upon  belli* 
gerant  rights.' 

a  Vicle,S  Jlofi,  1.  The  Een-  compamed  with  any  papers  Uial 

room.  lb.  154.    The  Caljfppo.  3  compromit  its  neutral  character. 

Rob.  111.  The  Graaf  BernstoiC  It  is  a  maxim  that  nentral  eomr 

So,  also,  in  the  coiuls  of  municipal  merce  n  to  he  conducted  with 

law  it  is  held  that  property  insured  g^ood   faith  towards  helligerants. 

and  warranted  to  he  neutral,  must  Theh*  rig:fat8  are  to  be  respected 

not  only  hare  evtry  document  ne-  as  well  as  those  of  neutral  nations, 

cessaiy  according^  to  treaties  and  It  is  not  sufficient  that  a  part  only, 

the  law  of  nations  to  prore  its  but  the  whole  property  coyered  by 

nelktrality,  but  it  must  not  bo  ac*  tbe  policy  m\!Ft  be  neutral.    And 
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}816.         Sentence  as  to  the  ship  reversed ;  afiirmed  as  to 
^"^^^^  the  cargo,  except  the  loewood^^  ^hich  was  coa* 
T.      '  deinned. 

TmtteM   of 

TraotjlFa- 

nta  Udiver-  if  a  corcr  u  attempted  for  enmy'^  knowledge  of  hit  principal,   tbe 

^*  property,  by  an  intemuxture  witli  property  of  his  principal  b  con- . 

nmUralf\  it  is  held  to  lubject  the  dei6nable,  (notirithstandinff it  may 

whole  ttf  confiscation.    1  Catfiw'  be  distingnished  by  like  pnpen*) 

Rep.  665.  filagge  t«  The  N.  T.  and  the  wananty  of  nentrality  ii 

Ins.  Co.    And  if  the  general  acent  not  fulfilled.    2  jBtnn^,  306.  The 

of  a  neutral  cargo  corerB  enemy's  Phttnix  Ins.  Company.  ?•  Pratt 

property   in   the    same*  Tessel,  et  al. 
though   vi^Miat  the  consent  or 


(CHANCEAY.) 

KussEL  ET.AL  Y.  The  Trustees  of  Ae  Transtlvakia 
Uniyersitt. 

A  question  under  a  bill  in  chancery,,  to  obtain  from  the  ^efendanla. 
a  oonyeyance  of  a  tract  ot  land,  jn  Kentockj,  held  by  them  as  the 
property  of  the  original  grantee,  confiscated  to  like  stale,  and  claim- 
ed by  the  plainti  A  under  an  eqnity  arising  from  a  sain  made  by  the 
original  grantee  of  another  tract  of  land,  to  which  it  waeaB^ged  ha 
erroneously  supposed  himsdlf  legallf  entitled  under  Hke  sane  war- 
rant and  surtey.    Bill  dismissed. 

Ai'PCAL  from  the  circuit  court  for  the  district  of 
Kentucky.  This  cause  was  argued  at  a  former 
term,  and  continued  to  the  present  term  for  adYis 

ment 
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Johnson,  J.,  ddivered  the  opinion  of  the  court  as      leie. 
Uows: 
The  object  of  this  bill  is  to^obtaiin  a. conveyance 


follows:  o      , 

T. 

from  the  (lefendantSa  of  a  tract  of  land  in  tlie  state  Traosylva- 
of  Kentucky,  granted  to  one  Alexander  M'Kee,  J^^*.  ^"**®'' 
through  whom  both  parties  claim.    T*he  survey  was  ^*"^^  ^''*- 
made  under  a  wainr^tnt  from  Lord  Dunmore,  then 
governor  of  Virginia,  issued  the  2d  of  April,  1774. 
The  con^plainants  claim  under  a  chain  of  title  regu* 
larly  deduced  from  M^Kee ;  the  defendants,  under 
an  act  of  the  legislature,  vesting.  M^Kee^s  lands  in 
them  as  confiscated  property.     But  it  appears,  and 
is  explicitly  acknowledged  in  the  bill,  that  the  con-» 
veyance  from  M^Kee  describes,  by  metes  and  bounds, 
a  tract  of  land  wholly  different  from  that  which  tho 
trustees  hold.     This  court  feels  no  difilculty  in  con- 
ceding, that  whatever  equity  the  complainants  have 
a  right  to  claim  against  M^Kee,  this  court  is  bound 
to  decriee  against  the  trustees;    for  the  act  jof  the 
legislature  could  only  have  been  intended  to  ojie- 
r&te  upon  the  interest  of  M ^Kec,  and  not  to  defeat 
the  rights  olr  those  who  held,  or  might  claim,  the 
land  to  the  prejudice  of  M^Kee  himself. 

The  equity  set  up  by  the  complainants  depends 
upon  the  following  allegations:  that  th^  warrant 
was  placed  irf  the  hands  of  one  Douglas,  a  surveyor. 
That  under  that  warrant,  together  with  a  number  of 
others  then  m  his  hands,  he  surveyed  what,  in  that 
country,  is  called  a  block  of  stirveys^  (by  which  wo 
understand  a  number  of  connected  and  di^pendent 
surveys,  each  containing  the  same  quantity  of  latid.) 
That  in.  this  Ijlock  of  surveys  were  ron tamed  both 

Vol.  r  S  T 
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1816.      that  which  was  conveyed  to  the  claimants,  and  that 
^■^^^J^^  which  the  defendants  hold,  each  of  2>000  acres. 
T.         The  bill  then  proceeds  in  the  foUowinir  words: 
TiaDtyira-    ^^  That  the  said  M^Kee,  who  resided'at  a  great  dis- 
Sty.^^*^*^  tance  from  the  land  in  question,  was  furnished  with 
a  boundary  of  a  2,000  acre  survey,  agreeably  to 
that  which  is  contained  in  his  aforesaid  deed  as  the 
boundary  of  his  2,000  acre  survey.'^     ^  And,  after- 
wards, without  his  knowledge,  the  surveyor  substi- 
tuted tho  2,000  acres  which  is  described  in  the  sur- 
veys for  that  which  was  originally  intended  for  hiuL^* 
Dul  they  aver,  '^  that  it  was  the  intention  of  the  par* 
ties  to  the  said  deed,  that  by  it  should  pass  the 
2,000  acre  survey,  by  whatever  boundary  described, 
to  which  the  said  M^Kee  was  entitled  under  the 
warrant  granted  to  him  as  aforesaid.^'     By  the  land 
laws  of  Virginia,  the  return  of  the  surveyor  into  the 
office  is  the  only  legal  identification  of  the  laAd  on 
wliich  Ihe  right  of  the  individual  attaches.     So  that 
the  warrant  of  Lord  Dunmore  being  a  general,  not  a 
specific  warrant,  there  can  be  no  doubt  that  M^Kee 
never  acquired,  any  right,  legal  or  equitable,  in  the 
land  described  in  his  conveyance.     It  is  also  admit- 
ted that  the  land,  of  which  the  defendants  are  seised, 
was  M^Kee^s  land,  and  derived  to  him  through  a 
wan*ant  of  Lord  Dunmore,  and  a  survey  made  by 
Douglas ;  Bo  that  if  the  other  material  allegations  of 
the  bill  were  supported  by  evidence,  it  is  possible 
ti.at  thid  court  might  be  induced  to  think  the  com- 
plainants^ case  a  good  one. 

As  to   the  fact  that  the  description  by  which 
M^Kee  sold  to  the  complainants  was  the  first  com* 
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municated  to  him,  this  court  can  attach  to  itnoim-      isie. 
portance ;  for,  indepeudently  of  its  bemg  unsupported  '"^^''^^^ 
hj  proof,  it  is  not  alleged  by  whom  the  communica-        v. 
tion  was  made.    Nor,  if  it  had  been  made  by  the  iv^tira*^ 
surveyor,  is  it  shown  to  us  that  it  would  have  bound  J^  Vniytf- 
him  in  making  his  return ;  or,  if  obligatory  upon  him, 
that  it  would  have  affected  the  rights  of  a  third  per- 
son claiming  under  the  return  actually  made  into  the 
oflice. 

As,  then,  it  is  admitted  that  the  description  in 
M^Kee's  conveyance  designates  a  tract  wholly  dif- 
ferent frbm  that  held  by  the  defendants,  tlie  whole 
equity  of  the  complainants  must  depend  upon  tlie 
alleged  intention  of  the  parties,  M^Kee  and  Ross,  at 
the  time  when  the  former  conveyed  to  the  latter. 

And  hei*e  we  find  the  case  wholly  unsupported  by   > 
proof*    It  is  only  in  the  conveyance  itself,  in  the  an- 
swer of  the  defendants,  or  the  extrinsic  evidence  in 
the  cause,  that  we  can  look  for  proof  of  such  inten- 
tion.   A  conveyance  of  all  M^Kce's  lands,  surveyed 
under  a  warrant,  specifically  described,  might  have 
placed  the  complaiimnts  on  a  dififerent  ground.     But 
the  deed  does  not  specify  the  date  of  the  warrant, 
the  number  of  acres,  nor  the  person  to  whom  it  issu- 
ed.    The  words  ai*e,  (after  describbg  the  metes  and 
bounds,)  ^  surveyed  by  virtue  of  a  warrant  from  un- 
der the  hand  and  seal  of  John,  Earl  of  Dunmorc,  un- 
der the  king^s  proclamation  of  1763.^'     Now,  non 
constat^  but  that  the  warrant  here  referred  to  may 
have  pasfsf^d  through  a  long  course  of  conveyances 
down  to  M^Kee.    Nor  does  the  deed  state  that  the 
land  was  $urvet/ed  for  M^Kee,  and  so  far  may  have 
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1S16.      been  perfectly  consistent  with  the  survey  returned 


in  favour  of  another  person.     The  deed  itself,  then, 
RuMcl 

T.         furnishes  no  evidence  of  intention,  and  the  answer 

ri^nsy^a-**  ^^^^  "^^  admit  it 

ma  tfaivcr.  g^t  j^  jg  contended  that  the  deed,  taken  in  con- 
nexion with  one  of  the  certified  facts,  ^^  that  but  one 
of  Lord  Dunmore^s  wan*ant8  eYer  issued  to  M^Kee; 
that  but  one  survey  of  2,000  acres  was  ev£r  re- 
turned in  his  name  under  that  warrant ;  and  that 
this  was  the  only  survey  of  2.000  acres  to  be  found 
in  the  office,  in  M^Kee's  name,  under  any  warrant,'^ 
shows  that  he  must  have  intended  to  convey  that  sur- 
veyed fbrhim,  and  no  other.  But  the  majority  of  the 
court  think  otherwise.  Had  the  deed  described  the 
land  conveyed,  aa  a  tract  of  2,000  acres  surveyed  for 
M^Kee  himsejf,  there  might  have  been  some  ground 
for  this  argument.  But  the  deed  fs  not  bo  expressed ; 
and;  for  aught  we  know,  M^Kee  may  have  been 
proprietor  of  many  grants  surveyed  under  Dun^ 
morels  warrants,  in  the  name  of  others,  and  convey- 
ed to  him.  Such  an  intention  ought  not  to  be  infer- 
red from  slight  circumstances,  nor  precipitately  acted 
upon.  Where  A.  conveys  to  B.,  by  metes  .and 
bounds,  the  ctrcuntistances  ought  to  be  very  strong 
to  prove  that  he  meant  to  convey  any  other  lands 
th^n  those  specifically  described,  before  this  court 
Would  be  induced  to  set  aside  one  deed,  and  decree 
the  execution  of  another.  If  the  vendee  may  set  up  - 
such  a  'ground  of  equity,  the  vendor  may  do  the 
same;  and  the  intrinsic  difficulties  which  such  inves- 
tigations yr  nid  present,  would  make  it  generally 
better  to  leuve  the  parties  to  their  remedy  at  tew- 
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If  a  persoDfSupposiDghimselfpdBseQAed  of  a  specific  leis. 
tract  of  land  in  a  certain  neighbourhood,  should  ^^^'^^^^^ 
contract  for  the  sale  of  that  land  to  another,  it  7. 
does  by  no  means  follow  that  he  would  have  sold  ^[^^j^^^ 
him  anj  other  tract,  in  the  same  yicini^,  to  which, 
without  his  knowledge,  he  was  then  entitled, 
much  less  that  he  would  have  sold  it  for  the  same 
price.  It  is  a  consideration  of  no  little  import- 
ance in  this  case  that  the  bill  expressly  alleges 
M^Kee's  ignorance  of  the  actual  return  of  the  sur* 
vcyor.  And  on  what  ground  are  we  to  presume 
that  if  he  had  known  it  he  would  have  sold  ^he  tract 
which  it  covered  at  p.II,  or  sold  it  at  the  price  express- 
ed in  the  deed  to  Koss?  Its  value  anight  have  Seen 
treble  that  of  the  other,  and  there  is  reason  to  ibink 
that  this  court  would  have  been  induced,  under  very 
strong  circumstances  only,  to  decree  .in  favoiir  of 
those  complainants  against  M^Kee  himself*  The 
sale  of  a  tDorrant  or  of  any  survey  that  may  be  made 
under  a  warranij  would  be  in  the  nature  of  a  wager 
or  speculation,  and  might  be  sustained.  But  where 
an  individual,  supposing  his  warrant  located  on  black 
acre,  when  it  is,  in  fact,  located  on  white  acre,-  con- 
veys the  former  by  metes  and  bounds,  it  must  be  a 
strong  case  that  will  sanction  a  court  insetting  aside 
the  conveyance  of  the  one,  and  decreeing  that  of  the 
other.  It  is  in  vain  to  say,  in  this  case,  that  the  de- 
fendants are  bound  to  show  that  M^Kee  ever  had,  in 
fact,  an  interest  in  any  survey  of  2,000  acres  beside 
the  one  in  litigation.  The  answer  puts  the  complain- 
ants on  their  proof,  and  it  is  tram  them  that  the  evi- 
dence is  to  proceed  upon  which  our  decision  is  to  be 
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1816.      founded.    Besides,  how  are  the  defendants  to  be 
^"^^^^^^  conusant  of  a  fact  Uke  this  ?  Their  privity  forces 
^^^'        upon  them  no  knowledge  but  what  has  relation  to 
TVuHyira-    this  single  tract  of  land ;  and  even  as  to  that,  coining 
li^-.  in  as  they  do  under  an  act  of  confiscation,  there  can 

be  no  reason  for  requiring  of  them  evidence  to  such 
a  fact.  A  necessary  unavoidable  implication  or  in- 
ference from  tlie  evidence  adduced  by  the  complain- 
ants is  the  only  possible  ground  upon  which  such  a 
necessity  could  be  contended  for,  and  even  this,  in 
our  opinion,  does  not  exist 

In  this  case  the  court  explicitly  avows  that  it  has 
been  not  a' little  disposed  to  look  unfavourable  on  a 
claim  of.  such  great  antiquity.  Nearly  forty  years 
have  elapsed  since  M^Kee  conveyed  this  land  to 
Ross.  Almost  every  party  and  every  witness  must 
now  be  no  more ;  and  to  undertake,  at  this  late  day, 
to  inquire  into  the  intentions  of  parties  in  a  transac- 
tion so  very  remote  in  time,  might  be  attended  witb 
difficulties  and  evils  which  catmot  now  be  foreseen. 

Decree  affirmed. 
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1616. 


The 
ElttQcur. 

(PRIZE.) 

The  JB&tneuf.'— JoNEi(,  Claimant. 

Wliere  tn  iospection  and  compariKm  of  orjirioal  docmnents  is  malert- 
al  to  the  decUion  of  a  prise  cause,  tbb  court  will  order  the  original 
papers  to  be  sent  up  (rom  the  court  beloar. 

Appeal  from  the  circuit  court  for  the  district  of 
Georgia. 

In  this  case,  which*  was  principally  a  question  of 
fact,  Pinkney  and  Charkton^  for  the  claimant,  stated, 
that  the  condemnation  in  the  court  below  was  partly 
grounded  on  a  comparison  of  certain  documents  iri 
this  case,  with  a  paper  invoked  from  the  StaekeUmrg^ 
another  prize  cause  brought  from  tlie  same  court ; 
that  comparison  of  hands  can  never  be  evidence  in  a 
court  that  has  not  the  two  writings  before  it ;  and 
that  the  original  papers  might  be  brought  up  from 
the  court  below,  in  tbe  same  manner  as  the  record 
\^  removed  upon  a  writ  of  error  in  England. 

The  following  order  was  made  by  the  court : 
III  this  case  it  is  ordered,  that  the  claimant  make  Maiih  nice 
further  proof  respecting  the  letter  dated  at  St.  Barts, 
September  Isl,  1813,  and  signed  Jasper  D.  Blagge, 
which  is  now  oHercd  to  the  court ;  that  he  show 
where  he  received  it,  and  wliy  it  has  been  so  long 
suppressed.  It  is  farther  ordered,  that  the  clerk  of 
the  circuit  court  for  the  district  of  Georgia,  do,  under 
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1816.  the  direction  of  the  judges  of  that  court,  transmitt 
by  some  safe  conveyance,  to  this  courts  the  original 
papers  following,  to  wit,  the  Swedish  registers  of 
the  Elsineur,  of  the  Allemou,  and  the  Stackelburg ; 
the  burgher^s  brief  to  Peter  Hofstrom  and  to  Run- 
nels, and  the  bill  of  sale  to  Blague.  The  claimant 
is  also  required  to  state  the  persons  to  whom  the 
yessel  and  cargo  were  consigned  at  Bath,  in  the 
vojages  to  that  place,  together  with  a  detailed  ac-* 
count  of  those  voyages. 


(PRIZE.) 

T%€  Hiram. — Cornthwait  et  al.  Claimants. 

An  agreement  ioi  a  court  of  common  law,  chancery,  or  prize  maik 
under  a  dear  oiUtake,  will  bo  let  aside. 

Navigating  under  a  license  from  the  enemy  is  cause  of  conili^iaiony 
and  is.  closelj  connected  in  principle  with  the  offence  of  trading 
with  the  enemy ;  in  both  cases,  the  knowledge  of  tbp  agent  will 
affect  the  principal,  although  he  may,  in  reality,  be  ignonml  of  the 
fact. 

Appeal  from  the  circuit  court  for  the  district  of 
Massachusetts.  This  was  a  vessel  laden  with  flour, 
and  bound  from  Baltimore  to  Lisbon,  captured,  and 
finally  coqdemned  by  this  court  at  February  term, 
1814,  for  sailing  under  a  license  from  the  enemy. 
The  present  case  was  that  of  the  claimants  df  a 
greater  part  of  the  cargo.    The  ship  was  owned, 
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and  the  license  procured,  by  Samuel  G.  Gri^Sth,  a  1816. 
citizen  of  the  United  States.  Separate  bills  of  lading 
were  at  first  signed  by  the  master,  one  for  each  ship- 
per^ and  separate  letters  of  instruction  irere  given  to 
Patterson  Haitshorne,  the  supercargo  But,  in  the 
expectation,  as  was  alleged,  that  in  case  of  detention 
the  delay  and  expense  would  be  less  considerable  if 
the  cargo  appeared  to  be  the  property  of  one  indi- 
vidim?,  than  if  there  should  be  several  small  claims, 
one  general  bill  of  lading  was  signed  to  the  owner 
of  the  ship,  and  one  general  letter  of  instruction  was 
given  in  his  name  to  the  supercargo,  so  as  to  make 
the  whole  cargo  appear  to  be  owned  by  Mr.  Grif- 
fith, the  owner  of  the  ship,  and  of  a  iimall  part  of  the 
cargo.  At  the  May  term,  1814,  of  the  circuit  court, 
the  property  of  the  claimants  wi^s- condemned  by 
that  i:ourt  upon  the  ground  that  their  cor.nsel  had, 
at  the  preceding  term,  entered  into  an  Agreement 
with  the  captors  that  the  decision  of  the  bupreme 
court,  as  to  Griffith^  claim,  should  conclude  the  rest. 
Of  this  agreement  the  circuit  judge  had  made  a  me- 
morandum in  his  minute  book»  but  it  was  not  entered 
on  the  records  of  the  court  until  the  May  teim,  at 
which  condemnation  wa^  pronounced,  when  it  was 
admitted  by  the  claimants^  counsel  to  have  been 
made,  and  was  recorded.  From  this  last .  sentence 
of  condemnation,  an  appeal  was  taken  to  this  court. 

Pitikney^  for  the  appellants  and  claimants.  1.  The 
claimants  of  the  cargo  cannot  be  concluded  by  the 
verbal  agreement  in  the  court  below,  so  as  to  ex- 
^:lude  them  from  farther  proo£    The  agreement  waS| 

Vol.  I.  3  K 
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1816.  that  the  decision  of  this  court,  as  to  the  ship,  should 
hind  the  fate  of  the  cargo,  and  was  entered  mto  upon 
a  mistaken  supposition  that  the  question  was  the 
jBame  in  both  cases.  The  court  of  chancery  will 
grant  a  rehearing  though  the  parties  have  entered 
into  an  order  by  consent  to  abide  the  decree,  and 
not  to  appeal.*  If  a  court  of  equity  will  do  it,  why 
will  not  a  court  of  prize,  which  is  still  more  liberal  in 
its  practice,  do  thewsame  thing  .^  2.  Although  farther 
proof  was  Ordered  by  the  court  below,  it  did  not 
apply  to  the  claimants^  case  as  distinguishable  from 
that  of  the  ship  own^r,  and  they  may,  and  ought  to, 
be  let  in  to  farther  proof  again.*  3.  The  principle 
on  which  a  court  of  prize  proceeds  in  confiscating 
the  property  of  a  citizen  for  the  oficince  of  sailing 
with  a  license  from  the  enemy,  has  its  root  in  the 
municipal  code.  It  is  but  enforcing  the  rule  of  mu- 
nicipal law,  as  to  allegiance,  in  a  court  of  the  law  of 
nations.  Therefore,  the  party  cannot  be  liable  to  a 
penalty  civiiiter  unless  he  would  have  been  liable 
^rinunaKter;  the  presumption  of  law  is,  indeed, 
against  the  party,  but  it  is  a  presumption  which  will 
bend  to  fact ;  and  there  must  be  un  actual  participa* 
tion  by  knowing  the  fact,  or  a  virtual  participation 
in  ne^ecting  to  make  the  proper  inquiries.  If  the 
fact  of  trading  with  the  enemy  be  a  misdemeanor, 
the  scienter  must  be  laid  in  the  indictment;  and  it 
must  be  a  misdemeanor,  or  a  court  of  prize  cannot 

•  S  P«m  WUL  t4St.  Buck  t.  Tonwtt.    1  Pem.  274.  Vide  9  Vet. 
46B. 

•  S  lU.  30.  The  Hsimoiiy.    6  JM*  198.  ThB  FrunuiM. 
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furnish  it    Resbtance  to  the  right  of  search  bj  a      I8I6. 
neutral,  ignorant  of  the  existence  of  war,  does  not  ^"^^^ 
import  confiscatiofi.'    Why  ?  Because  there  was  no     Hinm. 
intendon  to  commit  an  offence.    Ignorance  of  one 
part  owner  of  a  ship,  where  the  owners  are  not  ge- 
neral partners,  will  exempt  his  share  from  the  penal* 
ty  of  confiscation  for  carrying  contraband/    Spolia« 
tion  of  papers,  by  the  master,  does  not  preclude  the 
owners  from  farther  proof,  though  it  does  preclude 
him.'    The  owner  of  the  cargo  is  not  held  respon« 
sible  for  the  master^s  breach  of  blockade^  unless  the 
blockade  was  known  to  exist  before  the*  voyage  com 
menced.^    There  must  be  the  intention  as  well  as  the 
act  of  trading  with  the  enemy  to  constitute  guilt    The 
wtitinentitmddicU  is  here  wanting;  the  shipowner  was 
not  the  agent  of  the  claimants  for  this  purpose ;  and  sup- 
posing the  supercargo  to  have  been  their  agent,  where 
will  be  found  the  application  of  the  maxim  reqnmd^ 
tupmorf  In  the  prize  court,  when  acting  in  the  sphere 
of  its  proper  jurisdiction  of  ca^es  arismg  under  the 
jw  gentium :  but  this  is  the  case  of  the  property  of   . 
a  citizen  taken  in  violation  of  his  looal  allegiance. 
The  court  must,  therefore,. adopt  tjie  maxim  of  do- 
mestic jurisprudence,  that  guilt  is  never  to  be  pre* 
sumed,  but  always  to  be  proved. 

Dexter^  for  the  respondents  bind  captors,  in.  reply. 
The  agreement  m  the  court  below,  that  the  case,  pf 

c  5  Jlo^  33.  Tlia  Btimn  Baptiste. 

d  1  Rob.  330:  The  JoQge  Tobias. 

«.Slto6. 108. 

/  6  Rob.  MS.  The  Adooif .    lb.  9S7.  The  Shepherfe** 
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1816.  ttie.  present  claimants  should  abide  that  of  the  ship 
^■^^^'^^  owner  in  this  court  was  acknowledged  by  botli  par- 
Hiram,  ties,  and  recorded  nunc  pro  time.  It  is  impossible, 
under  the  circumstances  of  this  case,  that  it  should 
be  a  fact  that  the  owners  of  the  cargo  did  not  know 
the  existence  of  the  license;  and,  therefore,  it  is  im- 
possible for  them  to  prove  their  ignorance  of  it.  The 
claimants  are  affected  with  knowledge,  by  the  know- 
ledge of  their  agents — the  ship  owner  and  the  super- 
cargo ;  but  it  is  superfluous  to  discuss  the  question  of 
law,  the  facts  are  so  clear. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  tlie 
court 

When  the  claimants,  in  this  case,  applied  to  the 
circuit  court  to  be  let  in  to  farther  proof,  for  tlie  pur- 
pose of  showing  their  ignorance  of  the  fact  that  the 
Hiram  sailed  under  the  protection  of  a  British  license, 
the  judge  of  that  Qourt  considered  the  agreement  of 
the  parties  that  these  causes  should  depend  on  the 
fate  of  Griffith's  claim,  under  which  agreement  the 
sentence,  that  would  otherwise  have  been  pronounced 
against  them,  was  suspended  until  the  decision  of 
the  supreme  court  on  that  claim  should  be  made,  asi 
having  the  same  validity  as  if  that  agreement  had 
been  entered,  at  the  time,  on  the  records  of  the  court 
In  that  opinion,  there  having  been  no  doubt  respect- 
ing the  fact,  this  court  concurs.  But  this  court  is 
also  of  opinion  that  if  the  agreement  was  made  un- 
der a  clear  mistake,  the  claimants  ought  to  be  reliev- 
ed from  it,  where  it  could  be  done  without  injury  to 
the  opposite  party.    If  a  judgment  be  confessed 
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luuler  a  clear  mistake,  a  court  of  law  will  set  that  I8I6. 
judgmeDt  aside,  if  application  be  made,  and  the  mis-  ^^^''^*^ 
take  shown  while  the  judgment  is  in  its  power.  An  fUmn. 
agreement,  made  a  rule  of  court,  to  confess  a  judg- 
ment cannot  be  stronger  than  a  confession  itself;  and, 
of  course,  a  party  will  not  be  compelled  to  execute 
such  an  agreement,  but  will  be  allowed  to  show 
cause  against  the  rule  in  a  case  wher&it  was  plainly 
entered  into  under  a  mistake.  If  the  judgment  be 
no  longer  in  the  power  of  a  court  of  law,  relief  may 
be  obtained  in  chancery.  Still  more  certainly  will 
an  agreement,  entered  into  in  a  suit  originally  de- 
pending in  a  court  of  chancery,  be  relaxed,  or  set 
aside,  if  it  be  proved  to  the  court  to  have  been 
entered  into  under  a  mistake.  The  case  cited  from 
Peerc  Williams  is  directly  in  point. 

These  principles  are  of  universal  justice,  and  of 
universal  obligation.  They  cannot  apply  with  less 
force  to  causes  depending  in  prize  courts  than  to 
causes  depending  in  other  courts.  The  propriety, 
then,  of  rejecting  further  proof  in  tliis  case,  and  of 
condemning  the  property  claimed  by  the  appellants, 
will  pend  on  the  clearness  with  which  they  show 
the  mistake  under  which  the  agreement  was  made« 
and  on  their  ability  to  support  their  case  if  that 
agreement  be  set  aside.  If  a  real  and  substantial 
difference  exists  between  the  case  of  the  present 
claimants,  and  that  formerly  decided  by  this  court, 
there  will  not  be  much  difficulty  in  yielding  to  the 
suggestion,  supported,  as  it  is,  by  the  proof  now  of- 
fered, that  this  agreement  was  made  without  know- 
ledge of  that  difference,  and,  consequently,  by  mis- 
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1816.      take.    But  the  question  then  occurs,  whether  res* 
^'^"^'"'^^   titution  ought  to  be  decreed  to  them,  if  the  obliga* 
Hiimiii.     tion  of  the  ageofement  be  cemoyed. 

The  claimants  allege  that,  in  point  of  fact,  they 
did  not  know  that  the  Hiram  sailed  under  a  British 
license,  and  the  proof  thej  offer  goes  far  in  sup* 
porting  this  allegation*  It  is  admitted  that  igno« 
ranee  of  this  fact  will  save  from  the  forfeiture  incur* 
red  by  it,  unless  the  claimants  have  such  construe- 
tive  notice  as  will  preclude  them  from  showmg  the 
waiit  of  actual  notice.  It  has  been  argued  that  the 
transaction  rendered  Griffith  the  agent  of  the  other 
shippers,  so  as  to  infect  their  claims  with  his  know* 
ledge ;  that  by  consenting  that  their  property  should 
be  shipped  in  his  name,  it  becomes  liable  to  all  the 
risks  to  which  it  would  have  been  exposed  had  it 
been  actually  his.  It  has  been  also  argued  that 
the  supercargo  is  clearly  the  agent  of  the  shippers, 
and  that  his  knowledge  of  the  license  being  on  board 
is,  constructively,  their  knowledge.  The  counsel  for 
the  claimants  endeavours  to  rescue  his  clients  from 
the  effect  of  this  constructive  notice,  by  contending 
that  the  principle  of  respondeat  superior  can  never  ap« 
ply  to  a  case  of  a  criminal  nature;  that  a  license 
works  a  forfeiture,  because  it  is  a  breach  of  aUe- 
giance — an  offence  which  cannot  be  imputed  to  a 
person  having  no  knowledge  of  the  criminal  act 
which  constitutes  the  breach  of  allegiance :  and  that 
this  principle  has^  in  prize  courts,  been  applied  to 
cases  punishable  under  the  law  of  nations;  not  to 
offences  against  the  government  of  the  captor  and 
captured. 


OF  THE  UNITED  STATES.  447 

The  court  considers  the  sailiogt  under  an  enemv^s  isie. 
license,  as  closely  connected,  in  principle,  with  the 
offence  of  trading  with  the  enemy;  in  which  case  it 
is  belicTcd  to  be  incontrovertible,  that  the  know- 
ledge of  the  agent  would  aflect  the  principal,  al« 
though  he  might,  in  reality,  be  ignorant  of  the  fact' 
Upon  this  ground,  the  sentence  of  the  circuit  court  is 
affirmed  with  costs. 

Sentence  affirmed. 


g  Hiiis^  where  a  shipment  w&s  tiiat  case,  tliat  eren  ao  inactire^ 
made  to  the*  enemy)  bj  Uie  part*  or  aleeping,  partner,  (as  it  is 
nen  of  a  house  of  trade,  resident  teitned,)  has  been  held,  by  the 
in  a  neutral  country,  without  the  Lords  of  Appeal,  incapable  of  re- 
knowled^  or  consent  of  a  co-  ceivin^  restitution  in  a  tradsac- 
partner  resident  in  fhe  belligerant  tionin  which  he  could  not  law- 
state,  his  share  was  held  liable  to  folly  he  engaged,  as  a  sole  tra- 
confiscation.  6  RtA.  129.  The  der.  lb.  131 
Franklin.    And  it  appears,  from 


(LOCAL  LAW.) 

A1MMID0N  t;.  Smith  et  ai.. 

Under  the  laws  of  Rhode-Island,  a  dischaige,  according  to  the  act  far 
Ae  reUef  of  poor  priaonerifor  deUy  although  obtained  by  fraud  and 
perjury,  is  a  Itnrful  ducharge^  and  not  an  escape ;  and,  upon  such  a 
discharge,  no  action  can  be  maintained  upon  a  bond  for  tho  liberty 
pf  the  prison  yaixl. 

This  was  an  action  of  debt  brought  by  the  plab- 
iiff  against  the  defendant,  in  the  circuit  court  of 
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iSie.  Rhode-Island,  on  a  bond  dated  the  31st  day  of  Au- 
gust, 1810,  with  a  condition,  that  if  Simon  Smith,  a 
prisoner  in  jail,  at  the  suit  of  the  said  Philip  Ammi- 
don,  shall  *'  continue  and  be  a  true  prisoner  in  the 
custody,  guard,  and  safe  keeping  of  Roger  AUenton, 
keeper  of  the  said  prison,  &c.,  within  the  limits  of 
the  said  prison,  until  he  shall  be  lawfully  discharged, 
without  committing  any  manner  of  escape,  or  escapes, 
during  the  term  of  his  restraint,  then  this  obligation 
to  be  void,''  &c. 

The  defendants  pleaded,  severally,  two  several 
picas — 

First  That  said  Simon  did  remain  a  true  prisoner 
until  lawfully  discharged,  and  made  no  escape. 

Second.  That,  after  notifying  his  creditors,  he  did 
take  the  oath  provided  by  the  law  of  the  state  of 
Rhode-Island,  for  the  relief  of  poor  prisoners  con- 
fined for  debt,  before  proper  authority,  which  oath  is 
as  follows :  *^  that  he  had  not  any  estate,  real  or 
personal,  in  possession,  remainder,  or  reversion,  over 
ven  dollars,  and  that  he  had  not,  since  the  commence- 
ment of  the  said  suits  against  him,  or  at  any  other 
time,  directly  or  indirectly,  sold,  leased,  or  otherwise 
conveyed,  or  djisposed  of  to,  or  intrusted  any  person 
or  persons  whomsoever  with,  all,  or  any  part,  of  the 
estate,  real  or  personal,  whereof  he  hath  been  the 
lawful  owner  or  possessor,  with  any  intent  or  design 
to  secure  the  same,  or  to  receive,  or  to  expect  any 
profit  or  advantage  therefrom  for  himself  or  any  of 
his  family,  nor  had  he  caused,  or  suffered  to  be  dode 
any  thing  whatsoever  whereby  any  of  his  creditors 
may  be  defrauded." 


Smitii. 
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To  the  first  plea  the  plaintiff  replied,  that  he  did      1816. 
not  remain  a  true  prisoner  until  lawfully  discharged,   ^*^^^*^^ 
&c.    To  the  second  he  replied,  that,  after  the  com-      ^  t< 
mencement  of  the  action,   on  which  he  was   im- 
prisoned, atid  after  the  contracting  of.  the  debt  on 
which  the   action  was   brought,   the  said   Simon 
was  seised  and  possessed  of  real  estate  to  the  value 
of  40,000  dollars,  and  that^  fraudulently  contriving 
with  his  sons  Darius  and  Simon,  jun.,  his  sureties 
in  said  bond,  to  defraud  him  of  his  said  debt,  did 
lease,  sell,  and  convey  to  said  Darius  and  Simon, 
jun.  and  his  other  children,  all  his  said  real  estate, 
and  did  intrust  them  with  it,  for  his  and  their  benefit, 
with  intent  to  defraud  the  plaintiff,  and  that  he  might 
be  admitted  to  the  benefit  of  the  oath  mentioned  in 
said  plea;  that  said  Simon  did  intrust  with  said  Da- 
rius and  Simon,  jun.  and  his  other  children,  all  his 
estate,  both  real  and  personal,  of  the  value  of  50,000 
dollars,  with  the  advice,  counsel,  and  assistance,  and 
under  the  direction  of  said  Darius  and  Simon,  jun. 
and  his  other  children,  with  an  intent  and  design  to 
secure  the  same  to  the  said  Darius  and  Simon,  jun. 
and  his  family,  to  defi*aud  the  plaintiff  of  his  said 
debt ;  and  he  avers  that  the  said  Simon  did  falsely 
and  fraudulently  take  said  oath,  with  intent  wilfully, 
falsely,  and  fraudulently  to  hinder,  delay,  and  defraud 
the  plaintiff  of  his  just  debt  aforesatid,  and  avoid  the 
payment  thereof,  and  thereby  hinder,  delay,  and  de- 
fraud the  other  creditors  of  the  said  Simon  of  their 
just  debts.     And  this  he  is  ready  to  verify,  where- 
fore he  prays  judgment,  &c.     In  his  replication  to 

Vol.  T  3  B 
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181 G.  the  picas  of  the  two  sureties,  the  plaintiff  adds  ao 
averment,  that  tlie  said  Simon  took  the  said  oatb, 
they,  the  defendants,  well  knowing  that  the  same 
was  false  and  fraudulent ;  and  that  the  said  Simon 
did  wilfully,  falsely,  and  fraudulently  take  the  said 
oath  with  intent  thereby  to  hinder,  delay,  and  de- 
fraud the  plaintiff  of  his  just  rJebt  aforesaid,  and 
avoid  the  payment  thereof,  and  thereby  hinder  and 
defraud  the  other  creditors  of  the  said  Simon  of  their 
just  debts. 

To  this  replication  the  defendants  demurred,  and 
the  plaintiff  joined* 

On  the  argument  of  this  demurrer,  the  jpdges  of 
the  circuit  court  were  divided  in  opinion,  whether 
the  replication  was  sufficient  to  avoid  the  plea,  which 
division  of  opinion  was  certified  to  this  court 

^  Pitkin,  for  the  plaintiff.  The  question  is,  whether 
the  fraudulent  conduct  of  the  defendants,  as  stated 
in  the  pleadings,  can  be  taken  advantage  of  in  a  suit 
on  the  bond.  The  laws  of  Rhodc-Isiaod  allow  per- 
sons imprisoned  for  debt  on  mesne  process,  or  exe-* 
cution,  the  limits  of  the  prison,  on  giving  a  bond  to 
the  creditor  to  remain  true  prisoners  until  lawfully 
discharged.  Debtors,  having  no  estate,  who  take^n 
oath  that  they  have  not  any  estate  over  10  dollars, 
and  that  they  have  not  disposed  of  any  part  of  the 
estate  of  which  they  were  possessed,  for  their  own 
benefit,  or  that  of  their  families,  or  with  intent  to  de* 
fraud  their  creditors,  niay  be  discharged  from  jail; 
but  if  confined  on  execution,  the  debtor  must  leave 
with  the  keeper,  to  be  delivered  to  his  creditor,  his 
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promissory  note,  payable  to  such  creditor,  for  the      isis. 
amount  of  the  debt,  in  two  years,  with  interest.*    In 
this  case  the  debtor  was  released  from  prison  by    '^^ 
the  forms  of  law ;  but  this  discharge  being  obtained 
by  fraud  and  perjury,  is  wholly  inoperative,  and  a 
departure  from  the  limits  under  colour  of  such  a  dis*- 
chaise,  is,  in  law,  an  escape,  and  a  breach  of  the 
condition  of  the  bond.     Fraud  vitiates  every  act; 
and  this  axiom  of  jurisprudence  is  consecrated  by  the 
laws  of  Rhode-Island,  which  provide,  *^  That  if  any 
such  prisoner  aforesaid  shall  be  convicted  of  having 
sold,  leased,  or  otherwise  disposed  of,  or  intrusted 
his  or  her  estate,  or  any  part  thereof^  diroctly  or  m- 
directly,  contrary  to  bV  or  her  aforegoing  oath,  or 
affirmation,  he  or  she  shall  not  only  be  liable  to  the 
pains  and  penalties  of  wilful  perjury,  but  shall  receive 
no  heMJUfrom  said  oath  or  afiirmation.^^^    The  Wibrtl 
^  convicted,"  could  not  have  been  used  here  fectet* 
cally^  but  merely  to  declare,  that  if  any  person  should 
swear  falsely  as  to  the  disposition  of  his  property,  he 
should  not  only  .be  liable  for  perjury,  but  should  re- 
ceive no  benefit  from  such  false  swearing.    Any 
other  construction  would  defeat  the  object  of  the 
statute.     The  laws  of  the  stale  contain  a  similar 
provision  respecting  debtors  obtaining  the   benefit 
of  the  insolvent  act ;  yet  it  has  never  been  hdd,  that 
the  fraudulent  debtor  must  be  first  criminally  con- 
victed in  order  to  give  effect  to  this  provision. 

Hvnter,  couiv2u     1.  The  discharge  was  obtained 

a  Diged^  p.  227.     Supplement^  p.  73. 
h  DlfftH,  p.  331. 
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1816.  by  a  court  of  competent  jurisdiction,  and  Is^  there- 
""^"""^  fore,  of  complete  obligation.  The  decision  in  the 
T.  present  case  was  not  onlj  that  qf  a  court  of  compe* 
tent  jurisdiction,  and,  thet^efore,  conclusive,  but  it 
was  in  terms  and  eifect  a  decision  upon  the  verj 
point  now  in  controversy,  and  between  the  sams 
parties.  The  statute  is  solicitous  to  prevent  frauds 
and  for  that  purpose  allows  to  the  party  creditors 
a  right  to  show  the  probability  that  a  perjury  is  in« 
tended,  and  by  that  means  a  fraud  may  be  perpe- 
trated, and  applying  to  the  conscience  of  the  debtor^ 
imposes  on  him  an  oath  of  detailed,  explicit,  and  une« 
quivocal  purgation*  The  present  plaintiff  has  no 
right  to  complain ;.  tliough  duly  summoned,  he  did 
not  appear,  and  his  contumacy  has  forfeited  his  right 
of  action.  There  is  no  principle  of  our  jurispru- 
dence more  lirmly  settled,  more  reasonable  and  salu% 
tary,  than  that  a  party  shall  not  be  permitted  to  turn 
his  own  omissions  into  a  charge  upon  another.  Even 
a  court  of  chancery  will  refuse  relief  against  fraud, 
if  it  be  obvious  that  it  might  have  been  urged  by 
Hie  complainant  as  matter  of  defence  in  a  previous 
suit  at  laiy.'  The  discharge  of  the  defendant  is*said 
to  be  invalidated  by  conveyances  previously  made  by 
him.  But  of  these  conveyances  the  plaintiff  had  no- 
tice ;  the  law  requiring  them  to  be  recorded,  and 
the  plaintiff  admitting  that  he  had  actual  notice.  If, 
then,  these  deeds  constituted  the  fraud,  the  defend- 
ant had  notice  of  the  fraud,  and  ought  to  have  apr 

c  1  John^.  €ku*  392.  Le  Guen  v.  Ooaveraeor  &  Kerable.      IS 
Burr.  1009.    7^.12.869.    ft  H.  Black.  414. 


Smith. 


OF  THE  OTNITED  STATES.  455 

peared  to  oppose  the  discharge.  Knowing  the  de-  isie, 
fendant  not  to  be  entitled  to  it,  he  stands  by,  and 
permits  him  to  obtain  it,  with  an  mtention  to  convert  '^^ 
a  bond,  meant  as  a  substitution  for  the  prison  waUs, 
into  a  pecuniary  security  for  his  debt,  and  30  pet 
eent.  in  addition.  The  plaintiflTs  conduct  is  thus 
analogous  to  a  permissive  escape  at  common  law,, 
where  neither  the  creditor  nor  the  sheriff  can  retake 
the  prisoner  even  in  a  fresh  suit  2.  Considering 
this  as  a  question  upon  the  construction  of  the  bond« 
no  breach  of  its  condition  can  be  inferred.  Such  a 
breach  imports  an  actual  wrongful  escape;  such  as 
at  common  law  would  give  the  sheriff  a  right  of  re- 
caption— such  as  would  subject  him  to  an  action,  and 
the  prisoner  to  an  indictment  The  phraseology  of 
the  bond  in  that  of  the  common  Jaw,  and  the  defini- 
tion  of  the  correlative  phrases  "escape''  and  "true 
prisoner,''  are  exact,  invariable,  and  immemorial. 
Thai  can  never  be  an  escape  where  the  prison  doors 
are  opened  by  the  hand  of  th^  law.  He  must  have 
remained  a  true  prisoner  whose  remaining  a  single 
moment  longer,  by  restraint,  would  have  subjected 
his  keeper  to  an  action  for  false  imprisonn^ent^  Els^ 
eape^  according  to  the  definition  as  ancient  as  Rastel 
in  his  Terms  dey  Ley^  and  adopted  by  Sayndf.  P.  C. 
cap.  26.,  and  all  the  subsequent  writers,  means  a 
violent  or  privy  evs^sion  of  some  lawful  restraint 
It  is  a  solecism  in  language  to  say,  that  a  discharge 
and  enlargement  by  a  court  is  an  escape ;  for,  if  the 
court  has  jurisdiction,  the  sheriff  cannot  judge  of  the 
validity  qf  the  process  and  other  proceedings  of  suph. 
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1316.  court,  but  must  obej/  By  the  ancient  common  laWf 
prison  breaking,  either  in  a  criminal  or  civil  suit,  was 
felony,  and  it  is  still  an  indictable  offence/  Can  it 
be  pretended  that  the  prisoner  could  be  convicted 
of  this  ofience  ?  or  that  our  jurisprudence  is  so  in- 
consistent as  to  present  a  different  result  on  the  same 
question,  merely  because  Che  forms  are  conducted  by 
a  civil  and  not  a  criminal  procedure  ?  3*  The  plain^ 
tiff  has  mistaken  his  remedy,  and  the  mistake  pro- 
ceeds upon  a  violent  attempt  to  convert  a  contract 
that  a  man  shall  not  escape,  mto  a  guarantee  for 
tho  payment  of  money.  Undoubtedly,  the  gene* 
ral  policy  of  the  law  is,  to  compel  payment  from 
the  debtor  by  the  imprisonment  of  his  body;  but 
its  rigour  has  been  mitigated  by  statute,  which 
permits  him  to  see  the  light  of  heaven,  and  breathe 
its  genial  air,  upon  giving  security  that  he  will  not 
abusB  this  privilege  by  a  forcible  or  privy  escape. 
This  IS  all  the  sureties  engage  for;  their  contract if^ 
prospective  only;  and  if  the  prisoner  has  previously 
made  himself  poor,  by  voluntary  conveyances,  it  haa 
no  relation  with  their  obligation.  In  this  case  die 
creditor's  remedy  is  not  upon  the  bond,  for  the  ori- 
ginal debt  remains;  the  contract  is.  unimpaired. 
There  is  a  renewal — a  nova/ton,  as  the  civil  law 
terms  it,  of  the  debt  The  prisoner  is  obliged  to 
give  his  promissory  note  for  the  amount  of  the  ex- 
ecution, with  interest;  and  his  enlargement  may, 
even  then,  be  prevented  by  the  creditor,  by  paying 
one  dollar  a  week  for  his  support  in  prison.    In  or- 

((  Moor,  sr4.    1  Dyery  66.  e  S  IntL  509.    Cro.  Car.  flOL 


fimith. 


OF  THE  UNITED  STATES.  458 

der  to  extinguish  the  original  debt,  and  create  a  rer      1816. 
medy  upon  the  bond,  the  prisoner  must  be  convicted   ^^^C^^ 
of  the  fraud  by  a  criminal  process.    Until  that  is 
done,  his  oath  is  taken  for  truth;  it  is  the  medium 
of  proof,  and  its  substitute,  as  in  cases  of  usury,  or 
in  the  action  of  book  account,  or  book  debt,  which 
prevails  in  the  eastem  states,  where  the  oath  of  the 
party  to  his  original  entries  is  prima  facie  evidence 
to  enable  him  to  recover.    If  the  prisoner  be  con- 
victed of  perjury,  the  sentence  would  proceed  to  va- 
cate all  the  proceedings  consequent  upon  the  fraud.-^ 
All  the  jcases  under  the  stat  27  Eliz.  c.  4.  s.  7.,  and 
other  like  statutes,  from  Twiners  cqse^  soon  after  the 
enactment  of  the  statute,  down  to  the  case  of  Moux 
V.  Howell^  (4  £(»/,)  exhibit  the  same  combination  of 
civil  and  criminal  procedure.     The  insolvent  law  of 
Rhode-Island  of  1756,  and  the  statute  under  which 
diis  bond  .was  taken,  are  alike..    That  law  is  mostly 
a  transcript  of,  an  English  statute  passed  the  year 
before,  which  act  was  one  of  those  temporary  insol- 
vent laws  which  have  been  passed,  from  time  to 
time,  since  the  original  act  of  Charles  II.,  made  prin- 
cipally, in  consequence  of  the  great  fire  of  London. 
It  is  not  probable,  then,  that  the  word  ^*  convictidn,^' 
in  this  law,  was  used  in  any  other  than  its  technical 
land  correct  signification  of  a  cbnviction  in  a  court  of 
criminal  judicature.  *  Such  a  conviction  would  be 
conclusive  evidence  of  the  fact,  if  it  aHerwards  came 
in  question  in  a  court  of  civil  jurisdiction.      The 
plaintiff  may  pursue  his  remedy  in  a  court  of  com- 

/Habert'^case,Cr9.£lbr.531.  tftIUp.lf3* 
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18]6*  mon  law,  or  in  chancery;  t>r,  he  may  resort  to  the 
legislature  of  Rhode-Island,  which,  by  the  peculiar 
institutions  and  usages  of  that  state,  possesses  the 
power  of  nullifying  the  proceedings  of  the  ordinary 
courts  of  justice.  There  being  no  written  constitu- 
tion, its  sovereignty  is  limited  by  nothing  but  its  fede* 
ral  compact  with  the  United  States;  and  in  the  ex- 
ercise of  its  residuary  sovereignty,  it  is  like  the  Bri- 
tish parhament,  in  a  legal  sense,  omnipotent'  4.  But 
this  ca^  is  settled  by  that  of  Simms  &  Wise  v.  Sla- 
cum,^  which  is  undistinguishable  in  point  of  princi- 
ple:^ and  the  minute  differences  between  the  law  of 
Virginia  and  that  of  Rhode-Island  strengthen  and 
illustrate  the  main  principle  of  decision. 

Pitkin^  in  reply.  The  discharge  cannot  be  con- 
clusive, because  the  proceedings  are  summary,  aiid 
founded  entirely  on  tlie  debtor^s  oath;  from  the  de- 
termination of  the  magistrates  no  appeal  lies,  nor 
can  they  grant  a  new  trial.  The  prison  doors  were 
not  opened  by  the  hand  of  the  law,  but  by  a  fraud 
upon  the  law.  In  the  case  of  Simms  v.  Slacum,  the 
court  held  that  if  the  surety  had  combined  with  the 
magistrate,  in  order  to  procure  the  discharge,  he 
could  not  set  it  up,  by  way  of  defence,  to  an  action 
on  the  bond.  By  the  laws  of  the  state,  perjury  is 
punishable  by  three  years' imprisonment;  but  this 
punishment  could  not  be  inflicted,  if  a  civil  sentence 

^  As  to  the  power  of  pariiament,  see  LartTs^  TaumaU^  toI.  1.,  p« 
191.     CommtMU  JwmaUy  toK  8.,  p.  344.      ShSdwxd  PoireU'it 
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IS,  at  the  Bame  time,  to  be  pronounced,  that  the  party  1816. 
shall  return  to  the  debtor^s  prison.  Neither  an  ac-  ""f^"^ 
tion  at  law,  nor  a  suit  in  chancery,  can  enforce  the  t. 
plain tiflTs  just  rights  upon  the  lands  conveyed,  in  the 
hands  of  bona  fide  purchasers.  Nor  can  the  case  of 
i^imms  v.  Slacu^i  be  considered  as  decisive  of  the 
present,  since  the  provisions  of  the  two  statutes  are 
so  different,  and  the  point  did  not  come  up  directly 
in  that  case;  but  when  it  was  again  brought  before 
tlie  court,  upon  a  special  verdict,  the  principles  set- 
tled were  favourable  to  the  present  plaintiff' 

Marshall,  Ch,  J.,  delivered  the  opinion  of  the  Maich  tut. 
court,  and,«  after  stating  the  facts,  proceeded  as  fol- 
lows: 

The  act  of  the  legislature  of  Rhode-Island,  on 
which  this  case  depends,  enacts,  ^  That  it  shall  and 
may  be  lawful  for  the  sheriffs  of  the  several  counties, 
to  grant  to  any  person  imprisoned  for  debt,  a  cham- 
ber in  any  of  the  houses,  or  apartments,  belonging 
to  such  prison,  and  liberty  of  the  yard  within  the 
limits  thereof,  on  his  giving  bond  to  the  creditor, 
with  two  sufiicient  sureties,,  in  double  the  amount  of 
the  debt,  with  condition  to  remain  a  true  prisoner 
until  lawfully  discharged,  and  not  to  escape.  And 
in  case  the  creditor  shall  put  the  bond  iq  suit,  and 
recover  judgment  thereon  for  breach  of  the  condi- 
tion, he  is  to  recover  his  debt  with  thirty  per  centum 
on  the  princip^  sum  for  his  damages  ;^  and^^)^  prin- 
cipal, and  his  sureties,  shall  be  committed  to  clo0e 

i5Crandb,363. 
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1816.     jail  until  the  judgment  be  paid.    The  law,  then, 
presctibes  the  manner  in  which  a  poor  prisoner  maj 


Aounidoii 


Smidi. 


T.  obtain  his  discharge.  On  application  to  any  judge 
of  the  court  of  common  pleas,  or  justice  of  the  peace 
in  the  countj,  notice  is  to  be  given  to  the  creditor  to 
appear  at  such  time  and  place  as  the  judge  or  justice 
shall  appoint,  to  show  cause  why  the  prisoner  should 
not  have  the  benefit  of  the  act  Any  one  judge  of 
the  court  of  common  pleas,  and  any  one  disinterest- 
ed justice,  are  then  authorized  to  administer  the  oath 
prescribed  in  thelaw ;  ^  if,  after  fully  examining  and 
hearing  the  parties,  the  said  justices  shall  tliink 
proper  so  to  do.^'  A  certificate  being  given  to  the 
jailer,  the  prisoner  is  to  be  discharged,  on  leaving 
with  the  jail  keeper,  to  be  delivered  to  his  creditor) 
his  note  payable  to  the  creditor  in  two  years,  with 
interest,  for  the  amount  of  the  execution.  It  is  then 
enacted,  that  if  any  such  prisoner  shall  be  convicted 
of  having  sold,  leased,  or  otherwise  concealed,  or 
disposed  of,  or  intrusted  his  or  her  estate,  or  any 
part  thereof,  directly  or  indirectly,  contrary  to  his 
or  her  oath,  or  affirmation,  he,  or  she,  shall  not  only 
be  lial)Ie  to  the  pains  and  penalties  of  wilful  perjury, 
but  shall  receive  no  benefit  from  said  oath  or  affirma- 
tion. 

The  question  to  be  decided  by  this  court  is,  whe- 
ther a  prisoner  obtaining  a  discharge  according  to 
the  forms  of  law,  by  means  of  fraud  and  falsehood, 
has  broken  the  condition  of  his  bond. 

There  is  so  much  turpitude  in  the  act  confessed 
by  the  demurrer,  such  reluctance  to  allow  any  man 
to  avail  himself  of  so  flagitious  a  defence,  that  it  Is 
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not  without  some  difficult j  this  question  can  be  con*      isie. 
tidered  as  a  naked  point  of  law.    It  is,  however,  the 
duty  of  the  court  so  to  consider  it ;  and  this  has  been 
attempted. 

The  object  for  which  this  boiid  waif  given  b  of 
decisive  importance  in  the  inquiry  respecting  the 
extent  of  the  obligation  it  imposes.  It  is,  certainly, 
not  given  for  the  purpose  of  improving  the  h-'curity 
of  the  creditor,  but  simply  for  the  purpose  of  allow- 
ing the  debtor  the  benefit  of  the  prison  yard,  with- 
'  out  impairing  the  right  of  the  creditor  to  the  custody 
of  his  person.  The  yard,  and  a  comfortable  cham* 
her,  are  substituted  for  the  walls  of  a  jail ;  but  as 
this  substitution  would  facilitate  an  escape,  it  was 
deemed  reasonable  to  secure  .the  creditor  against  the 
abuse  of  an  indulgence  which  the  humanity  of  the 
law  afforded.  This  consideration  would  suggest  the 
pro|Nriety  of  provisions  against  an  actual  escape,  the 
means  for  teaking  which  were  furnished  by  allowing 
the  use  of  the  prison  yard ;  but  not  against  the 
employment  of  fraud  or  artifice  to  obtain  a  dit- 
charge,  in  the  manner  prescribed  by  law,  which 
may  be  employed  in  jail  as  well  as  in  the  yard,  and 
the  means  of  employing  which  are  not  in  any  der 
gree  facilitated  by  substituting  the  yard  for  the 
walls  of  the  jail.  The  condition  of  the  bond  is,  to 
remam  ^  a  true  prisoner,  until  lawfully  discharged, 
without  committing  any  escape,  or  escapes,  during 
the  term  of  his  restraint,^'  and  the  certificate  is  a 
mode  of  discharge  prescribed  by  law  which  termi- 
nates ^  his  restraint^  If,  as  is  conceived,  this  bond 
was  intended  to  guard  against  the  dangers  created 
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1816.  l)jr  allowing  the  prisoner  the  liberty  of  the  prison 
yard,  not  against  a  fraud  already  committed,  which 
is  entirely  unconnected  with  the  bond,  and  the  en- 
largement of  his  limits ;  then  it  is  not  broken  by  die 
practice  of  such  fraud.  The  persons  perpetrating 
it  are,  in  a  high  degree,  criminal,  and  ought  not  to  be 
permitted  to  avail  themselves  of  such  conveyances. 
The  jurisprudence,  of  Rhode-Island  must  be  defec- 
tive indeed,  if  it  does  not  furnish  a  remedy  for  such 
a  mischief.  The  replication  charges  these  convey- 
ances to  have  been  executed  by  the  defendant,  pend- 
ing the  suit,  for  the  purpose  of  defrauding  the  plain- 
tiff, of  defrauding  his  creditors  generally,  ana  of 
enabling  himself  to  take  the  oath  of  an  insolvent 
debtor.  It  further  charges,  that  after  the  execution 
of  the  bond,  the  false  oath,  was  taken  with  the 
knowledge  of  the  sureties.  However  criminal  this 
act  may  be,  it  cannot  be  punished  by  extending  the 
obligation  of  the  bond,  on  which  this  suit  was  insti- 
tuted. The  judgment  rendered  by  the  magistrates 
was  obtained  by  perjury,  but  the  discharge  of  the 
prisoner,  which  was  the  consequence- of  that  judg^ 
ment,  was  in  the  course  of  law,  and  is  not  deemed 
an  escape. 

This  question  appears  to  have  been  considered  by 
the  court  iri  the  case  of  Simms  et  al.  v.  Slacum;  and 
although  the  question  was  not  there  decided,  because 
in  that  case  the  sureties  alone  were  sued,  and  did  not 
appear  to  be  concerned  in  the  fraud  of  their  principal, 
yet  the  reasoning  of  the  court  certainly  applies,  to 
this  case.  The  decision  in  the  case  of  Simms  et  aL 
v.  Slacum  has  been  revised,  and  the  court  feels  do 
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disposition  to  depart  from  it    The  reasoomg  it  con-      181«. 
tains  need  not  be  repeated,  but  is  consideted  as  ap- 
plicable to  this  case. 

There  is  some  difierence  in  the  proyisiont  of  the 
two  statutes,  but  not  enough  to  induce  a  di£brent 
construction  as.  to  the  extent  of  the  obligation  of  the 
bond  f6r  keeping  the  prison  rules.  The  law  of 
Rhode-Island  enacts,  that  if  any  prisoner  shsiU  be 
€(ffmcted  of  having  disposed  of  any  part  of  his  estate, 
contrary  to  his  oath  or  affirmation,  ^  he  shall^ot  only 
be  liable  to  the  pains  and  penalties  of  wilful  perjury, 
but  shall  receive  no  benefit  from  said  oath  or. affir- 
mation.^ Conviction  is  a  technical  term  applicable 
to  a  judgment  on  a  criminal  prosecution,  not  to  a 
proceeding  on  this  bond.  The  act  contemplates*  a 
prosecution  on  wliich  the  party  may  be  adjudged  to 
suffer  the  penalties  of  perjury,  in  addition  to  which 
he  is  to  be  deprived  of  all  benefit  from  the  oath  or 
affirmation.  If  this  section  has  any  influence  it  would 
be  to  show  that  in  the  contempiatibn  of  the  legisla- 
ture such  conviction  is  necessary  previous  to  the  es- 
tablishment of  the  absolute  nullity  of  the  oath  t>r 
affirmation.  The  court,  however^  does  not  mean  to 
indicate  that  the  effect  of  the.  oath  and  of  the  dis- 
charge granted  by  the  magistrates  might  not  be 
controverted  in  any  proceeding  against  the  parties, 
either  in  law  or  equity,  other  than  in  a  suit  on  the 
bond  for  keeping  the  prison  rules. 

.Certificate. — This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  from  the  circuit  court 
for  the  district  6f  Rhode-Island,  containing  the  noint^ 
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1816.  on  which  the  judges  of  that  coiift  were  divided  is 
opinion,  and  was  argued  bjr  counsel.  On  considera* 
tion  whereof  this  court  is  of  opinion  that  the  replica- 
tion of  the  plaintiff  is  insufficient  to  avoid  the  plea  of 
the  defendant  All  which  is  ordered  to  be  certified 
to  the  said  circuit  court 

Certificate  for  the  defendant 


(COMMON  I.AW.) 

Jo:  3  Et  AL.  v.  Shore^s  Executor  ET  At« 
The  UNrrED  States  i;.  Joms  et  al. 


A  bond  wu  giren  to  T.  S.,  (lie  collector  of  tbe  dtttridt  of  Petenlmfir. 
Hiider  the  3d  tection  of  the  emlMif|po  act  of  the  2Sd  December,  180T, 
end  a  suit  wai  aftenFudt  brooght  bj  him  oa  the  same  bond  in  tib* 
district  court,  and  pending  the  proceediogs,  to  wit,  on  the  30th  of 
October,  1811,  J.  8.,  the  collector,  died ;  and  judgment  was  re- 
oorered  in  &irour  of  the  United  States  on  the  SOth  of  NoTcmber/ 
1811.  On  the  26th  of  the  same  Norember,  J.  J.  was  appointed 
collector  of  the  same  district,  and  entered  on  the  duties  of  hie 
office  on  the  14th  ot*  December,  1811 ;  until  which  tame  T.  S.,  who 
was  deputy  collector  under  J.  S.  at  hit  decease,  continued  as  such 
to  disc^taige  the  duties  of  the  office.  The  judgment  of  the  district 
ooun  Was  subsequently  aiOrmed  bj  the  circuit  court  When  the 
bond  WIS  taken  A.  T.  was  sunreyor  <ii  the  district,  and  continued 
m  that  office  untH  his  death,  which  was  after  the  commencement 
•f  the  suit  on  the  bond  and  before  judgment  thereon,  and  was  suc- 
ceeded by  J.  H.  P.  who  was  appointed  on  the  30th  of  March,  181  i, 
and-  entered  on  the  duties  cf  his  office  on  the  18th  of  the  same 
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montlu    It  wu  held,  that  the  penonal  repreaeDtattras  of  the  de»  1310, 

ceased  collector  and  snnneyor,  and  not  their  soooeiion  in  office,  \^^u'^^ 

were  entitled  to  that  portion  of  the  penalty  which  it,  by  law,  To  he  Jonce 

distributed  among  the  revenue  officers  of  the  district  where  it  was  m^^' 

incurred.    There  being  no  naval  officer  in  the  district*  the  divisioa  cvtor* 
was  arljudged  to  be  maUe  in  equal  proportions  between  the  ooQac- 
tor  and  surveyor. 

The  material  facts  of  these  cases  are  as  follows : 
On  the  23d  of  November,  1808,  a  bond  was  execu* 
ted  at  the  custom-house  of  Petersburg,  in  Virginia, 
to  the  United  States,  bj  Thomas  Pearsef  master  of 
the  ship  Sally,  of  Philadelphia,  and  Robert  M^Adam, 
Daniel  Filton,  and  George  Pegram,  jun.,  in  the  penal 
sum  of  46,300  dollars,  upon  condition  that  if  the 
cargo  of  said  vessel,  consisting  of  830  hogsheads  of 
tobacco,  intended,  to  be  transported  in  said  vesBel. 
from  the  port  of  Petersburg  to  the  port  of  Boston, 
in  Massachusetts,  should  be  relanded  in  the  United 
States,  the  danger  of  the  seas  excepted,  then  the 
obligation  to  be  void,  otherwise  to  remain  in  full 
force.  The  bond  was,  in  fact,  given  to  John  Shore, 
the  collector  of  the  district  of  Petersburg,  in  pursu- 
ance of  the  second  section  of  the  embargo  act  of  the 
22d  December,  1807,  ch.  5.  A  suit  was  afterwards 
brought  by  the  said  collector  on  the  same  bond  in 
the  district  court  for  the  district  of  Virginia,  and 
pending  the  proceedings  in  said  court,  to  wit,  on  or 
about  the  30th  of  October,  1811,  John  Shore,  the 
collector,  died ;  and  judgment  was  finally  recovered 
on  the  same  bond,  in  favour  of  the  United  States,  on 
the  30th  of  November.  1811.  On  the  26th  of  the 
same  November,  John  Jones  was  duly  appointed  and 
commissioned  by  the  piesidcnt  as  collector  of  th<^ 
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1816.  same  district^  and  l^e  qualified  as  such,  and  took  upon 
^"^"'^'^^^  himself  the  discharge  of  the  duties  of  the  office  ob 
7^  the  14th  of  December,  1811;  until  which  time,  Tho- 
*^'^^  mas  Shore,  who  was  deputy  collector  under  John 
Shore  at  the  time  of  his  decease,  continued,  as  such 
deputy  collector,  to  discharge  the  duties  of  the  office. 
Mr^  Pegram  sued  out  a  writ  of  error  from  the  said 
judgment,  to  the  circuit  court  for  the  district  of  Vir- 
ginia, and  Mr.  Pegram  having  died  pending  the  pHK 
.  ceedings,  the  suit  was.  reyived  by  his  administrator 
and  the  judgment  of  the  district  court  was,  at  Maj 
term,  1814,  affirmed  by  the  circuit  court  At  thi 
time  when  the  bond  was  taken  by  the  Collector,  An* 
drew  Torbom  was  the  sunreyor  of  said  district  foi 
the  port  of  City  Point,  and  continued  in  that  office 
until  his  death,  which  happened  after  the  commence* 
ment  of  the  suit  on  said  bond,  and  before  the  rendi- 
tion of  judgment  thereon,  and  was  succeeded  in  his 
office  by  John  H*  Peterson,  who  was  appomted  and 
commissioned  on  the  3d  of  March,  18M,  and  quali- 
fied and  entered  upon  the  discharge  of  the  duties 
of  tha.t  office  on  the  16th  of  the  same  month.  At  the 
May  term  of  the  circuit  court,  1814,  the  whole  debt 
and  costs  recovered  by  the  judgment,  were  paid  into 
court  by  the  administrator  of  Mr.  Pegram.  Cross 
petitions  were  thereupon  filed  by  the  district  attor- 
ney in  behalf  of  the  United  States,  praying  the 
whole  sum  to  be  paid  to  him,  or  deposited  in  the 
bank  of  Virginia,  to  the  credit  of  the  treasurer  of 
the  United  States,  by  the  present  collector  and  sur- 
veyor of  the  district  of  Petersburg,  and  by  the  re- 
presentatives of  the  deceased  collector  and  surveyor. 
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praying  a  payment  over,  and  distribution  of,  the  sum      1816. 


so  recovered,  according  to  the  rights  respectively 
claimed  by  them.     A  bill  was  also  filed  on  the        t. 
chancery  side  of  the  circuit  court,  by  the  represen-      catw. 
tatives    of  the   deceased  collector  and   surveyor, 
against  the  present  collector  and  surveyor,  and  the 
clerk  of  the  court  praying  a  moiety  to  be  paid  over 
to  them,  or  such  other  portion  as  they  were  entitled 
to  by  law,  and  also  for  general  relief.    Upon  the 
hearing  of  the  cross  petitions,  the  circuit  court  over- 
ruled die  prayer  of  the  motion  of  the  district  attor- 
ney; the  court  being  of  opinion  that  the  United 
States  were  entitled  only  to  a  moie^  of  the  .money, 
afid  that  the  same  ought  to  be  piid  to  the  collector 
of  the  district,  and  ordered  the  clerk  of  the  court, 
accordingly,  to  pay  the  same  to  John  Jones,  the  pre- 
sent collector,  after  deducting  therefrom  one  half  of 
one.  per  centum  for  his  commission.    And  the  court 
being  divided  in  opinion,  whether  .the  other  moiety 
should  be  paid  to  the  said  collector  to  be  distributed 
by  him  accordiug  to  law,  as  this  court  should  clirect, 
or  without  any  direction  on  the  subject,  certified  the 
same  question  to  the  supreme  court    Upon  the  hear- 
ing of  the  suit  it)  chancery  on  the  bill,  answer,  and 
proof,  in  which  none  of  tlie  facts  were  controverted, 
a  question  occurred  before  the  court,  whether  the 
representative  of  the  late  surveyor,  in  right  of  his 
intestate,  was  entitled  to  receive  the  moiety  of  thai 
portion  of  the  penalty  which  is,  by  law,  to  be  distri- 
buted among  the  several  revenue  ofiicers  of  the  dis- 
trict wherein  the  [Penalty  was  incurred ;  upon  which 
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1816.      question  the  court  was  divided,  aud  the  same  ques* 
tiou  was  certified  to  this  court. 

Stcann^  for  Jones  et  aL  The  whole  body  of  em- 
bargo laws  shows,  that  the  collector  is,  ex  officio^  to 
receive  penalties  and  forfeitures;' aud  that  he  who  is 
to,receive^  is  to  have  his  distributive  share  as  his  pro- 
perty of  right,  and  to  make  the  division  among  the 
otlier  persons  entitled.  Tlie  term  collector  means 
the  officer  of  the  law,  invested  with  legal  immortali- 
ty. Official  obligations  do  not  attach  to  the  persoD 
of  the  individual,  but  to  the  office.'  The  penalty 
may  be  released  by  tlie  treasury  at  any  time  before 
the  collector  receives  it. 

Wirt,  for  Shore's  executor  et  al.  The  question  is, 
whether,  of  these  two  officers,  he  who  supports  all 
the  labour  and  inconvenience  shall  be  entitled  to'  the 
reward.  The  death  of  Mr.  Shore  did  not  discon- 
tinue his  office ;  his  deputy  exercised  the  duties,  as 
by  law  he  was  authorized  to  do,  until  the  rendition 
of  the  judgment  The  reason  of  the  law  is  its  soul ; 
the  intention  of  tli^  legislature  must  be  regarded;  it 
must  have  been  their  motive  to  stimulate  the  zeal 
and  exertions  of  the  rofficers  of  the  customs  by  an 
adequate  incentive.  Policy  rendered  it  more  essen- 
tial in  the  embargo  laws  than  in  the  ordinary  reve- 
nue laws,  and  the  reward  was,  therefore,  attached  to 
the  incuihbent  who  detected  the  offence,  and  prose- 
cuted.    The  question  is  strictijuris^  and  must  be  de- 

a  i  CrancJh  HI.     MrcbUv  «.t  hI.  v.l'li^  UuUou  Stales. 
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termined  bj  the  letter  of  the  law.    It  does  not  re-      I8I6. 
quire  the  collector  to  Uve  on  till  the  reward  is  reaped,  ^"^^1^^ 
but  the  right  descends  to  his  representatives.     If        ▼> 
there  be  a  private  inrormation,  the  common  mformer      cutor. 
gets  half  the  moiety  of  the  officers.     If  there  be  no 
informer,  they  are  entitled  upon  the  ground  of  like 
merit     The  title  of  the  informer  vests  upon  the  in- 
formation, and  the  collector  takes  his  place.     The 
law  provides  that  a  person  entitled  to  a  share,  who 
shall  desii*e  to  become  a  witness,  must  release ;  he 
must  renounce  and  lay  down  his  title  in  order  to 
qualify  himself  as  a  witness.  Where  the  forfeitures  arc 
recovered  in  consequence  of  information  by  tlie  offi- 
cers of  a  revenue  cutter,  a  share  is  given  to  them, 
but  no  body  pi^etends  that  their  successors  would 
take.     It  is  conceded  th&t  the  title  may  be  defeated 
by  a  remission  of  the  penalty;  but  that  is  a  condi- 
tion originally  attached  bypa  w.     The  collector  dies ; 
but  he  lives  in  his  deputy,  for  whose  conduct  his 
estate  is  responsible. 

Pinkney^  in  i-eply.  The  argument  dj-awn  irom  an 
equitable  construction, .  according  to  relative  merit, 
is  unsatisfactory.  The  law  holds  out  a  contingent 
prospective  reward ;  if  the  officer  dies,  it  is  gone,  and 
the. policy  of  the  law  is  sufficiently  satisfied.  But 
the  letter  of  the  law  is  clear  and  peremptory ;  the 
penalty  is  given  to  the  officer  where  it  ^'M  incurred, 
and  not  to  the  seizing  officer.  At  what  epoch  will 
you  stop,  in  fixing  the  character  of  the  person  enti- 
tled? At  tlie  seizure?  the  proseouti6n?  or  the  ren- 
dition oi  the.  jiulgment  ?  Atneitlicr:  for  the  word 
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1816.      ^  recweretT  is  the  emphatic  expressioD,  and  it  is  reco- 

^■^^^"■^^  vered  when  adjudged  and  received.    Every  other 

▼.        constructioo  is  arbitrary  and  fictitious.    The  presi- 

oQtor.  deaths  power  of  pardoning  is  a  conclusive  argument; 
if  the  right  vested,  it  could  not  be  thereby  devested. 
The  provision,  as  to  officers  wishing  to  become  wit- 
nesses, signifies  nothing.  Th^y  have  an  interest; 
not  a  vested  and  absolute  interest,  but  contingent 
upon  the  recovery,  and  if  they  think  fit  to  sacrifice 
it^  they  may  be  witnesses.  The  collector  did  not 
live  in  his  deputy;  the  law  purely  casts  the  responsi- 
bility upon  his  estate  as  t6  tlie  acts  of  the  deputy. 

Story,  {.,  delivered  the' opinion  of  the  courts  and, 
afjler  stating  the  facts,  proceeded  as  follows : 
.  As  the  United  States  have  not  asserted  any  claim, 
the  first  question  for  the  decision  of  the  court  is« 
whether  the  present  collector  andsurveyor,  the  ac- 
tual  incund^ents  in  office,  or  the  ^representatives  of 
the  late  collector  and  surveyor,  in  right  of  their  tes- 
tator and  intestate,  are  entitled  to  the  moiety  of  the 
money  received  in  satisfaction  of  the  judgment  above 
stftted,  and  now  in  the  curtody  of  the  circuit  court. 

By  the  express  provisions  of  faw,  all  penalties  and 
forfeitures  .accruing  under  the  embai^  acts,  with  a 
few  exceptions,  not  applicable  to  &is  case, areto  be 
distributed  and  acciDunted  for  in  the  manner  prescri- 
bed by  the  colledtion  law  pf  the  2d  of  March, 
1799,  cK.  122.  To  this  latter  act,  therefore,  the  ar- 
guments of  counsel  have  been  chiefly  directed;  and 
upon  the  true  construction  of  t  lie  89th  section  of^ 
act»  the  decision  of  this  cause  must  principally  rest 
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rhe  89th  section  enjoiniithe  collector,  within  whose  i8]6. 
lifltrict  a  seizure  shall  he  made,  or  forfeiture  incurred,  ^'^y^^^ 
to  cause  suits  for  the  same  to  be  commenced  without  ▼. 
delaj,  and  prosecuted  to  effect ;  and  authorizes  him  aiLr^^ 
to  receive  from  the  court,  within  which  a  trial  is  had, 
or  from  the  proper  officer  thereof,  the  sums  so  re* 
ceived,  after  deducting  the  proper  charges,  and  on 
receipt  thereof  requires  him  to  pay  and  distribute  the 
same  .without  delay,  according  to  law,  and  to  trans- 
mit, quarter-yearly  to  the  treasury  an  account  of  all 
the  moneys  received  by  him  for  fines,  penalties,  and 
forfeitures,  during  such  quarter.  The  91st  section 
declares  that  all  fine^,  penalties,  and  forfeitures,  re* 
covered  by  virtue  of  the  act,  and  not  otherwise  ap- 
propriated, shall,  after  deducting  all  proper  costs 
and  charges,  be  disposed  as  follows,  vi^^  ^^  one 
moiety  shall  be  for  the  use  of  the  United  States,  and 
be  paid  into  the  treasury  thereof,  by  the  collector 
receiving  the  same ;  the  other  moiety  shall  be  divided 
between,  and  paid  in  equal  proportions  to,  the  col- 
lector and  naval  officer  of  the  district,  and  surveyor 
of  the  port,  wher<ein  the  same  shall  have  been  in- 
curred, or  to  such  of  the  said  officers  as  there  may 
be  within  thie  same  district;  and  in  districts  where 
only  one  of  the  aforesaid  officers  shall  have  been  es- 
tablished, the  said  moiety  shall  be  given  fo  such  offi- 
cer.^'  Then  follow  provisions  referring  to  the  dis- 
tribution in  cases  where  the  recovery  has  been  had 
in  pursuance  of  information  given  by  any  informer, 
or  by  any  officer  of  a  revenue^  cutter. 

It  is  argued  on  behalf  of  the  present  collector  and 
surveyor,  that  upon  tl^e  true  construction  of  these 
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1816  clauses  no  title  to  a  distributive  share  of  penalties 
'•"^"^^''"^^  and  forfeitures. rests  until  the  money  has  been  acta* 
V.  ally  received  by  the  collector  from  the  officer  of  the 
^*cuton**^  court;  and  that  upon  such  receipt  it  vests  in  the 
proper  officers  of  the  customs  who  ar^  then  in  office. 
And  in  support  of  this  a^ument  it  is  further  asserted 
that  until  this  epoch  the  claim  is  a  mere  expectaqcjr 
and  n^t  a  rights  the  interest  being  in  abejance,  un- 
certain, and  contingent.  An  attempt  has  been  made 
to  press  the  language  of  the  act  mto  the  service  of 
this  argument  But  it  certainly  will  not  support  it : 
thft  language  of  the  act,  in  its  most  obvious  import^ 
does  not  seem  to  have  contemplated  any  charge  in 
the  officers  of  the  customs  between  the  time  of  the 
accruing  and  the  receipt  of  the  penalty  or  forfeiture. 
It  seems  prihcipally  to  have  been  adapted  to  cases 
of  the  most  ordinary  occuri'ence,  and  it  is  only  by  an 
ec^itable  construction  that  it  can,  in  aid  of  the  legis- 
lative intention,  be  brought  to  reach  the  present 
f!ase.  The  act  must  receive,  the  same  construction 
in  relation  to  forfeitures  in  rem^  as  in  relation  to  per- 
sonal penalties.  Both  arc  distributable  in  the  same 
manner,  and  subject  to  the  same  rules.  The  case, 
therefore,  will  be  first  considered,  in  reference  to 
forfeitures  in  rem. 

Whenever  a  forfeiture  in  rein  accrues,  it  is  by  the 
net  made  the  duty  of  the  collector  to  seize  the  thing, 
dO^  to  prosecute  a  suit  therefor,  to  final  judgment. 
The  kw  contemplates  that  he  may  seize,  upon  pro- 
XmhUi  Cause  of  seizure,  not  simply  in  cases  of  person- 
al \nowledgc,  but  upon  the  information  of  others. 
11^  seizes,  however,  athis  peril,  and  if  the  act  be  not 
Sa^tHiiiblc,  he  is  subject  to  a  personal  responsibility 
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lor  all  damages.     He  is  placed/ therefore,  in  a  situa-      1816. 
tion  in  which  he  is  bound  to  act,  and  yet  is  not  pro-   ^-^^^"^^ 
tected  against  the  legal  consequences  of  his  acts.     It        ▼. 
is  unquestionably  with  a  view  to  stimulate  his  vigi-  ^"^'J^^ 
lance,  and  reward  his  exertions,  that  the  law  has 
given  him  a  share  of  the  forfeitures  recovered  by  his 
enterprise  and  activity.     And  yet  it  would  follow 
upon  the  argument  which  has  been  stated,  that  the 
collector  who  seizes  uighf  be  liable  to  all  the  re- 
sponsibility of  the  act,  in  case  of  a  failure,  without 
receiving  any  of  the  fruits  of  his  toil,  if  crowned  with 
success.     This  certainly  would  seem  to  be  against 
the  policy  of  the  legislature,  as  well  as  against  the 
plainest  rules  of  equity.     It  Is  a  maxim  of  natural 
justice,  gui  sentit  commodum  smtire  debet  et  dhus;  and 
the  words  of  a  statute  ought  to  be  very  clear  that 
should  lead  to  a  diflrei*cnt  determination.     But  the 
case  is  not  left  to  the  result  of  general  reasoning 
upon  the  intent  and  policy  of  the  legislature.     It  iff 
not  true,  that  the  right  of  a  seizing  officer  to  a  djs- 
tributive  share  is  a  mere  ex|)ectancy.     By  the  com- 
mon law  a  party  qntilled  to  a  share  of  a  thing  for- 
feited, acquires  by  the  seizure  an  inchoate  rights 
which  is  consummated  by  a  decree  of  condcmnatinn. 
and  when  so  consummated,  it  relates  back  to  the  Hmv. 
of  the  seizure.     This  principle  is  familiarly  ap}^fed 
to  many  cases  of  forfeitures  to  the  crown ;  and  even 
in  respect  to  private  persons  entitled  to  forfeitures. 
the  interest  which  is  acquired  by  seizure  has  be<M> 
deemed  a  sufficient  title  to  sustain  an  action  of  de- 
tinue for  th«  property.     And  it  is  very  cloDr  that  the 
If^gidsiturM  Httnidily  Uup\  in  view  this  f^inoiple  of  the 
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1816.      common  law ;  for  the  act  has  expressly  provided  that 
^^^^^^  any  officer  entitled  to  a  part  of  the  forfeiture  may  he  a 
r.        witness  at  the  trial ;  and,  in  such  a  case,  he  shall  lose 
'  cntor.      his  share  in  the  forfeiture.  The  law,  therefore,  deems 
him  a  party  having  a  real  substantial  interest  jn  the 
cause^  and  not  a  more  expectancy — ^  a  fleeting  hope 
that  only  keeps  its  promise  to  the  ear,  but  breaks  it 
to  the  i^ense.'^    It  is  true,  that  tlie  act  in  making  dis* 
tribution  of  forfeitures  speaks  of  the  parties  entitled 
to    them  by  the  description  of  their  office;  but 
it  cannot^  with  any  colour  of  reason,  be  argued 
that  this  designation  of  office  meant  to  exclude  a 
designoHo  personce.      On  the  contrary,  it  is  most 
manifest  that  the  act  meant  to  point  out  the  person 
entitled  by  a  description  of  his  office..    The  (question 
then  recurs,  who  is  the  person  meant  under  this  de- 
scription of  office  ?  Is  it  the  person  who  happens  to 
be  in  office  when  the .  forfeltuix)  is  received  ?  Or  the 
person  who  was  in. office  when  the  seizure  was  made, 
and  v^bo  thereby  acquires  an  inchoate  right,  which 
the   subsequent  judgment  ascertained   and  fixed  r 
Tlie  words  may  be  literally  applied  indififercntly  to 
either;  but  in  point  oflaw,  they,  can  be  properly  ap- 
plied only  to  him  who  has,  under  the  same  descrip 
tiou  of  office,  already  acquired  a  vested  title,  incho- 
ate,  or  consummate,  in  the  forfeiture.  This  construe^ 
tion  is  fortified  by  a  rccurrenccr  to  other  provisions  in 
the  91st  section  of  the  act.     It  is,  in  the  first  place, 
provided  that,  in  all  cases  of  forfeitui^es,  recovered  in 
pursuance  of  infonuatlon   given   to  sUch  collector, 
(pointing  to  the  collector  entitled  to  a  distributive 
share.)  a  inoiety  of  the  moiety  shall  be  given  io  the 


OP  THE  UNITED  STATES.  473 

m  former.    The  grammatical  connexion  of  the  words,      1816. 
as  well  as  the  obvioud  exposition  of  the  clause,  sup- 
poses  that  the  collector  who  receives  the  informa- 
tion, and  commences  the  suit,  is  the  person  entitic^d 
to  the  distributive  share  of  the  forfeiture.     In  the 
next  place  it  is  provided,  that  when  the  forfeitures 
aro  recovered,  in  consequence  of  any  information 
giyon  by  any  ojfHcer  of  the  revenue  cutter,  one  moie* 
ty  thereof  shall  be  distributed  among  the  officers  of 
such  cutter.    Can  there  be  a  doubt  that  the  persons 
who  were  officers  at  the  time  of  the  information,  and 
not  those  who  were  officers  at  the  time  of  the  receipt 
of  the  forfeitures,  are  the  parties  entitled  to  this 
moiety  ?  Yet  the  same  reasoning  applies  here,  with 
equal  force,  as  in  the  case  of  the  collector.     So  by 
the  embargo  act  of  the  9th  January,  1809,  ch.  72. 
8.  12.,  forfeitures  recovered,  in  consequence  of  any 
seizure  made  by  the  commander  of  any  public  armed 
vessel  of  the  United  States,  are  to  be  distributed  ac- 
cording to  the  rules  of  the  navy  prize  act  of  the  22d 
April,  1800,  ch.  33.;   and  it  is  clear,  beyond  all 
doubt,  that  the  parties  so  entitled^  are  the  officers 
and  crew  at  the  time  of  the  seizure.     The  analogous 
rule,  in  cases  of  captures, /ure^e/Zt,  is  here  expressly 
alluded  to,  and  adopted  by  the  legislature,  and  that 
rule  stands  on  the  same  general  foundation  with  that 
of  the  common  law.     The  right  of  captors  to  prizes 
is  but  an  inchoate  rigl  .,  and,  until  a  condcmoation, 
no  absolute  title  attaches.     But  when  condciDnatioD 
has  passed  upon  tfie  property,  it  relates  back  to  ifae 
capture,  and  although  the  parties  have  died  in  Xix% 

Vol.  T  3  O 
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1816.      intermediate  time,  the  title  vests  inpraprio  vigore  im 


their  representatives. 
T.  Much  stress  has  been  laid  upon  the  clauses  in  the 

*'*^**^"  89th  and  9l9t  sections  of  the  collecticm  law  of  tlie 
2d  March,  1799,  which  authorize  the  collegtor  to 
receive  from  the  proper  officer  of  the  court  -the  mo- 
neys recovered  in  suits  for  penalties  and  forfeitures, 
and  which  require  him  to  pay  and  distribute  the 
same,  according  to  law,  among  the  officers  of  the 
customs,  and  other  parties  entitled  thereto.  Bui 
these  provisions  are  merely  directory  to  the  cbHec* 
tor,  and  do  not  vest  in  him  any  persona)  right  to  the 
money  received,  which  he  did  not  before  possess ; 
much  less  xlo  they  authorize  the  suppositiou  that, 
until  the  receipt,  no  title  vested  in  any  person.  It 
might,  with  as  much  force  and  proprieCy,  be  urged, 
that,  until  the  same  epoch,  no  right  to  the  other 
moiety  vestcil  in  the  United  States ;  for  the  statute  is 
equally  mandatory  and  precise  in  this  case  as  in  the 
other.  It  woulil,  however,  be  quite  impossible  to 
contend,  upon  any  legal  principles,  that  the  title  of 
the  United  States  was  not,  to  all  intents  and  purpo- 
ses, consummated  by  the  judgment. 

The  same  reasoning  which  has  been  used  in  re* 
spect  to  forfeitures  in  rem,  applies  to  pcrsdiial  penal- 
ties ;  and  it  is  unnecessary  to  repeat  it.  The  court 
are  clearly  of  opinion,  that  the  right  of  the  collector 
to  forfeitures  in  rem  attaches  on  seizure,  and  to  per- 
sonal penalties  on  suits  brought,  and  in  each  case  it 
is  ascertained  and  consummated  by  the  judgment ; 
and  it  is  wholly  immaterial  whether  the  collector  die 
before  or  after  the  judgment.    And  they  are  further 
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uf  opinion,  that  ihe  case  of  the  suireyor  is  not^  in      1816. 
this  respect,  distinguishable,  tfi  any  manner,  from      j^^^ 
that  of  the  collector.     They  are,  therefore,  of  opi-  „,     ^• 
nion,  that  the  representatives  of  the  deceased  coUcc*      eutor. 
tor  and  surveyor,  and  not  the  present  incumbents  in 
office,  are  entitled  to  the  distributive  shares  of  the 
moiety  of  the  money  now  in  the  registry  of  the  cir- 
cuit court. 

The  next  question  is  as  to  the  proportions,  in 
which  this  moiety  is  to  be  divided  between  the  re* 
presentatives  of  the  collector  and  surveyor.  What- 
ever may  have  been  the  practice  in  the  district  of 
Petersburg,  the  words  of  the  act  admit  of  no  reason* 
able  doubt  The  moiety  is  to  be  divided  in  equal 
proportions  between  the  collector,  naval  officer,  and 
surveyor,  or  between  such  of  the  said  officers  as 
there  may  be  in  the  district  There  was  no  naval 
officer  in  the  district  of  Petersburg,  and,  conse- 
quently, the  division  must  be,  in  equal  proportions, 
between  the  collector  and  surveyor. 

It  is  the  unanimous  opinion  of  this  court,  that  it 
be  certified  to  the  circuit  court,  that  it  is  the  opinion 
of  this  court, 

Ist  In  the  case  of  the  United  States  against  Jor 
seph  Jones  and  others,  that  the  moiety  of  the  mo- 
ney now  remaining  in  the  custody  of  the  circuit  court, 
in  the  proceedings  in  the  case  of  the  United  States, 
appellants,  against  Joseph  Jones  and  others,  men- 
tioned, should  be  paid  to  the  said  Joseph  Jones,  col- 
lector of  the  district  of  Petersburg,  to  be,  by  hinif 
divided  in  equal  proportions  between  Thomas  Shore, 
as  he  is  executor  of  the  last  will  and  testament  of 
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1816.      John  Shore,  deceased,  and  Reuben  M.  Gillian, -as  he 
'"'^T^^''^^   is  administrator  of  the  goods  and  effects  of  Andrew 

Pattwi*t      rn     t  1  I 

LessL-o      1  arbonc,  deceased. 

I<J^  2d.  In  the  case  of  Thomas  Shore  and  another 
against  Joseph  Jones  and  others,  that  the  repre- 
sentative of  thfe  late  surveyor,  b  right  of  his  intestate, 
was  entitled  to  receive  one  moietj  of  that  portion  of 
the  paoaltj  in  the  proceeding  mentioned,  which  is 
bj  law  to  be  distributed  among  the  several  revenue 
officers  of  the  district  wherein  the  penalty  was 
incurred. 


(LOCAL  LAW.) 

Patton^s  Lessee  v.  Easton. 

Uoder  the  act  of  the  leg^ftlmtnre  of  Tennessee,  passed  in  1797,  to  t.^ 
plain  an  act  of  the  leg^islatnre  of  North  Carolina,  of  1715,  a  posset- 
sion  of  seven  years  is  a  bar  only  when  held  under  a  grants  or  a  deed 
founded  o»*  a  granL 

The  act  of  assembly  vestiog  lands  in  the  trustees  of  the  town  of  flash- 
yille,  is  a  grant  of  those  lands,  and  when  the  defendant  shoii  d  no 
title  under  the  lruste«5S.  nor  under  any  other  errant,  his  possetsioo 
of  seven  years  was  held  insufficient  to  protect  his  title,  or  bar  that 
of  the  plauntiff  under  a  conveyance  from  the  trustees. 

Error  to  the  circuit  court  for  the  di^strict  of  West 
Tennessee.  This  was  an  ejectment  for  one  moiety 
of  a  lot  of  land  lying  in  Nashville.  The  cause  was 
argued  at  February  term,  1815,  by  Humphries  and 


OP  THE  UNITED  STATES.  477 

Jcnes^  for  the  plaintiff  in  error,  and  by  P.  B.  Key  and      1816. 

SuHxnnj  for  the  defendant,  and  wa«  continued  for  ad-    ^"^^"^ 

visement  to  the  present  term.  Lenee 

r. 
EasUm 

Marshaix,  CK.  Jm  delivered  the  opinion  of  the  Bfaioh  sift 
court 

The  legislature  of  North  Carolina,  while  Tennes- 
see was  a  part  of  that  state,  passed  an  act  establish- 
ing the  town  of  Nashville,  and  vesting  200  acres  of 
land  in  trustees,  to  be  laid  off  in  lots,  and  sold,  and 
conveyed  in  the  manner  prescribed  by  the  act  On 
the  1st  of  July,  1784,  subsequent  to  the  passage  of 
the  act  establishing  the  town,  the  trustees  executed 
a  deed  regularly  conveying  the  lot,  for  a  moiety  of 
which  ttiis  suit  was  brought  to  Abednigo  Lewellin. 
On  the  1st  of  April,  1810,  Shadrack  Lewellin,  heir 
at  law  of  Abednigo,  who  had  then  attained  his  full 
age  of  twenty-one  years,  for  seven  years  and  upwards^ 
executed  a  deed  conveying  the  land  in  controversy  to 
Francis  May ;  after  which,  and  previous  to  the  insti- 
tution of  this  suit,  Francis  May  conveyed  the  same 
land  to  the  lessor  of  the  plaintiff.  The  defendant 
produced  a  deed  dated  the  2d  of  February,  1793, 
executed  by  a  certain  Josiah  Love,  and  purporting 
to  convey  the  land  in  controversy  to  William  T. 
Lewis.  It  appeared  in  evidence  that  Lewis  had 
purchased  the  land  fairly,  and  paid  a  valuable  con- 
sideration for  it,  and  that  at  the  time  no  person  was 
in  possession  of  it  Immediately  after  this  convey- 
ance, Lewis  entered  into,  and  took  full  possession  of, 
the  premises,  made  valuable  improvements  thereon, 
and  continued  so  possessed  until  the  14th  of  Februa 
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1816.  179  1810,  when  he  sold  and  conyeyed  the  same  to 
William  Easton,  the  defendant,  who  entered  into  and 
took  possession,  and  continued  peaceably  possessed 
thereof,  until  the  12th  of  November,  1810,  when  this 
suit  was  instituted.  Upon  this  testimony,  the  de- 
fendanr^s  counsel  moved  the  court  to  instruct  the 
jury  that  the  defendant  was  protected  in  his  pos- 
session of  the  premises  by  the  laws  of  the  land, 
and  that  by  virtue  of  the  said  laws  the  plaintiff 
waa  barred  from  recovering  the  said  parcel  of 
ground  and  premises.  On  this  question  the  judges 
vyorc  divided  in  opinion,  which  question  and  division 
have  been  certified  to  tliis  court  as  prescribed  by 
law. 

The  evidence  is  not  so  stated  on  the  record  as  to 
present  any  point  for  the  consideration  of  this  court, 
other  than  the  question  whether  a  possession  of  seven 
years  is,  in  this  case,  a  bar  to  the  plaintiff's  action. 
This  question  depends  oh  the  construction  of  an  act 
of  the  legislature  of  Tennessee,  passed  in  the  year 
1797,  to  explain  an  act  of  the  legislature  of  North 
Carolina,  passed  in  the  year  1715. 

The  act  of  ]7Id,  after 'affirming,  in  the  first  and 
second  sections,  certain  irregular  deeds,  previously 
made,  under  which  possession  had  been  held  for  se- 
ven years,  enacts,  in  the  third  section,  ^^  that  no 
person,  or  persons,  or  their  heirs,  which  hereafter 
shall  have  any.  right,  or  title,  to  any  lands,  tene- 
ments, or  hereditaments,  shall  thereunto  enter  or 
make  claim,  but  within  seven  years  afler  his,  her,  or 
heir  right  or  title  shall  descend  or  accrue ;  and  in 
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default  thereof  such  person  or  persons  so  not  enter-  leie. 
ing  or  making  default  shall  be  utterly  excluded  and 
disabled  from  any  entry  or  claim  thereafter  to  be 
made.**  The  fourth  section  contains  the  usual 
savings  in  favour  df  infants,  &c.,  who  are  authorized 
within  three  years  after  their  disabilities  shall  cease 
^  to  commence  his  or  her  suit,  or  mdce  his  or  her 
entry.''  Persons  beyond  s^ :.  are  allowed  eight  years 
after  their  return ;  *^  but  that  all  possessions  held 
without  suing  such  claim  as  aforesaid,  shall  be  a  per- 
petual bar  against  all  and  all  manner  of  persons 
whatever,  that  the  expectation  of  heirs  may  not,  in 
a  short  time,  leave  much  land  unpossessed,  and  titles 
so  perplexed  that  no  man  will  know  from  whom  to 
take  or  buy  land." 

Tbe  judges  and  lawyers  of  the  state  of  North 
Carolina  have  been  much  divided  on  the  construc- 
tion of  this,  act ;  some  maintaining  that,  like  other 
acts  of  limitation,  it  protects  mere  naked  possession ; 
others,  that  the  first  and  second  secticfts  (which  are 
retrospective)  have  such  an  influence  on  the  third 
and  fourth,  (which  are  prospective,)  as  to  limit  their 
operation  to  a  possession  acquired  and  held  by  colour 
of  title.  This  court  is  relieved  from  an  investiga- 
tion of  these  doubts  by  a  case  decided  in  the  supreme 
court  of  North  Carolina,  in  which  it  was  finally  de- 
termined that  the  act  of  1715,  afforded  protection  to 
those  only  who  held  by  colour  of  title.  This  contest 
was  maintained  as  strenuously  in  Tennessee  after  its 
(reparation  from  North  Carolina  as  in  the  present 
state.  Anterior  to  the  decision  of  the  supreme 
rfeurt  of  North  Carolina,  which  has  been  m^intionod 
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1816.      tile  legislature  paMed  aD  act  to  settle  ^  the  true  eon- 
^"f^^^^  struction  of  the  existing  laws  respecting  seyen  years' 
possession,'*  in  which  it  is  enacted,  ^  that  in  all  cases 
wherever  anj  person,  or  persons,  shall  have  had 
seven  years'  peaceable  possession  of  any  land,  by  vtr- 
iue  of  a  grcmt^  or  deed  of  cmveyanee  fomded  upon  a 
grants  and  no  legal  claim  by  suit  in  law,  by  such,  set 
up  to  said  land,  within  the  above  term,  that  then, 
and  in  that  case,  the  person,  or  persons,  so  holding 
possession  ^  aforesaid,  -shall  be  entitled  to  hold  pos* 
session  in  preference  to  all  other  claimants,  such 
quantity  of  land  as  shall  be  specified  in  his,  her,  or 
their,  said  grant,  .or  deed  of  conveyance,  founded  on 
a  grant  as  aforesaid."     The  act  then  proceeds  to 
bar  the  claim  of  those  who  shall  neglect,  for  the 
term  of  seven  years,  to  avail  themselves  of  any  title 
they  may  have.     As  not  udfrequently  happens,  this 
explanatory    law    generated   as   many,  doubts   as 
the  law  it  was  intended  to  explain.     On  the  one 
part  it  was  contended,  that  being  designed  for  the 
sole  purpose  of  removing  all  uncertainty  respecting 
the  construction  of  the  act  of  1715,  its  provisions 
ought  to  be  limited  to  its  avowed  object,  and  a  doubt 
had  never. existed  whether  it  was  necessary  for  a 
person  in  possession  to  show  more  than  a  colour  of 
title,  a  deed  acquired  in  good  faith,  in  order  to  pro- 
tect himself  under  that  act ;    so,  nothing  farther 
ought  to  be  required  in  order  to  enable  him  to  avail 
himself  of  the  act  of  1797.    That  if  it  should  be 
necessary  to  trace  a  title  up  to  a  gi*ant,  the  act  of 
1797,  instead  of  quieting  possession,  would,  in  pre* 
cess  of  time,  strip  a  very  long  possession  of  that  pre- 
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tecting  quality  which  the  policy  of  all  other  eoun« 
tries  bestowed  upon  it ;  that  the  act  of  1797,  was 
obviously  drawn  with  so  much  carelessness  as,  in 
some  of  its  parts^  to  exclude  the  possibility  of  a  lite- 
ral construction;  and,  for  this  reason,  ^,  more  liberal 
construction  would  be  admissible  in  order  to  effect  its 
intent    It  was,  therefore,  insisted  not  to  be  neces- 
sary for  the  defendant,  holding  possession  under  a 
bona  fide  conyeyance  of  lands  which  had  been  actu- 
ally  granted,  to  deduce  his  title  from  the. grant ;  but 
that  it  was  sufficient  to  show  that  the  land  had  heeh 
granted,  and  that  he  held  a  peaceable  possession,  of 
seven  years  under  a  deed.     On  the  other  part  it  was 
contended,  that,  on  this  point,  there  is  no  ambigui^ 
in  the  words  of  the  act    The  seven  years^  posses- 
sion, to  be  available,  must  be  ^<  by  virtue  of  a  grant, 
or  of  a  deed  founded  on  a  grant^^    It  is  as.  essential 
that  the  deed  should  be  founded  on  a  grant,  as  that  a 
deed  should  exist    A  possession  of  seven  years  does 
no  more  in  the  one  case  than  b  the  other  bar  a  legal 
title.    The  words  of  the  act  being  perfectly  clear ; 
they  must  be  understood  in   their  natural  sense. 
When  confined  to  different  deeds,  founded  on  the 
same  patent,  or  to  deeds  founded  on  different  patents, 
for  the  same  land,  although  some  cases  of  fair  pos- 
session may  be  excluded  from  their  operation,  yet 
they  will  apply  to  the  great  mass  of  cases  arising  in 
the  country. 

This  question,  too,  has,  at  length,  been  decided  in 
the  supreme  court  of  the  state.  Subsequent  to  the 
division  of  opinion  on  this  question,  in  the  circuit 
courts  two  cases  have  been  decided  in  the  supreme 
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1816.      court  for  tlie  state  of  Tennessee,  which  have  settled 
the  construction  of  the  act  of  I7S7.    It  has  been  de- 
cided, that  a  possession  of  seven  jcars  is  a  bar  onlj 
when  held  ^^  under  a  grant,  or  a  deed  founded  on  a 
grant'^     The  deed  must  be  connected   with  the 
grant.    This  court  concurs  in  that  opinion.    A  deed 
cannot  be  ^^  founded  on  a  grant''  which  gives  a  title 
not  derived  in  law  or  equity  from  that  grant ;  and  the 
vrovds  founded  on  a  grants  are  too  important  to  be 
discarded.     The  act  of  assembly  vesting  lands  in 
the  trustees  of  the  town  of  Nashville,  is  a  grant  of 
those  lands,  and  as  the  defendant  shows  no  title  un- 
der the  trustees,  nor  under  any  other  grant,  his  pos- 
session of  seven  years  cannot  protect  his  title,  nor 
bar  that  of  the  plaintiff.     And  this  is  to  be  certified 
to  the  circuit  court  for  the  district  of  West  Tennes- 
see. 

Certificate  for  the  plainti/f. 


(liOCAL  LAW.) 

Ross  AND  Morrison  v.  Reed. 

Where  the  plaintiff  in  ejectment  claimed  title  to  landi  in  tbe  state  ot^ 
Tennesi^e,  under  a  grant  from  said  state,  dated  the  36th  of  April, 
1809f  founded  on  an  entiy  made  in  the  entry  taker's  office,  of  Wash* 
ington  count  J,  dated  the  Sd  of  January,  1779,  in  the  name  of  J. 
McDowell,  on  irhich  a  warrant  issued  on  the  1/thof  May,  1779,  to 
the  plaintiff,  as  the  assignee  of  J.  McDowell,  and  the  defondantt 
claimed  under  a  grant  £rom  the  state  of  Norlh  Carolina,  dated  the 
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9Ui  of  Augutti  1787,  it  WM  determiiiad  that  ihm  prior  <filry  woiflht       1816* 
be  attached  to  a  junior  gttHifiojii  tooremach  an  elder  gnjkt,  and    s,^v^^ 
that  a  surrey  >aTing  been  made,  and  a  prant  isined  upon  M*Ilovr-     j^ggg  hq^ 
ell*8  cntiy,  in  the  name  of  the  plaintiff,  calling  him  anigneee  of     Moniaon 
McDowell  WBM/inmafacie  evidence  that  the  entiy  was  the  plaintiff  '■       ^J^ 
property ;  and  that  a  warrant  ii  raificiently  certain  to  be  sustained, 
if  the  objecte  coiled  Jbr  are  identified  by  the  tiktimony,  or  unless 
the  calU  would  equally  well  suit  more  than  one  placo. 

Error  to  the  circuit  court  for  the  diatrict  of  East 
Tennessee. 

The  defendant  in  error,  who  was  plaintiff  in  the 
court  below,  claimed  title  under  a  grant  from  the 
state  of  Tennessee,  bearing  date  the  26th  day  of 
April,  1809,  founded  on  an  entry  made  in  the  entry 
taker's  office  of  Washington  county.  No.  975,  dated 
on  the  2d  day  of  January,  1779,  in  this  name  of  John 
McDowell,  for  500  acres  of  land,  on  which  a  warrant 
issued  on  the  17th  day  of  May,  1779.  The  defend- 
ants in  the  court  below,  now  plaintiffs  in  error,  claim 
under  a  grant  from  the  state  of  North  Carolina  4o 
John  Henderson,  dated  the  9th  of  August,  1787,  and 
a  deed  of  conveyance  from  John  Henderson  to  the 
defendant,  Ross,  duly  executed  and  registered. 
Morrison  held  as  tenant  under  Ross. 

At  the  trial  of  tlie  cause,  a  bill  of  exceptions  was 
taken  by  the  defendants,  in  which  was  stated  a  trans- 
cript taken  from  the  book  procured  from  the  office 
of  the  secretary  of  state  of  the  United  States,  which 
contains  reports  of  the  lands  entered  in  Sullivan  and 
Washington  counties ;  also  a  copy  of  the  warrant 
issued  to  John  McDowell  for  500  acres  of  land,  both 
of  wliich  are  certified  by  the  clerk  to  the  commis- 
*?ioner  of  East  Tennessee.     Also  the  grants  undcj 
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1816.  which  each  party  claims,  the  deed  of  coDveyance 
from  Henderson  to  Ross^  together  with  the  viva 
voce  testimony  of  the  witnesses  produced.  It  then 
proceeds  io  state  "  that  the  defendants  contended^ 
Ifi*,  TWt  having  tlie  eldest  grant,  the  plaintiff  could 
not  recover,  unless  h^  had  shown  a  prior  entry,  which 
the  law  would  consider  special  for  the  place  now 
claimed,  and  produced  satisfactory  evidence  that  the 
right  was  vested  in  him.  That  as  no  proof  had 
been  given  that  Reed  had  ever  purchased  or  paid 
any  consideration  for  M^PowelPs  entry,  he  could  not, 
in  virtue  of  that  entry,  entitle  himself  to  a  verdict 
That  the  mere  statement  in  the  survey  and  grant 
that  Reed  was  assignee  of  McDowell,  was  no  evi- 
dence whatever  of  that  fact  2d.  That  if  such 
proof  had  been  given,  still  he  could  not  recover, 
because  the  proof  sho^s  that  the  objects  called  for 
in  the  entry  existed  at  two  places,  some  distance 
from  each  other;  and,  therefore,  the  entry  was  am- 
biguous and  doubtful.  But  the  court  charged  and 
instructed  the  jury  thp.t  the  circumstance  of  a  survey 
having  been  made,  and  a  grant  issued  upon  M^Dow- 
ell^s  entry,  in  the  name  of  Reed,  calling  him  assignee 
of  McDowell,  vras  prima  facie  evidence  that  the  entry 
was.  the  property  of  Reed.  And  that  it  was  true  if 
the  calls  in  an  entry  would  equally  well  suit  more 
than  one  place,  it  would  not  be  considered  special 
for  either  place ;  but  it  was  for  the  jury  to  determine^ 
from  the  evidence,  whether  the  place  spoken  of-  on 
the  south  side  of  Holston  would  as  well  suit  the  call» 
of  "ftio  entry  as  the  one  on  ihe.norih  side ;  -anJ  that, 
except  for  J[amcs  King^js  testimony,  he  had  hardly 
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eter  heard  an  entry  better  established  than  the  one     isis. 

now  under  consideration.*'  "n^^^ 

There  was  a  verdict  and  judgment  in  favour  of  the  Momaoo 
plaintifi^  and  the  cause  was  brought  up  to  this  court      p^, 
by  writ  of  error. 

ToDD)  J.,  delivered  the  opinion  of  the  court '        Much  tM. 

It  is  now  objected  by  the  plamtifis  in  error,  that 
the  transcript  first  mentioned  contains  nothing  but  a 
naked  designation  of  number,  date,  person's  name, 
and  number  of  acres,  but  no  description  of  the  land 
whatever;  not  even  specifying  the  eounhf  where 
situate. 

To  this  objection  it  may  be  answered,  that  it  is  a 
fact,  which  will  appear  from  the  reports  of  cases  de- 
cided in  the  courts  of  Tednessee,  that  the  books  con* 
taining  entries  for  land  in  the  counties  of  Sullivan 
and  Washington  have  been  lost  or  destroyed.  It  is 
also  a  fact  that  the  original  of  the  transcript  under 
consideration  was  directed,  by  a  statute  of  Tennes- 
see, to  be  procured  and  deposited,  in  the  commis- 
sioner's office ;  and  copies  therefrom,  certified  by  the 
clerk,  are  declared  to  be  evidence  in  the  courts  of  th^t 
state ;  but  a  conclusive  answer  is  furnished  by  an 
examination  of  the  bill  of  exceptions :  it  was  not  ob- 
jected to  >Q  the  court  below. 

The  same  answers  may  also  be  given  to  the.  objec- 
tion taken  to  the  copy  of  the  warrant 

Under  the  laws  of  North  Carolina  for  appropria- 
ting the  vacant  lands,  an  entryys  made  with  the  entry 
taker  before  a  warrant  issues :  the  warrant  describes 
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1816.      the  land  specified  in  the  entry :  the  special  or  loca- 
^^llll^^2a^  tive  calls  for  appropriation  of  the  land  can  be  seen- 
MoniMD    and  examined  as  well  from  a  yiew  of  the  warrant  ad 
BMd.      from  the  entry.    In  consequence  of  various  frauds 
respectmg  warrants^  they  were  by  law  to  be  submit* 
ted  to  a  board  of  commissioners,  and  if  decided  to 
be  valid,  the  original  was  deposited  with  the  com- 
missioner, and  copies,  certified  by  the  clerk,  were  to 
be  received  in  evidence.    The  copy  of  the  warrant, 
in  this  case,  corresponds  with  these  regulations,  and 
was  properly  received,  nor  was  it  objected  to  in  the 
court  below. 

The  practice  in  the  courts  of  Tennessee,  of  attach- 
ing a  prior  entry  to  a  junior  grant,  to  overreach  an 
elder  grant  m  an  action  of  ejectment,  was  brought 
into  the  view  of,  andrecognized  by, this  court,' in  the 
case  of  Polk  v.  Hill  et  al. ;  it  is,  therefore,  not  now 
to  be  departed  firom. 

The  location  in  this  case,  upon  the  face  of  1h^ 
warrant,  appears  to  be  suflliniently  certain  to  be 
sustained,  if  the  objects  called  for  are  identified  by 
the  testimony,  or  unless  the  calls  would  equally 
well  suit  more  than  one  place.  These  were  ques- 
tions properly  submitted  to  the  jury;  there  was, 
therefore,  no  error  in  the  charge  and  instructi(m 
given  on  this  point  Nor  was  there  error  in  the  re- 
sidue of  the  instruction.  It  is  a  general  principle  to 
presume  that  public  officers  act  correctly  until  the 
contrary  be  shown.  It  must,  therefore,  be  presumed 
that  the  officer,  when  he  surveyed  M^DowelPs  entiy, 
in  Reed's  name,  had  sufficient  evidence  produced  to 
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satisfy  him  that  Reed  was  the*owner  of  it,  and  this      l^i^ 
presumption  is  increased  by  the  act  of  another  officer 
in  issuing  the  grant ;  these  circumstances  furnished 
prima  facie  evidence,  at  least,  that  he  was  the  owner. 

Judgment  affirmed. 


APPENDIX 


NOTE  I. 
Extradfrom  thepr^^iee  io  BiWs  ReparU  qfeoMii  in  tht  Ccurt  f^ 

*^  The  rules  of  landed  proper^  in  Kentarkj  are,  In  an  end* 
nent  degree,  the  creatores  of  tiie  eonrt — a  species  of  jodielal 
legislation.  The  dispotes  between  claimants  under  the  laws 
of  Virginia  haTe  grown,  prindpalljt  out  of  two  requbitions.in 
the  statnte  of  1 779.  The  one  requiring  of  those  claiming  rights 
of  settlement,  or  of  pre-emption,  fo  ofctain  cerdficates  fW>m  the 
commissioners  appointed  for  that  purpose,  mentioning  the 
oanse  of  the  claim,  the  number  of  acres,  and  ^  describing,  as 
near  as  maj  be,  the  particular  location;^  the  other,  requiring 
the  holders  of  land  warrants  to  lodge  them  witti  the  surreyor, 
and  in  a  book  to  be  kept  for  that  purpose,  to  **  direct  the  loca- 
tion tliereof  so  J|ieda02f  and  preeiseZy,  asthat  Men  may  l>e  ena- 
bled,'  with  certainly,  to  locate  warrants  on  the  a^i^cent  refidu- 
nm.^  The  text  was  short  and  norel:  the  commentary  was 
left  to  the  direction  pf  the  judges.  The  ancient  depositories  of 
the  law  giTC  but  little  light  to  guide  the  exercise  of  this  discre- 
tion. The  roles  for  construction  of  deeds  gave  some  aid;  but 
this*  was  ihr  short  of  what  was  wanted.  For  a  time,  unlettered 
by  precedent,  undirected  by  rule,  each  deddon  was  but  fii^t— 
multiplication  of  facts  gare  precedents,  and  precedents  haTe 
grown  into  doctrine.    The  statute  requires,  first,  a  desciiption 

mLL.y.ChmCRn.9^.;  1  LitL  E. L.  K.  4Xn,  X 
h  Chan.  JU9.95.    1 LUL  410. 
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of  the  particular  tract,  specially  aiicl  preciiiely ;  that  it  to  aay, 
that  the  description  Bhall  apply,  certainly,  to  one  idenlical  tracts 
and  not  Hmeeriainlyy  or  equally  to  two^  or  diTeri.  Next  that 
this  description  shall  enable  others  to  find  and  know  tlie  identi- 
cal tract  intended.  The  statute  intends  the  entry  in  the  sur- 
reyor's  book,  to  be  notice  to  all  persons  of  the  appropriation. 
The  question  arising  out  of  the  entry  is,  does  it  contain  that 
description  which  was  sufRcient  to  operate  as  notice  of  an  ap- 
propriation of  a  particular  tract.  'J'his  question  is  analysed  into 
the  identity  and  notoriety  of  the  objects  referred  to  in  the  lo* 
calion.  That  is  to  say,  the  entry  must  contain  proper  allosion 
and  reference  to  known  and  certain  objects,  which  shall  seire 
as  indices  U}  the  particular  tract  of  laud  intended  to  be  appro- 
priated. 

*<  Identity  is  absolutely  necessary  in  the  iuTestigation  of  ere- 
fj  question  of  meiun  ei  ttium.  The  propriety  of  makhig  idenr 
iity  one  subject  of  inquiry  in  testing  entries,  needs  no  explana? 
tion.  But  in  deciding  upon  what  description  is  sufficient  to 
giye  idfintiij^^or  indiFidualtty  to  the  location,  Yarious  rules  have 
been  established,  whereby  entries,  apparently  admitting  of  di- 
versity of  9gure§,  have  been  helped,  and  rendered  identical  by 
construction.  A  locatiooy  ^  to  include  his  cabin,"  in  matter 
of  lapts,  admits  of  divers  surveys,  each  of  which  may  inclose 
the  cabin,  and  yet  have  not  an  acre  in  common,  if  the  locator 
could  take  any  one  of  these  circnoEgaccnt  tracts,  as  whim  or 
fancy  may  direct,  it  is  evident  that,  until  this  choice  was  made 
knowo^by  some  act  posterior  to  his  entry,  others  could  not 
know  the  adijacent  residuum,  nor  appropriate  it  wltli  certainty. 
But  as  tmUter  qf  tant^  tlie  courts  have  established  as  a  rule,  in 
such  cases,  that 'the  survey  shall  be  in  a  square^  with  lines  due 
porth  or  south,  ^ast  and  west,  the  cabin  at  the  intersection  of 
^e  diagonals.  Thus,  (tne  quantity  being  e^ipressed.)  when  the 
p^rticulair  cabin  is  ascertained,  the  location  is  reduced  to  ma? 
thematical  certainty,  appropriate  to  one  precise  identical  tract 
This  is  one  example,  among  many,  of  which  yon  will  read  in 
these  reports. 

'*  The  identity  of  the  tract  being  ascedained,  the  inquiry  is, 
^vhether  the  (/e^mp/iojuwas,  at  the  date  of  the  location^  with  the 
snrve^'or,  ftuffirient  to  enable  others  to  find  and  know  It. 
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"  Tbw  braucb  of  the  Bubjeet  has  called  forth  marty  deci&ioDS, 
and  embracea  the  doctrine  of  no/ortWy,  m>  frequently  recurrifig 
In  question^  upon  conflicting  ctaims. 

^  This  rule  »,  that  the  location  must  contain  such  expres- 
sions and  allusions  to  objects,  natural  or  artificial,  as  would 
enable  others,  using  reasonable  diligence  of  inquiry,  to  ascer- 
tain the  particular  tract  intended  to  be  appropriated.    A  refer- 
ence to  obdcure  objects,  known  to  the  locator  only,  without  pro- 
per directions  for  finding  them^conld  not  satisfy  the  reqirisitions 
of  the  statute,  although  the  figure  of  the  land  could  he  precise- 
ly described,  if  the  beginning  could  be  ascertained,    For  such 
reference  to  obscure  objects,  although  it  might  enable  the  lo- 
cator himself  to  appropriate  the  adjacent  restduum^  would  not 
enable  others  to  do  it.    This  required  reference  to  kno^^n  obr 
jects,  by  their  known  appellations,  or  other  distinguishing  cha- 
racteristics,  Is  essential  to  every  geographical  description,  and 
is  foonded  in  the  very  constitution  of  language,  as  the  medium 
of  comnwoicating  the  ideas  of  one  man  to  another.      The 
geographer  must  draw  his  equator,  and  establish  and  make 
known  his  first  meridian,  before  he  can  describe,  hitelligiblj,  the 
relative  positions  of  the  different  parts  of  the  earth,  and  of  the 
countries  he  describes.    The  surveyor  inust  hare  his  first  po- 
sitions, from  whence  to  take  his  bearings  and  distances,  his  lati- 
tude and  departure.    In  langnai^e,  the  sign  and  the  thing  signi- 
fied by  articulate  sounds  must  be  agreed  upon,  and  mutually- 
made  known,  before  men  can  converse  intelligibly  one  with  an- 
other.   The  substances  must  be  pointed  out,  and  the  names 
repeated,  before  the  child,  or  the  foreigner,  understands  what 
we  mean  by  /otief,  ivo/er,  and  cainfu    T^ere  is  no  natural  con- 
nexion between  words  and  the  ideas  they  are  intended  to  stand 
for,  otherwise  there  would  be  but  ope  language  among  all  men. 
But  sounds,  as  the  representatives  of  ideas,  are  of  mere  arbi- 
trary Imposition;   therefore,  language  is  properly  defined  *  a 
system  of  articulate  sounds,  significant  by  compact.'  Thiseom- 
pact  is  established  by  common  consent,  use,  and  custom,  in 
every  country.    It  is  this  established  use,  custoifi,  and  com- 
mon 'Consent,  which  makes  names,  words,  and  terms,  mark  and 
sigiufy  particular  ideas.    All  men,  therefore,  who  speak  intcRl- 
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ph\j  to  otherBi  mast  qm  words  which  stand  for  ideas,  and  em- 
ploy those  Words  according  to  their  common  use  and  accepter 
tlon  in  the  language  of  the  country.  A  man  who  would  use 
three  to  dgniQr  eight,  would  deceiye  his  hearers.  He  who 
would  speak  to  others  of  substances  and  objects  by  sounds  ne- 
Tier  before  used  to  signify  those  things,  without  any  explana* 
tion  to  make  known  his  metoing,  would  be  guilty  of  an  abuse 
of  language,  by  uttering  empty  sounds,  and  nothing  else.  From 
known  ideas,  the  mind  maybe  conducted  to  the  knowledge 
of  things  new,  and  before  unknown.  But  from  things  unknown 
to  attempt  to  describe  thlngk  moi^  unknown,  so  far  from  help- 
ing us  to  knowledge,  serves  only  the  more  to  perplex  and  be- 
wilder the  mind.  Allocator  udng  «ror|ds  which  stand  for  Ideas 
in  his  own  mind,  but  wluch  do  not  convey  the  same  ideas,  or 
no  certain  ideas,  to  the  mind  of  others,  has  not  complied  with 
the  requidtions  of  the  statute.  Should  he  allude  to  a  water 
course  only^  by  a  name  unheard  of  by  others,  and  arbitnirily 
imposed  by  himself^  he  does  not  write  intelligibly  to  others 
Bo,  *  to  include  a  tree  in  f  forest,  whereon  he  has  marked  the 
initials  of  his  name,'  may  indentify  the  land  in  his  own  mind, 
but  does  not  communicate  to  olhers  a  competent  idea  of  the 
intended  appropriation.  Locators  must  have  reference  to  pb* 
jects  known  to  others  by  their  usual  names,  or  by  terms  in 
common  use  and  acceptation,  describe  and  make  knoWn  the 
objects  intended. 

**  Notoriety  is  either  abiohUe  or  relative.  Absolute,  as  where 
the  object  is  known  so  generally  that,  according  to  the  usual 
courtesies  and  intercourse  among  men,  the  presumption  is  irre- 
ristibie,  that  any  one  using  ordinary  inquiry  might  have  been 
conducted  to  the  place,  as  Lexington,  Bryanf s  Station,  the 
Lower  Blue  Licks,  &ic.  Relative,  as  where  the  particular  ob- 
ject is  not  actually  known,  but  is  ascertainable  by  reasonable 
•djligence— as  one  mile  east  of  the  Lower  Blue  Licks,  Sic* 

^  As  the  record  in  the  books  of  entries  is  to  have  the  effect 
of  general  notice  to  all  holders  of  warraots,  the  entry  must  con- 
tain apt  reference  to  objects  known  to  the  generalUy  o(  persons 
acquainted  in  the  neighbourhood  of  the  intended  appropriation. 
Neither  will  the  proof,  that  the  particular  conflicting  claim- 
ant had  knowledge  of  the  appropriation  in^endedl,  suffice  to 
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help  out  an  entry  in  a  eontroverej  with  hiiQ,  as  is  ac^odgecl  ia 
Beyeral  cases,  and,  as  I  think,  very  properly.  Isi  That  would 
be  to  make  the  entry  ralid  as  to  some,  and  inyalid  as  to  others, 
as  is  more  fully  explained  in  Craig  t.  Felham,  Pr.  Dec. 
286-7.  2d.  That  would  be  to  test  the  entry,  not  by  the  re- 
cord, but  by  matters  out  of  the  scope  of  the  record.  Sd.  It 
would  put  men's  estates  upon  a  tenure  too  slender  and  uncer- 
tain, without  any  sufficient  safeguard  against  the  perjury  or 
mistakes  of  a  solitary  witness ;  whereas  evidence  of  notoriety 
being  an  appeal  to  Fervero/ understanding  ond  knowledge  of  the 
people  of  the  neighbourhood,  is  capable  of  being  rebutted  and 
disproved,  if  untrue,  by  chilling  upon  other  men  who  had  equal 
opportunities  of  information  on  the  subject.  4th.  To  admit 
proof  that  a  particular  person  understood  the  entry,  would  be 
to  test  the  signification  and  propriefy  of  the  language  of  the 
entry,  not  by  the  standard  of  general  use  and  common  accep- 
tation, but  by  the  particular  ideas  of  two  individuals. 

"  Notoriety  must  have  been  co-eiistent  with  the  entiy.    The 
location  when  made,  if  valid,  is  to  stand  fornodee  of  appropria- 
tion from  that  time.     Words  conveying  to  others  no  precise 
idea  of  appropriation,  at  the  time  used,  because  they  were  not 
conformable  to  objects  then  iu  existence;  or,  because  the 
names  and  terms  employed  had  not  then  been  annexed,  in 
common  use  and  understanding  of  the  neighbourhood,  to  any 
individual  object,  being  signs  without  any  thing  signified,  can- 
not^ without  abuse  of  language  and  of  truth,  be  made  to  apply 
to  ifftet'tnade  objects,   or  after-acquired  names.     *  A.  enters 
for  400  acre.,  to  include  his  cabin.*     M  the  time  he  h'ld  no  ca- 
biuj  and,  therefore,  his  entry  was  null,  appropriating  no  land. 
One  year  afterwards  A.  onilds  a  cabin.    Ought  he  to  be  per- 
mitted to  hold  land  around  it  by  virtue  of  his  entry  before 
the  fact?  If  80|  A.  has  had  one  year  to  make  his  choice  of  the 
countfy.    To  suffer  him  to  hold  by  relation  tp  the  time  of  his 
entry  would  l>e'a  fraud  upon  intermediate  purchasers.     To 
suffer  him  to  hold  against  after  purchasers,  would  l>e,  1st,  To 
make  the  same  entry  valid bbA  invalid;  good  against  some  per- 
.Bonsi  and  nnll  as  to  otherr,  of  which  enough  has  been  said  be- 
fore^    2d  To  refer  his  claiip>  not  to  the  truth  of  the  recorded 
efttry,bat  to  mere  oecupancy.  8d  .To  make  an  act  not  valid  In  the 


494  APPENDIX. 

begiimiiig,  grow  ralid  and  le^  in  the  Upse,  whieh  is  eontniy 
Id  a  maxim  in  law.     *  QyMl  ab  initio  noti  vaM^  m  Iradti  /em- 
jwrif  not!  eofnMifeictl>   Noy's  Max.  0.    In  illoBtration  of  the 
mazim»  Noj  putteth  the  case  of  A.  'remainder  limited  to 
A:,  tlieson  of  A.B.   Haying  no  such  son,  and  aAerWaida  a  bod 
is  bom  to  him,  whose  name  is  A.,  duriDg  the  particular  estate*' 
the  remainder  is  Toid,  whether  the  entiy  alluded  to  objects  noi 
thin  exUHiig^  or  employed  names,  or  terms,  not  then  standing 
for  signa  tfthe  existing  ol^ects^  or  signs  of  ideas  among  the  ge* 
nerality  of  tliose  acquainted  in  the  neighbourhood,  the  reason 
is  the  same  for  denying  validity  to  the  entry  by  means  of  alter 
notoriety.    To  test  the  entry  by  any  other  standard  than  the 
significancy,  or  insignlficitncy,  of  the  words  at  its  date,  would 
produce  an  inconstancy  and  sbiftiog  of  locations.      Objects 
lose  their  old  names,  and  acquire  new  ones.    Names  of  streams 
are  transposed  in  the  progress  of  time,  and  of  the  settlement  of 
the  country.     Upon  the  doctrine  that  after  notoriety  should 
apply  to  a  previous  entry,  the  identity  and  ralidity  of  entries 
would  be  referred,  not  to  one  uniform  standard  expressed  in 
the  (ace  of  each  entry,  but  to  perplexed  and  different  standards, 
a<^cording  to  the  dates  of  the  entries  happening  to  conflict 
Thus  the  date  of  a  subsequent  conflicting  entiy,  would  make  a 
part  of  a  prior  entry,  and  affect  its  validity  or  inTalidity.** 

r  4  Coke  61.     10  Coke  62.     Plowd.  344. 


NOTE  n. 

On  the  Praetiee  m  Prize  Cauaes. 

In  some  of  the  district  courts  of  the  United  States  (to  which 
courts  the  exclusive  jurisdiction  m  the  first  instance  beloqgs) 
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great  irrej^larities  hare  crept  into  the  praettce  la  price  eaoiei. 
These  irregularities  have  been  censured  at  the  har,  and  occa- 
sionally noticedi  wilh  expressions  of  regret,  by  the  supreme 
court  It  is  hoped,  thereforci  that  an  attempt  to  sketch  an  out 
line  of  the  regular  practice  of  prise  courts,  in  some  of  the  more 
important  particulars,  may  not  be  without  use  to  the  profesuon. 
This  outline  will  be  principally  copied  from  the  rules  of  the 
British  courts,  which,  as  far  as  cases  haTc  arisen  to  which  they 
cbuld  apply,  have  been  recognised  and  enforced  by  the  supreme 
court  of  the  United  States;  and,  for  the  most  part,  are  conform- 
able with  the  prise  practice  of  France,  and  other  European 
countries,  as  will  appear  by  a  reference  to  the  laws  and  treaties 
quoted  in  the  margin.  The  letter  of  Sir  William  Scott,  and 
Sir  John  Nicholl,  to  Mr.  Jay,  written  in  September,  1794,  which 
is  printed  in  the  appendix  to  Cfaitly*s  Law  of  Nations,  (Ameri- 
can edition,)  and  Wheaton  on  Captures,  affords,  as  far  as  it 
goes,  a  Yeiy  satisfactory  and  luminous  riew  of  the  subject 
Something  more  in  detidl,  howcTer,  may  be  desirable  to  these 
who  are  not  familiar  with  the  admiralty  practice. 

As  soon  as  a  vessel  or  other  thing  captured  as  prize,  arrives  in 
our  ports,  notice  should  be  given  thereof  by  the  captors  to  the 
district  judge,  or  to  the  commissioners  appointed  by  bun,  that  the 
examinations  of  the  captured  crew,  who  are  brought  in,  may  be 
regularly  taken  in  writing,  upon  oath,  in  answer  to  the  standing 
interrogatories.  These  are  usually  prepared  under  the  direction 
of  the  district  judge,  and  should  contain  sifting  inquiries  upon  all 
points  which  can  affect  the  question  of  prize.  The  standing 
interrogatories  used  in  the  English  high  court  of  admiralty,  (I 
Bob.  381.,)  have  been  drawn  up  with  great  care,  precision,  and 
accuracy,  and  are  an  excellent  model  for  other  courts.  They 
were  generdly  adopted  during  the  late  war  by  the  district  judges 
in  the  principal  states,  with  a  few  additions,  and  scarcely  any 
variations.  The  examinations  upon  these  Interrogatories  are 
rarely  taken  by  the  district  judge  in  person,  for  in  almost  all 
the  principal  ports  within  his  district,  he  appoints  standing  com- 
missioners for  prize  proceedings,  upon  whom  thb  duty  de* 
volves. 

It  is  also  the  duty  of  the  prize  master  to  deliver  up  to  the 
district  judge  all  the  papers  and  documents  found  on  board, 
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and,  at  Uie  same  time,  to  make  an  affidavit  that  tbejare  deliver- 
ed up  as  taiien  without  fraud,  addition,  anbduction,  or  embez- 
slement*^ 

In  general,  the  master  and  principal*  officers,  and  some  of 
the  crevr  of  the  captured  Teaael,  should  be  brought  in  for  exa- 
minafion.  This  is  a  settled  rule  of  the  prize  courts,  and  was, 
during  tiie  late  war,  enforced  by  the  .express  instructions  of  the 
president  The  examination  must  be  confined  to  persons  on 
board  at  the  time  of  the  capture,  unless  the  special  permission 
of  the  court  is  obtained  for  the  examination  of  others.  (6  Hob. 
135.  The  Elisa  and  Katy.  4  Robi  ^.  67.  The  Henrick  and 
Mana.)     In  order  to  guard  as  much  as  possible  againtf  frauds 


d  A\ut%  iot  que  laprue  aura  Hi 
amenie  en  queiques  rades  ou  porU 
de  noire  royautne^  U  eapUaine  qtd 
VaurafaUe^  e*ily  eH  m  pernnney 
tinon  cekn  qu*il  en  aura  chargi^ 
ffra  tenu  defaire  son  rapport  aux 
officier*  de  VamirauU;  de  Uur  re- 
pres6nter  et  mettre  enire  lee  matnt 
lee  papiers  etpritoniers  ;  et  de  lear 
declarer  le  jour  ^t  i'heure  qae  le 
vaisseaa  aura  M  pris;  en  quel 
lieu  on  k  quelle  bai^teui^ ;  si  ^e  Ca- 
pitaine  a  fait  refus  d'amener  lea 
Toilos,  ou  ^e  (aire  Toir  sa  cotnoniB- 
sion  ou  BOQ  conge,  s'ii  a  attaqu^ 
06  8*11  «*est  defeadii ;  quel  paTilIon 
j!  poriatt,  ettes  autrw  circonstan- 
ces  de  la  prise  et  da  son  voyage. 
Orliannas^.  do  la  Marine^  1081, 
tit.9.jurt.  21.  DeclivtiUiondut^ 
Vum,ir78,  artt.^.  Seealsbthe 
Stiedith  Ordinaa^ce  (^ illSi  art,  6, 
CbU.  Mar,  168. 

e  Thus  in  a  treaty  of  amity  and 
commerce  between  Charles  VIII. 
kikg  of  France,  aod  Henty  Vlt. 
pf  England,  concluded  at  Bou- 


logne, the  24th  of  May,  1497,  and 
which  may  be  considered  as  evi- 
dence of  the  prize  practice  oi  En- 
rope  at  that  period,  is  contained 
the  Hollowing  article :  '*  Simili  qoo- 
que  juramento  solenmiter  pfssstaa- 
do  promittent,  quod  de  quallbet 
praeda,  jcaptura,  manubiis,  sive 
spoliii,  ddducent  duoe  aut  tree  viroe 
in  capto  naioi  prceeipman  locum  ob- 
Hnenieef  uf  magieirmn,  eubmagie^ 
irum,pabronumy  aul  h)ufutmodi,eo^ 
ditioniSf  quoeAdmiraldOf  Vhentd^  • 
miraldOf  aut  eorum  qfidariu  ^dkt- 
bAtmt,  ut  per  eoedetn,  aut  eorum 
aUerum^  debUe  eKommdur  tift^ 
euper  I  qmbue^  et  quaiitery  none 
fiw  bona  eapta  eint;  ne^  fiusi- 
ent  ant  fieri  permittent  aliqiias 
prsBdJsirum,  spolionim,  neroiuDii, 
aut  bonomm,  per  eos  capiendorum 
divisiones,  partitiones,  traditioq^ 
pennutationea,  alienationesFe,  pri- 
usquam  ae  viros  captos,  bpi|a  et 
mercesj  iotegre  Dominia,  Admiral- 
do,  Yice-admitaldo,'  aut  eonus^ 
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and  mistatements  from  after  eontriTances,  ttie  examinatioitt 
should  take  place  as  soon  aa  possible  after  the  arrival  of  the 
▼esse!,  and  the  witDesses  are  not  allovred  to  have  commuDica- 
tion  with,  or  to  be  instraeted  by.  eouosel.  The  captors  should 
also  introduce  all  their  witnesses  in  succession;  for  if  the  com- 
missioners have  taken  the  depositions  of  some  of  the  crew,  and 
transmitted  them  to  the  judg:e,  (hey  will  not  be  at  liberty,  with- 
out a  special  order,  to  examine  others  who  are  afferwards 
brought  by  the  captors  before  them.  (8  Rob,  243.  The  Spe- 
culation.) On  the  other  hand,  an  equal  strictness  is  held  over 
the  conduct  of  the  daimaots.  If  they  keep  back  any  one  of  the 
captured  crew  for  two  or  three  days  after  the  vessel  comes  into 
port,  and  then  offer  him  tog^ether  with  pftpers  in  his  possession, 
the  commissioners  wiM  be  jflstiBed  in  not  examining  him.  (1 
Rob.  531.  And  see  4  Rob.  381.  The  William  and  Mary.)  The 
ship's  papers,  and  other  documents  found  on  board,  which  are 

vices  gereDtibairepneseDtaveriot;  fiute,  la  rettitoer  a  qui  elle  ap- 
qni  de  iUis  dispoai,  si  aeqnum  pa-  partiendrSf  Ac.  Ordoimanee  de 
tabuDt,  pennitteni,  alias  oibil  hu-  1584,  art  33.  Ord.  de  1400,  art 
jttsmodi  permiflsuri.  ColL  Jiar.  4.  de  1543,  art.  20.  Declaraiion 
95.  du premier  Fivoier,  I650.y  art.  9. 

De  Toutes  les  prises  qui  se  fe-    Lee  qfficiere  de  ramirauU  erUen- 
roDt  en  mer,  soit  par  nos  subjects,    drofU  tur  U  fait  de  la  prite,-  le 
ou  antres  tenans  nostre  party,  et    ntaiire  ou   commandani  du  voif- 
taot  soubs  ombre  et   couleur  it,     eeau  priSf  m^oie  quelques  officiers 
la  gearre  q'autrement,  Ue  prium-    et  roatelott  du  vaisseau  prene^ir, 
foere  eu  pour  lee  mome  deux  tm    s'il  est  besoio.    Ordomumce  de  la 
troie  dee  pku  apparenUe  d*iceux    JUarme^  1681,  tU,  9,  orL  34.    Si 
eeroni  amenex  d  ierre,  devere  noe-    le  vaisseau  est  amen^  sans  prison- 
Ire  dt<  Admiraly  cueon  Vitadmi-    oiers,  charte-parties  ni  connaise- 
ful,  eu  iMndenaett  po/w^  au  plus-    oieos,  les  oflBciers,  soldats  et  6qiii- 
tost  que  faire  se  poarra,  eeHre  par  -^pages  de  celui  qui  Taora  pris,  se- 
Im  exaenmex  H  ovye,  avaat  qa*aa-    root  separemeot  examinte  sur  lea 
cuDe  obose  des  dits  prises  soit  des-    circoosULces  de  la  prise,  et  pour- 
ceodue ;  a/inde  aaeoir  le  pay*    quot  le  navire  a  M  amene  sans 
del^  od  t^  f«rofil,  ^-qui  appartien-    prisonniers,  et  seront,  Je  vaisseau 
fienl  lee  namree  et  biene  d'iceux^    et  les  mambandises   visitet   par 
pour  si  la  prise  se  trouve   avoir    experts,  pour  connoltre,    s^il  se 
est^  bien  faite,  teJIe  la  declai-er,    peut,  sur  qui  la  prise  aura  et^ 
si  noD,  et  .ou  11  se  trouveroit  mal    faite.    lb*  Art.  25. 
Vol.   F.  3R 
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not  delirered  19  to  the  difttrict  Jodget  or  the  eomillinloiien, 
before,  or  at  the  tkoe  of,  the  exaiiiiiiatk>is»  will  not  be  admitted 
fti  eTideQce.    (/ML) 

Althoogh  the  extniintioiiB  are  to  be  oo  •tandiiig  Intefiogpito^ 
.riet,  without  the  idilnictioiis  of  couMel,  yet  the  witnetiet  are 
produced  in  the  pretence  of  the  agents  of  the  partiett  before 
the  committloDers,  «Mioae  doty  it  is  to  enperintend  the  regula- 
ri^  of  the  proceeding!^  and  protect  the  witnes^ee  from  sorpriie 
or  mitrepreseDtation.  Wheh  the  deposition  is  taken,  each  sheet 
.  IS  afterwards  read  orer  to  the  witnessi  and  separately  signed  by 
him.  (5  Rob.  286.  The  Apollo.)  And  the  eommissionerB 
should  be  careful  that  the  rarious  answers  are  taken  fully  and 
perfectly,  so  as  to  meet  the  stress  of  every  questiout  and  should 
not  suffer  the  witness  to  evade  a  sifting  inquiry,  by  vague  and 
obscure  statements.  If  the  witness  refuse  to  answer  at  all,  or 
to  answer  fully,  the  comni^ssioners  are  to  certify  the  fact  to  the 
court,  and,  In  addition  to  the  other  penal  consequences  to  the 
owners  of  the  ship  and  cargo  from  a  suppression  of  evidence, 
he  will  be  liable,  to  close  imprisonment  for  the  contempt  The 
witnesses  should  be  examined  separately,  and  not  in  presence  of 
each  other,  so  as:  to  prevent  any  fraudulent  concert  between 
them. 

As  soon  as  the  eiaminations  are  completed,  they  are  to  be 
sealed  up  and  lUrected  to  the  proper  district  court,  together 
with  all  the  ship's  papers,  which  have  not  been  already  Iddged 
by  the  captors  in  the  registry  of  the  court. 

It  is  upon  the  ship's  papers,  and  depositions  thus  taken  and 
fransmiited,  that  the  cause  is,  in  the  first  instance,  to  b^  heard 
and  tried.    (1  Rob.  1.  The  Vigilantla.)*    This  Is  not  a  mere 

c  II  est  ordooae.  Ac.  qae  pieme  la  prise  des  lAtimens,  paisseat 

fl  enUire  foi  Hta  qfauUe  qux  d^  hm  sucuiie  fin,  ni  Atre  d^aocuna 

posiiums  de$  eapUamei,  maieloU  utilite,  tmnt  mux  propri^tsifM  des- 

H  qfficiers  du  taiueaus  prii^  s'il  dits  batimeos  qu'k  ceux  des  mar- 

n*7  s  contra  eux  sucun  reproche  chandiBes  qui  poarrslent  avoir  M 

valable  propose  paries  rtehuna-  chargtos:  Voulaht ^*<n  Uml  oc* 

tenn,  on  quelque  preuve  de  tub-,  ttuion*  Pen  n*mi  igard   qu^amr 

omatioD  et  de  sednctioD.    RigU*  9euUipUee9lroutSe9ahord.  Rbiflit* 

menl  du  26  Octobre,  1692.    Veut  mentdu  26  JaiUet.  1 778.    See  alse 

<^ue  dans  aucun  cas,  les  placet  qi|i  the  SuMth  OrdmancB  of\t\5 

pourraient  ^tre  rapportees,  apres  erf.  7.    ColL  JHor.  169 
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aoitter  of  pntSm  or  fbrai :  it  b  of  tiie  refy  etsenee  of  the  id- 
■liowtrfttioii  of  prise  law;  enditfoagreatn^takefoadiDit  the 
oooinoD  law  notions,  in  respect  to  eridenee,  to  preTafl  in  pro- 
eeedioies  whieh  tiave  do  aoaloJBr  to  those  at  CAinmon  law.  In 
•one  few  of  the  dietrfct  eouks  it  was  not  onosoal,  during  the 
late  war,  to  allow  tlie  witnesses  to  l>e  examined,  oniify,  at  tlie 
bar  of  the  fsowt  long  after  their  preparaloiy  examinations  had 
heen  taiccn,  and  fhll  opportonitles  had  been  f^Ten  to  enable  the 
parties  to  siiape  aqjr  new  defiNice,  or  explain  away  9axf  asserted 
This  was,  nnqnestionably,  a  great  irregolarity,  and,  in 
instanees^  must  hare  been  attended  with  great  public  mis* 
•hieft.  By  the  law  of  prise,  the  evidence  to  acquit  or  condemn 
must,  in  tfie  first  instance,  come  fh>m  the  papers  and  crew  of 
the  captured  resseL  The  captors  are  not,  unless  under  pecu- 
fiar  circumstances,  entitled  to  adduce  any  extrinsic  testimony. 
It  is,  therefore^  of  the  last  importance  to  preserve  the  most  ri* 
gid  exactness  as  to  the  admission  of  evidence,  since  temptations 
would  otherwise  be  held  out  to  ttie  captured  crew  to  defeat  the 
just  fights  of  the  captors  by  subsequent  contrirances,  explana- 
tions, and  frauds.  There  can  be  no  honest  reason  why  the 
whole  truth  should  not  tie  told  by  the  captured  persons  at  the 
first  examination ;  and  if  tb^  then  pretaricate,  or  suppress 
important  fiusts,  it  most  be  from  motives  which  would  materi- 
ally impair  the  credibility  of  their  subsequent  statements. 
Where  the  justice  of  the  case  requires  the  admission  of  new 
evidence,  that  may  always  be  obtained,  except  where,  by  the 
rules  of  law,  or  the  misconduct  of  the  parties,  the  right  to  far- 
ther proof  has  been  forfeitied.  But  whether  such  fiu'ther  proof 
be  necessary  or  admissible,  can  never  be  ascertained  until  the 
cause  has  been  fully  heard  upon  the  facts,  and  the  law  arising 
out  of  the  facts,  already  in  evidence.  And  Id  the  supreme 
court,  during  the  whole  of  the  late  war,  no  fkrther  proof  was 
ever  admitted  until  the  cause  had  been  first  heard  upon  the 
original  evidence,  although  various  applications  were  made  to 
procure  a  refaaation  of  the  rule.  We  shall  have  occasion  here- 
after to  state  some  of  the  cases  In  which  further  proof  is  allow- 
ed or  denied. 
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If  a  penon  wiahen  to  procure  the  restitotioii  of  enjr  pr^ertj 
captured  a«  prise,  it  is  oeceMarj-  that  he  ihoold,  after  the  pitee 
Ijbel  18  6led,  aiid  at,  or  beforci  the  return  of  the  monition  there^ 
on,  or  time  asiigned  for  the\rial,enter  his  claim  for  such  propeity 
before  the  proper  court.  And  if  the  captors  omit,  or  UDreasoii- 
ably  delay  to  institute  prise  proceedings,  any  person  claiming 
an  interest  In  the  captured  property  may  obtain  a  monition 
against  tl*em,  citing  them  to  proceed  to  adjudication ;  which  if 
they  omit  to  do,  or  show  cause  why  the  property  ehoqld  be  con 
demoed,  ii  will  be  restored  to  the  claimants  pro? ing  an  interest 
tbi^rein.  And  the  same  process  is  often  resorted  to  where  the 
property  is  lost  or  destroyed,  through  the  &ult  or  negligence  ol 
the  cuptors,  in  order  to  obtain  a  compensation  in  damages  for 
the  unjust  seisure  and  detention.  (1  Rob.  93  The  Betsey. 
1  Rob.  l&l.  The  Mentor.  S  Rob.  239.  The  Huldeh.  lb.  129. 
The  Der  Mohr.  lb.  £12.  The  George.  ^Ao6.  216.  The 
William.  6  Rob.  48.  The  Susanna.)  The  claim  should  be 
made  by  the  parties  interested,  If  preseht,  or,  in  their  absencoi 
by  the  master  of  the  ship,  or  some, agent  of  the  owners.  A 
mere  stranger  willnot  be  permitted  to  interpose  a  claim  mere- 
ly to  8ggeiilale£5»i  the  chances  of  an  acquittal.^  The  icialm 
must  be  accompanied  with  an  affidavit  stating  briefly  the  facts 
re»iM9Cting  the  claim  and  ttsrerity.  This  affidavit  should  be 
sworn  to  by  the  ])artles  themselves  if  they  are  within  the  juris- 
diction. But  if  they  are  absent  from  the  country,  or  at  a  very 
great  distance  fW^m  the  place  wh^re  the  court  is  held,  the  afli- 
davit  may  be  sworn  to  by  an  agent  Before  a  daun  Is  made, 
and  sf&davit  put  in,  (which  should  always  be  special  if  the  case 
»tan(ld:on  peculiar  grounds,)  it  is  not  permitted  to  the  parties  to 
examine  the  sbip^s  papers,  and  the  preparatory  examinations  in 
order  to  shape  their  claims ;  for  this  might  lead  to  great  abuses. 

d  II  edfuit  ir^M  exprenes  inhi-  en  bonne  forme  de  ceux  pour  jqm 

biiione  et  di/eneee  d  fofvlet  eorUe  He  fenmt  lee  reclimuUwne^  et  les 

de  pereonniede.riclamer.aucueue  avoir  pr^ent^es  aux  officiers  de 

dee  prita  faUee  par  $ee  vaueemuc  Tamiraut^  des  ports  oa  les  prises 

de  guerre  ou  cextx  dee  armaleure  anroot  ^te  coDduite^s  ^  peine  de 

particuHere,  oi  faire  aucune  pro-  bix  cenU  livres  d'amende.    Or^ 

ckdnve  eu  VeLmimni^^  eane  Hre  au  donnance   du  30  Janvier,  169^ 

prialabU,parteuredeprocuraH<fne  ^eglementdu  19  JuUlet,  1778. 


APPENDIX.  501 

Bttt  if  it  be  neeomiy  to  aseerfaiD  tbe  ptrtieiilan  of  a  elaim, 
the  conrt  will,  upoD  a  special  application,  suffer  aomaoy  of  the 
papers  to  be  esamioed  as  directly  relate  to  such  claim ;  bat  a 
snlilcleDt  reason  is  always  expected  to  be  shown  on  affidayit 
to  ^istain  sorb  an  appiicatioo.  (3  Rob.  233.  The  Port  Hary.) 
It  is  a  general  .rale  chat  no  claim  is  to  be  admitted  which  stands 
In  entire  opposition  to  the  ship's  papers  and  to  the  preparatoiy 
examinations.  (5  Rob.  15.  »fe.  The  Vrow  Anna  Citharlna. 
6  Rob.  1.  La  Flora.)  But  this  only  applies  to  cases  arising 
during  the  war,  and  not  to  cases  arising  before  the  war.  (6  Rob. 
15.  The  Anna  Catharine.)  And  it  is  not  so  inflexible  as  to  ex- 
elude  the  interest  of  a  citixen,  or  subject,  where  there  is  an  ab* 
solute  necessity  to  simulate  papers,  as  in  the  case  of  a  trade 
with  the  enemy  licensed  by  the  state.  (6  Rob.  I.  La  Flora.) 
It  is  also  a  general  principle,  that  no  citizen,  or  subject,  can  be 
admitted  to  claim  in  a  prise  court,  where  the  transaction,  in 
which  he  is  engaged,  u  in  violation  of  the  municipal  laws  of  hb 
own  country.  (8  Rob.  77.  The  Walsiog^am  Packet  4  Rob. 
862.  note.  The  Etrusco.  5  Rob.  23.  The  Comelis  and  Maria. 
Jft.  261.  The  Abby.  CAo^.  341.  The  Recovery.)  Nor  can 
a  person  be  admitted  to  claim  where  the  trade  in  which  he  is 
taken  is  forbidden  by  the  law  of  nature,  and  by  the  municipal 
law  of  his  own  country,  and  that  where  flie  court  is  sitting. 
{SiUnb.  Ritnew,  vol.  16.  No.  21.  p.  426.  The  Amedie.)  Nor 
can  an  enemy  interpose  a  claim,  unless  under  the  protection  of 
a  flag  of  truce,  a  cartel,  license,  pass,  treaty,  or  some  other  act 
of  the  public  authority  suspending  his  hostile  character.  (1  Rob. 
196.  The  Hoop )  And  even  in  the  case  where  the  capture 
has  been  made  in  violation  of  the  territorial  jurisdiction  of  a 
neutral  country,  the  claim  for  restitution  must  be  made,  not  by 
the  enemy  pr<.*prietor,  but  the  neutral  government.  \6  Rob.  15. 
The  Vrow  Anna  Catharine.    3  Rob.  162.  note.) 

Wherq  no  claim  is  interposed,  it  b  not  now  usual  to  condemn 
the  goods  for  want  of  a  claim,  until  a  year  and  a  day  has  elap- 
sed from  the  time  of  the  return  of  the  monition,  except  in 
cases  where  there  is  a  strong  pr^umption,  and  reasonable 
proof,  that  the  property  actually  belongs  to  an  enemy,  (l  Rob. 
26.  29.  The  Staadt  Embden)  And  see  (4  Rob.  43.  The 
Henrick  k  Maria.    CoU.  Mar.  88.  note.)    But  after  a  year 
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■Ddadaj  has  elapiMi,  condenmatioD  fOMof  eoam,if  Oiara  bt 
no  daim  interpoied.* 

After  a  elaim  b  once  pat  in,  it  is  not  amaadaUe,  of  eonne; 
bat  if  an  ameodment  is  wanted  to  comet  the  generality  of  the 
origiiBal  clainii  it  will  not  be  allowed  onleM  a  proper  caM  is 
made  oat,  and  suSeient  reaMMu  idfen  for  the  nmiwion  in  the 
first  instanee.  (3  Rob.  100,  The  Graaf  Bemrtoft  And  see 
9  Rob.  179.    The  Sallj.) 


It  often  happens  that  persons  whose  property  has  been  cap- 
to.  cd  apply  to  the  court  for  a  deliveiy  upon  bail^  and  under  a 
mistalcen  notion  that  such  a  delivery,  after  an  appraisement, 
was  a  matter  of  course,  of  was  to  be  governed  by  the  same 
roles  as  are  prescribed  in  the  case  of  municipal  forfeitures  un- 
der the  act  of  the  2d  of  March,  1799|  c  128.  Some  of  the  dis- 
trict courts  have  allowed  such  applications  before  aigr  bearing 
of  the  cause  {  and  parties  have  thereby,  sometimes,  frauifitlenl- 
ly  obtained  possession  of  goods  at  an  under  yaluation,  where 
their  atle  was  totally  defective,  or  grossly  UlegaL  It  is  a  set; 
tied  rule  of  the  prise  court,  not  to  deliver  a  cargo  on  bail,  be^ 
fore  the  cause  has  been  fully  heard,  unless  by  the  consent  of 
all  parties ;  and  if  any  inconvenience  should  result  from  this 
rule,-  as  if  the  property  be  perishable,  it  may  easily  be  avoided 
by  an  Interlocutory  sale.  (3  Rob.  178.  The  Copenhagen.) 
After  the  hearbg,  if  the  claimant  obtain  a  decree  in  his  favour, 
or  an  order  for  farther  proof,  the  court  will  listen  to  an  appli- 
cation for.  a  delivery  oo  liall ;  but  if  his  claim  be  rejected,  or 
be  afTected  with  the  imputation  of  fraudulent  or  unlawful  oon- 

s  Si  par  la  d^pontion  de  Veqid'  apparHendru^  9*il  eH  rSclanU  dang 

page  et  la  vcDte  du  vaisseao  et  Tan  et/our;  silabn,  partag^  oomAie 

des  marobandises,  on  nepeui  ^-  ^pave  de  la  mer,  ^galemeot  eotre 

eouorir  §ur  qui  la  priaeauraiU  nous,  Paniiral  et  les  armateurs. 

faiii^  h  tout  9era  initmiiorU  a  ap'  Orimmanee dg la  Marine  d$lWl^ 

priciS,  €t  nUi  ww  bonne  et  tUre  tU.  9.  art.  20. 


prectey  et  mw  wug  atmne  et  eure 
garde^  pour  Ure  rettUuS  d  qu'il 
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duety  the  ippBeatioii  will  not  b^  allowed  notwithstanding  an 
appeal  is  interposed*  Where  there  is  a  decree  of  condemna- 
tion, the  captors  are,  in  general^  entitled  to  a  delivery  of  the 
p'ropertyi  or  the  proceeds  thereof,  upon  baD. 

On  an  appeal  to  the  circait  court,  the  property  follows  the 
appeal  into  that  court,  and  ia  no  longer  subject  to  the  interloco- 
toijr  orders  of  the  district  court  It  is  otherwise  with  regard  to 
the  supreme  court,  whose  decrees  are  always  remanded  to  the 
circuit  court  for  execution :  and,  therefore,  the  property  al- 
ways remains  In  the  custody  of  the  latter*  In  cases  of  deli?e- 
ry  on  bail^  a  stipulation,  accordmg  to  the  course  of  the  admi* 
miralty,  and  not  a  bond,  should  be  taken/ 
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/  Et  si  ah  interiocutoriis  dicto- 
nim  jttdioam  partes  appellare  con- 
tigerit,  nibilomious  super  prioci* 
pale  usque  ad  lententlani  definiti- 
▼aoi  ioclusiFe,  appellationihas 
illis  non  ohstantibns,  pnicedere  po- 
teniDtA  Bed  si  Senteotia  super 
tKmoruoi  rettittttioue  seu  princi- 
pali  feratur,  ilia  execntioni  de- 
mandibitur,  tractatum  pacis  tnse- 
quendo,  appellationibos  etiamqui- 
buflcumqne  doq  obstaotibiit.  Po- 
terit  iamen  mpplicari  ad  Conriiia 
Principum^  modo  supradicta,  ici- 
1  icet  cauHone  prcutUa  at  ea  parU^ 
wntra  guam  iuppHcabUurt  de  U^ 
iMf  eapHi  reHUUendu^  tn  evenhim 

supplicaote,  de  expensis  danuiis 
et  ioteresie,  si  in  causa  tuocum- 
buDt  Tr^dePauetdeCcm- 
merce  entre  Charles  VllI,  Roi 
de  Frmnte  et  de  JN^aoarre  et  Hen" 
ry  Vn.  Roi  ^AngUterre,  1497» 
Go//.  Mar.  lOU 

Lee  marehandieee  qtd  ne  pou^ 
wmt  Atre  coneerviee^  eeront  ven>» 


duee  eur  ia  reguUithn  dee  pa^ 
tke  intireeeiee^  et  adjudg^ee  au 
filue  affront^  ke.  Ordonname 
de  la  Matme  de  1681,  tit.  9  aru 
'38.  Le  prirde  la  rente  mra  Bits 
entre  les  mains  d'uo  boaigeoas 
solvable,  pour  Atre  delirrie  aprds 
le  jugement  de  la  prise,  ^  qui  il  ap- 
partiendra.  i(.  art.  29.  Loreque 
la  vente  ne  ee  fak  Xj^aprU  que 
la  priae  a  iti  decktrU  bonne* 
c*ekt  toujoure  entre  lee  mabie  de 
rarmateur  que  lee  dtfdere  enftr^ 
venane  eon  rende.  d  la  charge 
d^en  contfiter-s  4  afin  qn'U  en  flkt 
aatrsment,  il  fandroit  que  sa  sol- 
vability fbt  bien  sospecte.  Fatbt^ 
eur  tOrdonnance^  lb.  And,  ac* 
cording  to  the  French  pnctice, 
where  restitution  is  •decreed  by 
the  council  of  prizes  on  Um  ori- 
ginal hearing,  tbe  claimants  are 
entitled  to  a  delireiy  of  tbe  pro- 
perty on  bail,  notwithstanding  an 
appeal  to  the  council  of  state,  on 
theiwrtoftbeoapton.  t  VaMn, 
335. 
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Where  farther  proof  is  admisaible,  it  may,  in  the  diteietioB 
of  tne  rouri,  be  by  affidavitB  and  other  papers  iotrodaeed  with- 
out aoy  formaFallegatiooa,  or  by  way  of  pka  and  proofs  where 
formal  allegations  are  made  by  each  party  in  tiie  nature  of  spe- 
cial pleadings;  and  it  may  be  opened  to  the  claimants  only,  or 
to  the  captors  as  well  as  claimants.  Upon  a  simple  order  for 
farther 'proof,  the  captors  are  not  entitled  to  addoce  any  new 
eyidence,  unless  by  the  special  direction  of  the  court ;  but  upon 
plea  and  proof,  both  parties  are  at  liberty  to  introduce  new  evi* 
dencetu  support  their  respective -Allegations,  and  the  points  put 
in  issue,  (1  Rob.  313.  The  Adriana.) 

The  court  b,  in  no  case,  concluded  by  the  original  evidencei 
but  may  order  farther  proof  on  a  doubt  arising  from  any  cause 
or  fuarter;  (5  Rob.  361.  The  Romeo;)  and  it  will  sometimes 
direct  it  where  suspicion  is  produced  by  extrinsic  evidence.  (76.) 
But  this  is  rarely  done,  onless  there  be  someUiiug  in  the  ori- 
ginal evidence  which  lays  a  suggestion  foi;  prosecuting  the  in- 
quiiy  further.  (3  tLob.  330.  The  Sarah.  And  where  the  case 
is  perfectly  clear,  and  not  liable  to  any  just  suspicion,  the  dis- 
position of  the  court  leans  strongly  against  the  introduction  of 
extraneous  matter,  and  against  permit  ting  the  captors  to  enter 
upon  farther  inquiry.  (6  Rob.  361.  The  Romeo.) 

The  most  ordinary  cases  of  farther  proof  are  where  the 
cause  appears  doubtful  upon  the  original  papers,  and  the  an- 
swers to  the  standing  interrogatories;  and,  in  sueh  capes,  if  the 
p^fties  have  conducted  themselves  with  good  faithi  and  the 
error  or  deficiency  may  bd  referred  to  honest  ignorance  or 
mistake,  the  court  will  indulge  them  with  time  ta  supply  the 
defects  by  the  introduction  of  new  evide|ee.  But  farther 
proof  is,  in  no  case,  a  matter  of  right,  and  rests  in  the  sound 
discretion  of  the  ^ourt.  Farther  proof  is,  in  all  cases,  ncjoessary 
where  the  master  does  not  swear  to,  or  give  any  account  of,  the 
property.  {2  Boo,  I.  The  Eenroom.  lb.  121.  The  Juno. 
^Rob.  201.  The  Convenientia.]  Where  the  shipment,  though 
stated  to.be  od  neutral  account,  is  not  stated  to  be  on  ac«^<iuat 
of  any  particular  person.  (4  Rob.  79.  The  Jonge  Pieter.) 
Where  the  ship  has  ueen  purchased  in  the  enemy*s  country. 
(1  Rob.  122.  The  Welvaart)  Where  th«^re  has  beeu  any  loss 
or  suppression  of  material  papers ;  (2  Rob.  361.  The  Polly  ;) 
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audi  indeed,  in  all  cases  wliere  the  defects  of  the  papcfSi  tiie 
•ondact  of  the  parties,  the  nature  of  Uie  Toyage,  or  the  orlf^al 
•Yidenee,  in  general,  induces  any  doabt  of  the  proprietary  inr 
Merest,  the  legali^  of  the  trade,  or  the  integrity  of  the  transao- 
tens.  But  it  is  not  in  every  case  where  farther  proof  is  ne- 
cesnry,  that  the  parties  will  be  permitted  to  introdnce  it ;  for 
the  prifilege  may  be  forfeited  by  fraud,  or  gross  misconduct 
And,  in  cases  where  Hsrther  proof  is  necessary,  if  it  b  not  al- 
lowed, the  penal  consequences  are  as  Iktal  as  if  the  property 
were  originally  hostile,  ^ce  a  condemnation  certdnly  ibilows. 
the  denial.  (1  Rjob.  1S2.  The  Welvaart  lb.  124.  The  JuIBpow 
Anna.  3  Rob.  109.  The  Graaf  Berostott  %  Rob.  1.  The  . 
Eenroom.)  Farther  pnMrf  b  never  allowed  to  the  claimants^ 
where  fraudulent  papers  have  been  used.  (I  Rob.  122.  The 
Welvaart.  lb.  124.  The  JulTrow  Anna.  lb,  120.  The  Juf- 
frow  Elbrecht)  Where  there  has  been  a  spoliation  of  papers. 
(2  Rob.  104.  The  Rishig  Sun.)  Where  there  has  been  a  fran- 
dnlent  covering  or  suppression  of  an  enemy's  interest  (S  Rob» 
100.  The  Graaf  Bemstqrf.>r  Where  there  is  a  false  destine- 
tfoo,  ind  false  papers.  (3  Rob.  122.  The  Nancy.  6  Rob.  70. 
The  Mars.)  Nor,  in  general,  where  the  case  appears  incapable 
•f  fidr  explanation.  (1  Rob.  163.  The  Vrow  Hermhia.)  Or  where 

g  Etfiour  ce  gu^UfiourrcU  ad»  tre  lettret  coocernant  la  chaige 

venir^  gu*aucun9  dc  notdif  M-  du  navir^  ;  et  incontiQent  a  leur 

Uez  et  ConfedereZi  voudroyent  arriTcm^nt  ^  terre,  les  mettre  par 

fiorter     phu    grande   favcur  devers  le  lieutenant  de  noetredit 

A  noidUt  '  ennemu^   et  adver*  admiral,  afin  de  cognoistre  k  qei 

mretf  que  d  nou9^  et  d  notdUt  le  naVire  et  marchanditet  appai^ 

9ubjet9f  et  d  ce9te  cau^e,  vou'  tiennent;  etoA  ne  seroittroov^ 

tbroyent   dire  et  wuttefdr  con"  charte  dedans  letdit^  DaTires^ott 

tre  veriii^  que  /et  navire*  ftrie  que  le  maUtre  et  compagnone. 

en  mcr  par  noedite  eubjete  leur  Peueeent  jettSe  en  la  mer^  pour 

upparticTidroyentt    eneemble  la  encelerle'verit^^voulonequeleo 

marcbam&set  pour  en  frauder  dite  naviree  abieiprUt  avec  leo 

noedite  euhjete;  voufone^  et  oT'  dite  Men  et  nuarcbandieee  eatmno 

donnone^  qn'incdotineot  ipr^  la  dedans  $oyent  declarez  de  bonne 

priie  et  abordement  de  navire,  priee.    Ordonnance'de  1584,  or/, 

nooditofobjeti&centdib'gencede  70.     Du   5   Septembre^   1708. 

reoouTret  la  cliarte-partie»  et  an*  Du  21  Octobrct  4744,  art.  $. 
VpL.  I.                                    3  8 
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iliere  bas  been  gross  preyaricatioD,  or  an  attempt  to  impose 
iparioQs  claims  upon  the  coart,  or  such  a  want  of  good  faith  as 
shows  that  the  parties  cannot  safely  be  trusted  with  an  order 
tor  farther  proof. 

If,  upon  farther  proof  ordered,  no  proof  Is  adduced,  or  the 
proof  be  defective,  or  the  parties  refuse  to  swear,  or  swear  eva- 
sively, it  is  deemed  conclusive  evidence  of  hostile  interests,  or 
of  such  misconduct  as  autliorl&es  cundemnation.  And  it  Is  a 
general  rule  of  the  prt:se  court  that  the  ontu  probandi  that  the 
property  is  neutral  rests  upon  the  claimant;  and  if  he  fails  to 
show  it,  condemnallon  ensues.  (2  Rob.  77.  The  Walaingham 
Packet  lb.  343.  The  Rosalie  &  Betty.  4  Rob,  283.  The 
Countess  of  Lauderdale.) 

In  cases  where  farther  proof  is  admitted  on  behalf  of  the  cap- 
tors, they  may  introduce  papers  taken  on  board  of  another 
8hip«  If  they  are  properly  verified  by  aQdavit.  (6  Roh,  351. 
The  Romeo.  1  Rob.  340.  The  Maria.)  And  they  may  also 
ipvoke  papers  from  another  prize  cause.  (6  Rob,  350.  The 
Romeo.  3  Rob.  330.  The  Sarah.  4  Rob.  166.  The  Vrien- 
■cbap.)  It  has  even  been  permitted  to  the  captors  to  Invoke 
the  depositions  of  the  claimant,  given  in  another  cause,  to  prove 
bis  domicil  at  the  first  hearing,  aod  without  an  order  for  far- 
ther proof.  (4  Rob.  166.  The  Yriendschap.)  And  upon  an  or- 
^er  for  farther  proof,  the  affidavits  of  the  captors,  as  to  facts 
i^thin  their  own  knowledge,  are  admissible  evidence.  (1  Rob, 
34a  The  Maria.  6  Rob.  13.  The  Resolution.) 


It  is  time  to  draw  this  note  to  a  close,  and  in  so  doing,  it  if 
proper  to  inform  the  reader  that,  although  authorities  are  cited 
to  support  some  of  the  positions,  they  will  not  always  be  found 
to  support  them  in  their  full  extent  Much  of  what  is  stated,  ls 
the  general  practice  of  prise  courts,  is  to  be  gathered  irom 
Ii«:ht8  scattered  here  and  there  in  the  books,  and  more  frequent- 
ly, and  accurately  by  attendance  on  the  arguments  of  prie^ 
causes,  where  the  points  are  discussed  by  counsel,  or  ruled  in- 
cidentally by  the  ooarf. 
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NOTE  IIL 

On  ike  Bide  qfthe  War  of  mt. 

TIm  nile»  eommoiilj  edied  the  rale  of  1766^  has  aeqoired 
tUt  danomiiifttiQD,  from  its  haviog  been  first  jadicially  applied 
bgr  the  eoorts  of  piiie  hi  the  war  of  that  period.  The  French, 
(then  at  war  with  Great  Britah^)  findhig  die  trade  widi  dieir 
colonies  aloMst  endre^f  cat  off  by  ,the  mariiime  soperiority  of 
the  Bridsh^rehaed  dieir  monopoly  of  that  trade, and  allowed 
die  Datch  (then  neutral)  to  cany  on  the  trade  between  the 
mother  coantiy  and  her  cotonies,  imder  Special'  ttceoses,  or 
passes,  granted  to  Datch  ships  for' this  ^leclal  purpose,  exclnd- 
ingi  at  the  same  dmci  all  other  neutrals  from  the  same  trade; 
Many  Datch  Tcssels  so  employed  were  captured  by  the  British 
cruisers,  and,  together  withtheir  cargoes,  were  eondequned  by  th4 
prise  courts,  upon  the  just  and  true  principle  that  by  such  em- 
ployment they  were,  in  effect,  incorporated  into  the  French 
naTigation,  having  adopted  the  character  and  trade  of  Jie  edfemy, 
and  identified  tbemselTes  with  his  interests  and  purposes.  They 
were,  in  Uie  opinion  of  these  courts,  to  be  considered  like  trans- 
ports in  the  enemy's  serrice,  and  hence  liable  to  capture  and 
condemnation,  upon  the  satne  principle  as  property  condemned 
,  by  way  of  penalty  for  resistance  to  search,  Ibr  breech  of  block- 
ade, for  carrying  m]litaj7  persons  or  despatches,  or  as  contra- 
band of  wan  In  all  these  cases  the  property  is  considered,  pr6 
hoc  etce,  as  enemy's  property,  as  so  completely  identified  with 
his  interests  as  to  acquire  a  hostile  character.  So,  wh^re  a  ned- 
tral  is  eligaged  in  a  trade  which  is  etclttsi?ely  confined  to  the 
subjects  of  a  country,  in  peace  and  in  war,  and  is  interdicted  to 
ail  others,  and  cannot  be  avowedly  carried  on  in  the  name  of  a 
foreigner,  such  a  trade  is  considered  so  entirely  national,  that  it 
must  follow  the  hostile  situation  of  the  country.*    There  Is  all 

e  2  Rob.  62.    Tl»e  PriDcessa.    na.    lb.  131.     The  Rendsborg. 
4  Rob,  118.  The  Anas  Cathari-    5  R$b.  150.  The  Yrew  Aipia  Ca' 
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the  difference  between  this  prindple  and  the  modem  Biittih 
doctrine,  which  interdicts  to  nentralsi  daring  war,  all  trade  not 
open  to  them  in  time  of  peace,  that  there  is  between  the  grant- 
ing by  the  enemy  of  special  licenses  to  the  subjects  of  the  bel- 
ligerant  state,  protectmg  their  property  from  captnre  in  a  parti- 
cular  trade,  which  the  policy  of  the  enemy  induces  him  to  tole- 
rate, and  a  general  exemption  of  such  trade  from  capture.  The 
former  is  clearly  cause  of  confiscation^  wbilst  the  latter  has  no 
such  effecti^  The  rule  of  the  war  of  1766  was  founded  upon 
the  former  principle,  and  likewise  upon  a  construction  of  the 
treaties  between  Great  Britain  and  Holland,  in  which,  the  for- 
mer power  contended,  was  conceded  to  the  latter  a  freedom 
of  commerce  only  as  to  her  accustomed  trade  in  time  of  peace. 
The  rule  lay  dormant  through  the  war  of  the  American  revolu- 
tion ;  but  was  afterwards  reviyed  during  the  war  of  the  French 
revolution,  and  extended  to  the  prohibition  of  all  neutral  traffick 
whatsoeyer  with  the  colonies,  and  upon  the  coasts  of  an  enemy. 

That  this  is  a  correct  representaticm  of  the  nature,  origiUf  and 
subsequent  application,  of  this  celebrated  rule  of  the  British 
prise  courts,  will  appear  from  its  history. 

It  cannot  be  pretended  that  its  origin  can  be  traced,  in  judi- 
cial records,  to  an  earlier  source  than  that  war  from  which  it 
derives  Its  name.  It  has,  indeed,  been  attempted  to  seeky  by 
the  aid  of  historical  lights,  for  earlier  instances  of  the  application 
of  the  rule.  But  it  is  evident  that  the  property  of  the  pretend? 
•4  neutrals,  who,  according  to  M.  Jmouldf  were  employed  by 
the  French  administration  to  cariy  on  the  colonial  trade  daring 
(he  war  which  ended  with  the  peace  of  Utrecht,  and  that  of 
1744,«  must  have  been  condemned  as  enemy's  property;  be- 

tharinau    la  this  last  case  Sir  Wil-  quired  to  be  established  by  oath, 

liam  Scott  distinguishes  from  the  as  in  the  case  of  the  Spanish  Re- 

ordhuLfy    colonial    trade,    "the  gister ships. 

.9trkt    exclusive  colonial  trade  h  See  the  opinion   of  Mr.  J. 

from,  tiie   colony  to  the  mother  Story,  in  the  case  of  the  Ltver" 

country,  where  the  trade  is  limitp  fiool  Packet.  (1  Gallis.  Bep.  6l3« 

ed  to  native  sabjecis,  by  the  fun-  584.) 

damental  regulations  of  the  state ;  c  6  Rob,  474  Appendix,  note 

and  the  national  character  is  re*  I.  (a.) 
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caose,  with  all  the  adTantagea  possesaed  by  the  adfoeatea  for 
the  British  doetrine  of  access  to  the  records  of  the  proceetfingt 
of  the  prise  coarts  doring  those  wars,  no  trace  can  be  found  in 
them  of  condemnadons  under  the  rule  as  applicable  to  the  coIof> 
alal  trade,  and  because  that  trade  was  expresslf  adjudged  to  be 
lawful,  bj  the  Lords  of  Appeal,  during  the  war  of  174i.*    It 
has  also  been  asserted  that  the  treaty  of  1668,  renewed  in  1674^ 
between  Great  Britain  and  Holland,  relaxed  the  prlmiti?e  rigour 
of  the  law  of  nations  in  this  parUcular,  and  that  this  relaxa- 
tion was  gradually  extended  by  similar  treaties  to  other  na- 
tions.«    But  this  treaty  was  contended  by  Great  Britain  to  be  a 
declaration  of  the  original  and  pre-existing  law  of  nations  on  thb 
subject;  and  the  explanatory  article  signed  on  the  30th  of  De- 
cember, 1 675,  was  itself  declaratory  of  the  meaning  of  the  trea- 
ty, and  was  drawn  up  at  the  request  of  the  British  minister,  Sir 
William  Temple/    It  is  true,  it  contains  a  proviso,  **  that  this 
declaration  shall  not  be  alleged  by  either  party  for  matters 
which  happened  before  the  late  peace,  February,    1673-4**' 
But,  before  that  peace,  the  two  parties  were  at^  war  with  one 
another,  and  could  not  claim  the  rights  of  neutrality  against 
each  other,  and  preyious  to  that  war  they  were  at  peace  with 
all  the  world;  so  that  thb  reservation  could  not  imply  that  ves- 
sels had  been  recently  drawn  into  judgment  on  a  different  un^ 
derstanding  of  the  principle.    Nor  does  the  letter  of  Sir  Leoline 
Jenkins,  of  the  6th  of  February,  1667,  imply,  that  at  that  time  a 
vessel  carrying  enemy's  goods  between  ports  of  an  enemy  was 
held  liable  to  condemnation.    It  Is  admitted  that  the  preceding 
letter  of  the  Swedish  resident  adverted  only  to  the  circumstance 
of  the  vessel's  having  carried  enemy^s  goods  on^ier  outward 
voyage,  as  the  gr6und  on  which  she  was  seised  on  her  return 
voyage ;  and  it  will  be  seen,  by  quoting  the  whole  of  Sir  Leoline 
Jenkins'  letter,  that  he  does  not  lay  any  stress  whatever  on  the  cir- 
cumstance of  the  former  voyage  being  a  coasting  voyage  :  *'  The 
question  which  I  am,  in  obedience  to  his  majesty's  most  gracious 

d  See  the  ai^gument  of  Drs.  Arnold  and  Laurence  in  the  case  of  the 
Jhrtnidentia.  (2  Rod.  146.) 
e  6  Rob.  74.  n.  (a.) 
f2ShrW.  Tetnfiie*9  JForks.  313 
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pleature,  to  answer  tnito»  being  a  matter  of  fiiet,  I  thoogiit  it 
my  doty  not  to  rely  wholly  on  my  own  memory  or  obsenrationy' 
but  fiurther  to  inqoire  of  Sir  Robert  Wiseman,  hb  migesty'a 
advocate  general.  Sir  William  Turner,  his  royal  highness,  the 
lord  high  admiral's  advocate;  Mr.  Alexander  Check,  his  majes- 
ty's proetor;  Mr.  Roger  How,  principal  actuary  and  register  in 
ttie  high  court  of  admiralty  in  England,  whether  (hey,  or  any 
of  them,  had  observed,  or  could  call-to  nAnd,  that,  in  flie  late 
war  against  the' Dutch,  any  one  ship,  otherwise  free,  a&  belong- 
ing to  some  of  his  majesty's  allies,  having  carried  goods  belpng- 
mg  to  his  majesty's  enemies,  from  one  enemy's  port  to  anotheri 
and  being  seked  after  it  had  discharged  the  said  goods,  laden 
with  the  proceeds  of  that  freight  which  it  had  carried,  and  recelT- 
ed  of  the  enemy  npon  the  account  of  the  ship's  owners,  had 
been  adjudged  prtsc  to  hi«  majesty ;  they  all  unanimously  re- 
solved that  they  had  not  observed,  nor  could  caU  to  mind,  that 
any  such  judgment  or  condemnation  ever  passed  in  the  said 
court ;  and  to  this,  their  testimony,  I  must,  as  Our  as  my  experi- 
ence reaches,  concur ;  and  if  my  opinion  be,  as  it  seems  to  be, 
required,  I  do  not  with  submission  to  better  judgment,  know 
any  thing,  either  in  (he  statutes  af  this  realm^or  in  his  majesty^a 
declarations  upon  occasion  of » the  late  war,  nor  yet  in  the  laws 
and  customs  of  the  seas,  that  can  (supposing  the  property  of  the 
said  proceeds  to  be  bona  Juh  vested  in  the  ship  owners  of  hla 
majesty's  allies)  giv^  sufficient  ground  for  a  condemnation 
in  this  case.  And  the  said  advocates,  upon  the  debate  I. 
had  with  them,  did  declare  the^iselves  positively  of  the  same 
opinion.  Written  with  my  hand,  this  6th  tlay  of  Febmaiy, 
laST.'T  So  that  there  does  not  appear  to  be  any  douht  re- 
specting (he  legality  of  the  former  voyage,  but  only  whether  fh4 
vessel  with  a  return  cargo,'  being  the  proceeds  of  the  flight  re^- 
.  ceived  from  the  enemy  on  the  former  voyage*  could  be  eon* 
demned  on  the  return  voyage ;  which  question  was  answered 
in  the  negative,  provided  the  property  had  bona  fidt  vested  la 
the  neutral  ship  owners.  Before  the  treaty  of  1674  was  con- 
cluded, foreign  vessels  wersr  freely  admitted  into  the  coasting 
trade  of  France;  and  when  Louis  XIV.  was  LiakiQg  eflbrta  to 

•r  Sir  LeoHna  JtrJinn*  JTorkt,  vol.  ft,  p.  741. 
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esteblnh  «  mwn/titf  of  iMmeii  for  hit  lUtTjr,  jud  Colbert,  t 
the  influenee  of  the  coonnereial  syttem  of  polideal  economj, 
was  endeavoarini;  to  appropriate  to  hie  own  eountry  some  por* 
tion  of  the  benefits  of  the  eartTiog  trade,  which  had  been  befoie 
almost  entirely  condneted,  even  from  one  Freneh  port  to  ano- 
ther, by  the  Duteh,  they  did  not  exelhde  foreign  Tessels  from 
the  coasting  trade,  but  only  imposed  a  tonnage  of  Mtf  sons 
npon  the  Dotch.  and  a  crown  upon  Spanish  and  Flemish  Te»- 
sels>  A  like  discrimlnsting  duty  was  imposed  upon  foreign 
▼essiels  entering  French  ports,  in  whatever  commerce  they 
might  be  engaged;  so  that  there  was  as  much  reason  to  con- 
clude that  the  whole  trade.of  France  was  exclnsively  appropri- 
ated to  her  own  shipping  in  time  of  peace,  as  that  the  coasting 
trade  was  thus  appropriated.  This  renders  it  the  more  Impro- 
bable that  the  trade  from  one  enemjr's  port  to  another  should 
have  been  considered  unlawAjl  by  the  British  prise  courts, 
until  the  principle  of  adoption,  or  naturalisation,  was  applied,  in 
the  war  of  1750,  to  the  trade  between  the  mother  country  and 
her  colonies,  from  which  neutrals  were,  in  fiust,  excluded  In 
time  of  peace.  Neither  that  principle,  nor  the  more  modem 
doctrine  which  confines  the  neutral  to  his  accustomed  peaCe 
trade,  could  be  applied  to  a  commerce  which  the  Aeutral 
might  carry  on  in  peace  or  war,  upon  payment  of  >alien 
tonnage  duties.  According  to  Lord  Liverpool,  this  discrimina- 
ting duty  of  50  sous  was  suspended  during  the  war  of  1750,  in 
order  to  ward  off  the  effects  of  the  British  superiority  at  sea;^  . 
and  this  might  afford  a  pretext  for  applying  the  rule  during  that 
war  to  the  coasting  trade  of  France,  as  it  would  raise  a  pre- 
sumption of  enepy's  interests  in  the  foreign  shipping,  thus 
adopted  into  his  navigstion,  with  all  the  privileges  of  French^ 
built  ships*  But  suc^  a  presumption  could  never  arise  from 
neutral  vessels  entering  the  coasting  trade,  under  the  disadvan- 
tage of  the  discriminating  duty ;  nor  could  th^  doctrine  which 
confines  the  neutral  to  his  accustomed  peace  trade  be  applied^ 

k  Valin  $ur  VOrdonnance^  torn*  1.  p.  14. 
i  Dkc&une  on  the  Conduct  of  the  Governmc7it  of  Great  Britain^ 
&C.,  p.  9. 
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Biiie«  it  is  admitted  hj  8ir  William  Scott,  in  the  caaa  of  the  te- 
fmmud^  that  the  neutral  hite  a  right  to  pnth  his  aceastomed 
trade  to  the  atmoat  extent  of  whieh  it  is  capable,  but  not  to  en- 
ter a  new  trade  from  which  he  was  before  wholly  exc  :ded.k 
It  is  incredible  that  the  freight  only  shonld  have  been  for- 
tbited  in  the  wars  of  1744, 1700,  and  1778»  as  a  mitigation  of 
the  primitive  strictness  of  the  mle,  when  we  know  thai  vessels 
engaged  fai  the  colonial  trade,  in  the  war  of  1 756,  trere  con- 
fiscated, together  with  their  cargoes ;  and  the  Verandtrenf  taken 


I:  «<  I  do  not  mean  to  say  that 
in  the  accidenti  oif  a  war  the  pro* 
perty  of  neutrals  may  not  be  va- 
riously entangled  and  endanger- 
ed ;  in  the  nature  of  human  con- 
nexions it  is  hardly  possible  that 
inconveniences  of  this  kind  should 
he    altogether   avoided.      Some 
neutrals  will  he  unjustly  engaged 
in  covering  the  goods  of  the  eno- 
my»  and  others  will  be  unjustly 
suspected  of  doing  it ;  these  incon- 
veniences aire  more  than  balanced 
by  the  enlaigement  of  their  ooqi- 
merce ;  the  trade  of  the  bellige- 
rants  is  usually  interrupted  in  a 
great  degree,  and  foils,  in  the  same 
degree,  into  the  lap  of  neutrals. 
But  without  reference  to  acci- 
dents of  the  one  kind  or  the  other, 
the  general  rule  is,  that  the  neu^ 
tral  haa  a  right  to  carry  on^  in 
time  of  war y  hiu  accustomed  trade  ^ 
to  the  utjnoBt  extent  qf  which 
that  accustomed  trade  is  cafiable. 
Very  difTerent  is  the  case  of  a 
trade  which  the  neutral  has  never 
possessed;  which  he  holds  by  no 
title  of  use  and  habit  in  times  of 
peace,  and  which,  in  fact,  can  ob- 
tain, in  war,  by  no  other  title, 


than  by  the  succom  of  the  one 
belligerant  against  the  otber,  and 
at  the  expense  of  that  very  belli- 
gerant under  whose  success  he 
sets  up  his  title ,  and  such  I  take 
to  be  the  colonial  trade,  gencrmlfy 
sfieakmg.'*  (2  Rob.  198.)     The 
truth  is,  France  never  had  a  na- 
vigation act  similar  to  the  En- 
glish, and  fllbsolutely  excluding 
foreign  shipping  from  her  coasting 
and  carrying  trade,  until  the  revo- 
lution, when  the  decree  of  the 
21st  of  September,  1793^  entitled 
Acte  de  J^avigatioti,  was  passed, 
which  is  alluded  to  by  Sir  W. 
Scott  in  the  case  of  the  Enumuel^ 
(1  Rob.  297.)  as  if  it  had  been  a 
re-enactment  of  the  ancient  laws 
of  France.     Tliis  waft,  besides,  ^ 
limited  to  the  coasting  trad^ ;  as 
it  only  extended  to  the  transpor* 
tation  of  goods  of  French  produc- 
tion or  manufacture,  and  net  to 
the  trade  from  port  to  port,  in  com- 
modities of  foreign  growth  or  fa- 
bric ;  which  last  has  been  con- 
founded by  the  British  prize  courts 
in  the  same  indiscriminate  rule  of 
condemnation  with  the  coasting 
trade,  properly  so  called. 
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on  arojrage  from  Bordeaux  to  Dankirk,  1776,  and  the  Prosper 
riti  from  Nanls  to  Dunkirk,  1779,  could  0(*t  have  been  reato- 
red  by  Sir  James  Marriott,  upon  the  grouud  of  a  relaxaiiooy 
but>(eBtitution  must  have  been  de<;reed,  upon  the  principle  <  f  a 
total  abandoument  of  the  Vule,  eince  the  t>ne  virs  ^  \e»^e.i  be* 
loDgiug  to  Prueaia,  and  ihe  other  to  Lubeck,  with  neither  of 
which  states  Great  Britain  had,  at  that  time^  any  treaty  regard- 
ing  this  matter. 

It  is  true  that,  before  the  war  of  1 756,  attempts  were  made  to 
prohibit,  by  mere  proclamation,  all  irad^  with  an  enemy. 
Thus,  beside  the  earlier  attempts  of  this  nature,'  by  the  coa- 
▼ention  concluded  at  London,  on  the  22d  of  August,  1689)  be* 
tween  England  and  Holland,  wherein  tlie  contracting  parties 
say,  <<  that,  having  declared  war  against  the  Most  Christian 
King,  it  behoves  them  to  do  as  much  damage  as  possible  to  the 
common  enemy,  in  order  to  bring  him  to.  agree  to  such  con- 
ditions as  may  restore  the  repose  of  Christendom ;  and  that,  for 
this  end,  it  was  necessary  to  interrupt'  all  trade  and  commerce 
with  the  subjects  of  the  said  king,"  it  was  agreed  between 
them,  "  that  they  would  take  any  vessel,  whatever  king  or 
state  it  may  belong  to,  that  tball  be  found  sailing  into,  or  ont 
of,  the  ports  of  France,  and  condemn  both  yess«t|  and  mer- 
chandise as  legal  prize;  and  that  this  resolution  shouM  he  no- 
tified to  all  neutral  states."  Lord  Liverpool  and  Mr.  Ward, 
among  the  strongest  advocates  for  the  maritime  claima  of  Oreat 
Britain,  condemn.  In  the  most  unequivocal  manner,  this  pre- 
tension, on  her  part."'  The  French  regulation  of  the  SSil  Ju- 
ly, 1704,  seems  tp  have  been  intended  to  counreract  these 
.measures  of  the  English  and  Dutch,  during  the  war  which  fol- 
lowed the  Enfilish  revolution  in  1688,  and,  we  may  suppose. 
Were  revived  during  the  subs*  quent  war  concerning  the  Spa- 
nish succession.  Although  Louis  XIV.,  in  the  preamble  to 
this  ordinance,  studiously  negatives  the  idea  of  its  being  In- 

/  Coll.  Afar.  156.  note,  (h.) 

m  Diacoutae  on  the  conduct  of  the  Government  of  Great  Britain^ 
6cc.  p.  36.  fVard  o?i  the  RightM  and  Duties  of  BcUi^erants  and 
MiitraUt  8cc.  pp.  3,  4. 
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tended  as  a  measare  of  retaliatioBy  yet  this  profetdon  it  power'' 
fnllj  contrasted  with  the  proTisions  actually  cootuned  in  the 
body  of  the  edict,  prohibiting  all  neutral  trade  in  aiticlea  the 
growth  or  manufacture  of  the  enemy**  country i  except  in  the 
direct  voyage  from  the  enemy's  ports  to  a  port  of  the  nentM 
country  to  which  the  yessel  belongs'^ 

During  the  long  period  of  tranquillity  which  followed  the 
peace  of  Utrecht,  interrupted  .only  by  the  very  short  war  of  1719» 
no  occasion  could  be  afforded  to  administer  the  principles  of 
prise  law;  and,  as  we  have  |een,  no  traces  of  the  existence  of 
the  rule  in  question  can  tie  found  preTlous  to  that  epoch,  al- 
though (he  colonial  system  of  Europe  had,  long  beforei  been 
established,  and  its  maritiihe  nations  all  participated  in  the 
commerce  of  the  East  and  West  Indies. 

The  judicial  hisloix  of  the  rule,  during  the  subsequent  wars, 
is  so  admirably  traced  in  a  Memorial  to  Congresafiom  the  mer- 
ehanta  ofBaUimon^  Sie^  a  paper  drawn  up,  in  1806,  by  Ifr. 
Pinlrney,  that  the  subject  cannot  be^  better  illustrated  than  by 
the  following  extract : 

*^  In  the  war  of  1744,  in  which  Great  Britata  had  the  powers  {f  she 
hhd  thought  fit  to  exert  it,  to  exclpde  the  oeutral  states  from  the  oo- 
IpDjT  tnufe  of  France  and  Spaio,  her  high  court  of  appeals  decided, 
that  the  tnde  was  lawful*  and  released  such  vessels,  as  had  been 
fimod  eogaged  in  it. 

"  In  the  war  which  soon  followed  (he  peace  of  4ix4a-Chape]]e, 
Great  Britaia  is  supposed  to  have  first  acted  upoa  the  pretension,  that 
such  a  trade  was  unlawful,  as  heiog  shut  against  neutrals  in  peace. 
And  it  is  certain  that,  during  the  whole  of  that  war,  her  courts  of  priae 
did  condemn  all  neutral  vessels  taken  in  the  prosecution  of  that  trade, 
together  with  their  cargoes,  whether  French  or  neutral.  These  con- 
demnations, however,  proceeded  upon  peculiar  grounds.  In  the  seven 
years'  war,  France  did  not  throw  open  to  neutrals  the  traffick  of  her 
colonies.  She  established  no  free  ports  in  the  east,  or  in  the  wes^ 
with  which  foreign  vessels  could  be  permitted  to  trade,  either  gene- 
rally, or  occasionally,  tu  wch.  Her  first  practice  was  simply  te 
grant  tpecial  Ueensei  to  particular  neutral  vessels,  principally  Dutch, 
and  commonly  chartered  by  Frenchmen,  to  make,,  under  the  usqal 
restcictiens,  particular  trading  voyages  to  the  colonies. **  These  be- 

n  VaBn^  tnr  tOrdqnnancCf  2  Tom.  p*  248. 
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Um  Britkh  coarto  with  s  pecmliiur  vmhkmi  for  e«»> 
tenniag  venelc  nilini^  ander  them,  vis*  *'  that  they  hecaiM,  iD  virtiw 
^  them*  HkbatkpiedarmUuraHgtd  ^eatU  cfFrmut.** 

^  Af  loon  ai  il  iras  known,  that  this  effect  was  impated  te  theae 
lieentea,  they  were  diioontinaed,  or  pretended  to  he  io;  hat  the  die? 
centiBitaiice,  whether  leal  or  rapposed,  prodnced  no  ohange  in  the 
oondnct  of  Great  Britain ;  finr  nentral  Teneify  enpidyed  in  thia  trade» 
were  captured  and  condeaMied  ai  betee.  The  gnmndf  upon  which 
they  eontinned  to  be  lo  oaptared  and  condonined,  may  beat  be  col- 
lected Mm  naaona  rabjoined  to  the  printed  casei,  in  the  •  rise  camea, 
deoided  by  the  high  court  of  admiralty,  (in  which  Sir  Thooiat  Salia- 
bnry,  at  that  time,  presided,)  and  by  the  lords  commissioners  of  ap- 
peals, between  1757,  and  17M. 

^*  In  the  case  of  the  America,  (which  was  a  Dutch  ihip^  bound 
ftom  St.  Domingo  to  Holland,  with  the  proauce  of  that  UWnd.  belong- 
ing to  French  subjects,  by  whom  the  vessel  had  been  charter^,)  the 
reason  stated  in  the  printed  case  is,  <*  thaf  the  ship  must  be  looked 
vpon  as  a  French  ship,  (coming  from  St  Domingo,}  for  by  the  lawl 
of  France,  no.foreign  ship  eon  trade  in  the  Freocli  We^t  Indies.'* 

**  In  the  case  of  the  Snip  the  reason  (;isiigned  by  Sir  Geoign 
Bays,  and  Mr.  Pratt,  aiterwardi  Lord  Camden)  is,  «*  for  that  the 
Snip,,  (though  once  the  property  of  Dutchmen,}  being  employed  in 
eanying  provisions  to,  and  goods  from,  a  French  colony,  iXereby  be- 
€ame  m  French  sft^,  and  as  such  was  justly  condemned.'* 

**  It  is  obvious  that  the  reason  in  the  case  of  the'i^merioei  propeeda 
upon  a  presumption,  that  as  the  trade  was,  by  the  standing  laws  of 
France,  even  up  to  that  moment,  confined  to  French  ships,  any  ship 
Ibond  employed  in  it  must  be  a  French  ship.  The  reason  in  the 
other  case  dbe^  not  rest  upon  this  idle  presumption,  but  takes  an- 
other ground ;  ibr  it  states,  that  by  the  reason  oi  the  trade  in  which 
the  vessel  was  employed,  she  became  a  French  vessel* 

«<  It  is  manifest  that  this  is  no  other  than  the  first  idea  of  adoption 
T  naturalisation,  accommodated  to-the  change  attempted  to  be  in* 
troduced  into  the  state  of  things,  by  the  actual  or  pretended  disooo- 
tinoanceof  the  special  licenses.  What,  then,  is  the  amount  of  the 
doctrine  of  the  seven  years'  war,  in  the  utmost  extent  which  it  is  pos- 
sible to  ascribe  to  it?  It  is,  in  suVstanec,  no  more  than  this,  that  as 
France  did  not,  at  any  period  of  tbat  war,  abandon,  or  in  any  degree 
suspend,  the  principle  of  colonial  monopoly,  or  the  system  arising  out 
ef  it,  a  neutral  vessel  found  in  the  prosecntion  of.  iho  trade,  which, 
according  to  that  principle  and  that  system,  slitl  continuing  in  force, 
could  only  be  n  French  trade,  and  open  to  French  vessels,  either  be" 
tamcy  or  mms  legally  to  be  pretMixcd  to  be,  a  French  vessel.    It  can* 
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not  be  necessary  to  show  that  this  doctrine  differs  essenually  fraoi 
the  principle  of  the  present  day :  hut,  even  if  it  were  otherwise,  the 
practice  of  that  war,  whatever  it  mig^ht  bo,  was  undoubtedly  contraiy 
to  that  of  the  war  ojf  1744,  and,  as  contrasted  with  it,  will  not  be  con- 
sidered, by  those  who  have  at  all  attended  to  the  history  of  these  two 
periods,  as  entitled  to  any  peculiar  veneration.  The  effects  of  that 
practice  were  almost  wholly  confined  to  the  Dutch,  who  had  rendered 
themselves  extremely  obnoxious  to  Great  Britain,,by  the  selfish  and 
pusillanimous  policy,  as  it  was  falsely  called,  which  enabled  them,  du- 
ring the  seven  years' ^ar,  to  profit  of  the  troubles  of  the  rest  of  Europe. 
*'  In  the  war  of  1744,  tlie  peutraljty  of  the  Dutch,  While  it  continu- 
ed, had  in  it  nothings  of  Complaisance  to  France;  4hey  furnished,  from 
l^e  comn^ncement  of  hostiiilies,  on  account  of  the  prag^matic  sanc- 
tion,'succours,  to  the  confederates;  declared  openly,  after  a  time,  in 
fiivour  of  the  queeu  of  Hungpary ;  and,  finally,  determined  upon,  and 
prepared  for,  war  by  sea  and  land.  Great  Britain,  of  course,'  had  no 
inddcement,  in  that  Jwar,  to  hunt  after  any  hostile  principle,  by  the 
operation  of  which,  the  trade  of  the  Dutch  might  be  harassed,  or  the 
adyantagre  of  their  neutral  position,  while  it  lasted,  defeated.  In  the 
w%r  of  1758,  she  had  this  inducement  in  its  utmost  strength.  Inde- 
pendeat  of  the  copimercial  rivalry  existing  between  the  two  nations, 
the  Dutch  I-  xcited  the  undisgfuised  resentmetlt  of  Great  Britain, 
by  declining  to  furoish  against  France  the  succours  stipulated  by 
treaty;  by  constantly  supplying  France  with  naval  and  wariike 
stores,  thibugh  the  medium  of  a  trade,  systematically  pursued  by  the 
people,  and  countenanced  by  the  gOFemment ;  by  granting  to  France, 
early  in  1757,  a  free  passage  through  Namur  and  Maestricht,  for  the 
provisions,  ammunition,  and  artillery,  belong^ing  to  the  army,  desti- 
B«>i3  to  act  afrainst  the  territories  of  Prussia,  in  the  neighbourhood  of 
the  Low  Countries  I  and  by  the  indifference  with  which  they  saw 
Nieunort  «nd  Ostend  surrendered  into  the  hands  of  France,  by  the 
court  of  Vienna,  which  Great  Britain  represented  to  be  contrary  to 
th<^  Barrier  treaty,  and, the  treaty  of  Utrecht.  Without  entering  into 
the>  sufficiency  of  these  grounds  of  dissatisfaction,  Mich  undoubtedly  > 
bad  a  gfreat  infiuence  on  the  conduct  of  Great  Britain  towards  the 
Dutch,  from  1757  until  the  peace  of  1763,  it  is  manifest,  that  this 
Tery  dissatisfaction,  little  short  of  a  disposition  to  open  war,  and  fre- 
quently on  the  eye  of  produciifijg  iU  takes  away,  in  a  considerable  de* 
gree..  from  the  authority  of  any  practice  to  which  it  may  be  suppo- 
sed to  have  led,  as  tending  to  establish  a  rule  of  the  public  law  of 
Europe.  It  may  not  be  improper  to  observe,  too,  that  the  station  oc- 
cupied by  Great  Britain,  in  the  seven  years*  war,  (as  proud  a  enemas 
any  country  efer  did  occupy,)  compared  with  that  of  the  other  Eiinh-* 
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pean  powen,  wm  not  exactly  csJcnlatod  to  make  the  measurei 
whiph  her  leeentiiients  against  Holland,  or  her  iriews  against  France, 
might  dictate,  peculiarly  respectful  to  the  general  rights  of  neutrals. 
In  the  north,  Russia  and  Sweden  were  engaged  in  the  confederacy 
against  Prussia,  and  were,  of  coone,  entitled  to  no  consideration  in 
this  respect.  The  government  of  Sweden  was,  besides,  weak  and  im- 
potent. Benmark,  it  is  true,  took  no  piLrt  in  the  war ;  but  she  did  not 
suffer  by  the  practice  in  question.  Besides,  aU  these  powers  combi- 
ned, would  hare  been  as  nothing  against  the  naval  strength  of  Grea^ 
Britain  in  1758.  As  to  Spain,  she  could  have  no  concern  in  the 
question,  and,  jtt  length,  became  involved  in  tl^e  war  on  the  side  c^ 
France.  Upon  the  whole,  in  the  war  of  1756,  Great  Britain  had  the 
power  to  be  unjust,  and  irresistible  temptations  to  abuse  it.  In  that 
of  1744,  her  power  was,  perhapA,  equally  great,  but  every  thinf  ^"nis 
favourable  to  equity  and  moderatipn.  The  example  afibrded  on  this 
subject,  therefore,  by  the  first  war,  has  far  better  titles  to  respect 
than  that  furnished  by  the  last 

«  In  the  American  war^  the  practice  and  dedsioru  on  this  point  fol- 
lowed those  of  the  war  of  1744. 

'*  The  question  first  came  befi)re  the  lords  of  appeal  in  January 
1782,  in  the  Danish  cases  of  the  Tiger,  Copenhagen,  s^d  others,  cap- 
tured in  October,  1780,  and  condemned  at  St.  Kitts,  in  December  foLr 
lowing.  The  grounds  on  which  the  captors  relied  for  condembation, 
in  the  ligeTf  as  set  forth  at  the  end  of  the  respondent's  printed  case, 
were, '  for  that  the  s^ip  having  been  trading  to  Cape  Fran9ois,  where 
none  but  French,  ships  are  allowed  to  carry  on  any  trafick,  and  having 
been  laden,  at  the  time  of  the  capture,  with  the  produce  of  the  French 
part  of  the  island  of  St  Domingo,  put  on  board  at  C%pc  ]Fran9ois,  and 
both  ship  and  cargq  taken  confessedly  coming  from  thence,  must,  (pur- 
suant to  prec^ents  in  tlie  like  cases  in  the  last  war,)  to  all  intents  and 
purposes^  be  deemed  a  ship  and  goods  belonging  to  tl\e  French,  or  at 
lieast  adopted  kod  naturalized  as  such.' 

**  In  the  Ccftn^kagen^  the  captor's  reasons  ai^  thus  given : 

*'  *  IsL  Because  it  Is  allowed  that  the  ship  was  destined,  with  her 
cargo,  to  the  island  of  Ouadahtspe^  and  no  other  place.' 

«  •  2dly.  Because  it  is  cqnirary  to  the  ettabUihed  rule  of  general  law^ 
io  adwiikiy  neitbreU  Ji^  to  go  tOf-xmd  trade  ai^  a  port  belonging  to  a 
€olony  ofiheenemyf  to  which  euch  neuiral  «A^  coM  not  haw  freely 
iraded  tntxmetfpeac^.* " 

<•  On  the  22d  of  January,  1782,  thesfl^  causes  came  on  for  bearing 
before  the  lords  of  appeal,  who  decreed  f^MvUon  in  all  of  them^ 
thus,  in  the.  most  solemn  and  explicit  manner,  disavowing  a^d  re- 
jecting the  pcetended  rides  of  tbe  law  of  nationsi  upon  which  the  cap- 
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lofsreiied;  the ibvt of wUeh'WM UteraUy bonmred ftom the doeliiM 
of  Ifae  WAT  of  1756,  and  the  lait  of  which  it  that  veiy  rolo  on  which 
Great  Britain  n<fw  relies* 

'*  Itis  true,  that,  in  these  cases,  the  judgment  of  the  hndt  was  pro* 
Bounced  opon  one  shape  only  jof  the  colony  trade  of  Fiaooe,  ai  car- 
ried on  by  nentrals;  that  is  to  say,  a  trade  between  the  colony  e( 
France  and  that  of  the  country  of  the  neotral  shipper.  Bot,  as  np 
distinction  was  supposed  to  exist,  in  point  of  principle,  between  the 
different  modifications  of  the  trade,  and  as  the  judgment'  went  upon 
general  grounds  applicable  to  the  'entiro  subject,  we  shall  not  be 
thought  to  orerrate  iu  effect  and  extent^  when  we  ropresent  it  as  a 
complete  rejection,  both  of  the  doctrine  of  the  se^en  years'  war,  end 
of  that  modem  principle,  by  which  it  has  beenrattomptod  to  rej^ace 
it.  But,  at  any  rate,  the  subsequent  decrees  of  the  same  high  trib«- 
naldid  go  that  length.  Without  enumerating  the  cases,  of  rarions 
descriptions,  inrolving  the  legality  of  the  trade  in  all  its  modes,  which 
were  favourably  adjudged  by  the  lords  of  appeal,  after  the  American 
peace,  it  will  be  sufficient  to  mention  the  case  qf  the  F^eriMgikigy  de- 
cided by  them  in  1785  and  1786.  This  was. the  case  o^  a  Danish 
ship,  laden  with  a  caigo  of  dry  goods  and  prorisions,  with  which  she 
was  bound  on  a  voyage  from  JUarsfiUei  to  Martimque  and  Cttpe 
Frangoiit  where  she  was  to  take  in,  for  Europe,  a'  roturn  oaigo  of 
West  India  produce.  The  ship  was  not  proceeded  sgainst;  but  the 
caigo,  which  was  claimed  for  merchants  of  Ostend,  was  condemned  aa 
enemy's  property,  (fM  in  truth  it  was,)  by.  the  rice-admiralty  of  Anti^ 
gua^  subject  to  the  payment  of  freight  pro  rata  Uineri»y  or,  rather,  for 
the  whole  of  the  outward  voyage.  On  appeal,  as  to  the  caiigo,  the 
lords  of  appeal,  on  the  8tb  of  March,  1785,  reversed  the  condemna- 
tion,  and  ordered  further  proof  of  the  property  to  be  produced  within 
three  months.  On  the  28th  Msm^b,  1786,  no  further  proof  baring 
been  exhibited,  and  the  proctor  /or  the  claimants  declaring,  that  he 
should  exhibit  none,  the  lords  condemned  the  caroO,  and,  on  the  same 
day,  reversed  the  decree  below,  giving  freight,  pro  rata  iim&ru^  (from 
which  the  neutral  master  had  appealed,)  and  decreed  freight  generally* 
and  the  costs  of  the  appeal. 

.  *'  It  is  impossible  that  a  judicial  opinion  could  go  more  oonclpsively 
to  the  whole  question  on  the  colony  trade  than  this ;  for  it  not  only 
disavows  the  pretended  illegality  of  neutral  interpositions  in  that 
trade,  e /en  directly  between  France  and  her  coloifiea ;  (the  most  ex* 
cepUonable  form,  if  is  said,  in  which  that  interposition  could  present 
ttself ;)  it  not  only  denies,  that  property  engaged  in  such  a  trade,  is,  on 
that  account,  liable  to  confiscation,  (inasmuch  as,  after  having  rerei^ 
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9Qd  tbft  condemiwtiMi  of  the  cargo  pronofano^  beloir,  it  pvooeadp  •!- 
torwards  to  condemn  it,  merely  for  wmi  of  farther  prof  a»  to  theprO' 
perty,)  but  it  holds  that  the  tsade  it  so  nnqnettionably  lawful  io  neu- 
trally as  not  even  to  put  in  jeopahly  the  claim  to  freight*  for  that  part' 
€/  the  Tojrage  which  had  not  yet  begun,  and  which  the  partj  had  not 
yet  put  himself  in  a  situation  to  begin.  The  focoe  of  this,  and  the 
other  British  decisions  produced  by  the  American  war,  will  not  'be 
afoideda  by  suggesting,,  that  there  was  any  thing  peculiarly  favourable 
ii  the  time  when,  or  the  manner  in  which,  France  opened  her  colony 
trade  to  neutrals  on  that  occasion.  Something  of 'that  sort,  however, 
has  been  said !  We  find  the  following  language  in  a  very  learned  opi- 
Bion-  oi|  this  poiiit :  *  It  is  oerfainly  true,  that  in  the  last  war  (the 
American  war)  many  decisions  took  place  which  then  pronounced 
that  sueh  a  trade  between  France  aqil  her  colonies  was  not  consi- 
dered as  an  unneutral -commerce;  but  under  what  circumstances? 
It  was  understood  that  France,  in  opening  her  colonies  during  the 
war,  dedaredf  that  this  was  not  done  with  a  temporary  view,  relative 
to  the  war,  but  on  a  general  permanent  purpose  of  altering  her  colo- 
nial system,  and  of  admitting  foreign  vessels,  universally,  and' at  all 
times,  to  a  participation  of  that  commerce ;  taking  that  to  be  the  fact, 
(however  suspicious  its  commencement  might  be,  dtiring  the  actual 
existence  of  a  war,)  there  was  uo  ground  to  say,  that  neutrals  were 
not  carrying  on  a  commerce  as  ordinary  as  any  other  in  which  they 
could  be  engaged ;  and,  therefore,  in  the  case  of  Verchgting^  and  in 
many  other  succeeding  cases,  the  lords  decreed  payment  of  freight  to 
the  neutral  ship  owner.  It  is  fit  to  be  remembered,  6n  this  occasion, 
that  the  conduct  of  France  evinced  how  little  dependence  can  be 
placed  upon  explanation  of  measures  adopted  during  the  pressure  of 
war ;  for,  hardly  was  the  ratification  of  the  peace  signed  when  she 
returned  to  her  ancient  system  of  colonial  monopoly.' 

*  <^  We  answer  to  all  this,  that,  to  refer  the  decision  of  the  lords,  in 
the  Ftfrvogftfig,  and  other  succeeding  oases,  to  the  reason  here  as 
signed,  is  to  accuse  that  high  tribunal  of  acting  upon  a  confidence 
which  has  no  example  in  a  sin^lariy  incredible  declaration,  (if,  in- 
deed, such  a^declaration  was  ever  made,)  after  the  utter  falsehood  of  it 
had  been,  as  tfaft  learned  opinion  does  itself  inform  us,  unequivocally 
and  notoriously  ascertained. 

*•  We  have  seen  tiiat  the  VweagHi^  was  decided  by  the  hnds  in 
1785  and  1786,  at  iMistiwo  years  after  France  had,  as  we  are  told, 

*  returned  to  her  ancteb*  system  of  colonial  monopoly,'  and  when,  of 
course,  the  supposed  assertion  of  an  intended  nerm'anent  abandon- 
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ment  of  that  ijstem  o(m)4  not  be  pennitted  to  produce  any  legtX  ccm^ 
•eqaence. 

"  We  answeri  farther,  that  if  this  alleged  declaratimi  was  m  fact 
made,  (and  we  must  be  allowed  to  Vy  that  we  hsiTe  fonndno  trace 
of  it  oat  of  the  opinion  abore  recited,)  it  never  was  put  into  snch  a 
formal  and  anthentic  ihape,  as  to  be  (he  fair  subject  of  judicial  no- 
tice. 

'Vlt  is  not  contained  in  the  Frenqh  arrets  of  that  day,  where  od]> 
it  would  be  proper  to  look  for  it,  and  we  are  not  referred  to  any  other 
dooument  proceeding  from  tho  goT^rnment  of  France,  in  which  it  is 
said  to  appear.    There  does  not,  in  a  #ord|  seem  to  hare  been  any 
thing  which  an  enlighteQed  tribunal  6oold  be  supposed  capable  of  con- 
sidering as  a  pledge  on  the  part  of"  France,  .that  jshe  had  resolved 
upon,  or  even  meditated,  the  extravagant  change  in  her  colonial  sys- 
tem which  she  is  said,  in  this  opinion,  to  have  been  understood  to  an* 
nottCice  to  the  world.    Put  even  if  the  declaration  in  qlkestibo  was  ac- 
tually made,  and  that,  f  (kl.  v^th  all  possible  sctoiinity,  still  itSwonld  be 
difficult  to  persuade  any  Ihinking  man  that  th^  sincerity  of  such  a  de- 
claration was,  in  any  degree,  confided  in ;  .or  that  any  pefton,  in  any. 
country,  codld  regard  it  in  any  other  light  than  as  a  mere  artifice  that 
<H>iild  give  no  right  which  would  not  equally  well  exist  without  it.  Upon 
the  whole,  it  is  manifestly  'impracticable  to  rest  the  decisions  of  the 
fords  of  appeal,  in 'and  after  the  Amori<ian  war,  upon  any  dependent 
(Placed  on'  this  declaration,  of  which  there  n  no  evidence  that  it  ever 
was  made— which,  it  is  certain,  was  not  authentically  or  fqrmally 
made— ^hich,  however  made,  was  not,  and  could  not  bo,  belieredat 
any  time  far  less  in  1785  and  178^,  when  iti  fiilsehood  had  been  u» 
questionably  proved  by.  the  public  and  undisguised  conduct  of  its  sup- 
posed liuthors,  in  direct  opposition  to  it.    That  SHr  Jamei  •ATornof, 
who  sat  in  the  high  court  of  lidmiralty  of  Groat  Britain  during  the. 
greater  part  of  the  late  war,  did  not  consider  these  decisions  as  stand- 
ing upon  this  ground » is  evident ;  for,  notwithstanding  that  in  the  year  ' 
1756  he  was  the  most  zealous,  and,  pertiaps,  .able  advocate  for  the 
condemnation  of  the  Dutch  ships  engaged  in  the  colony  trade   of 
France,  yet,  upon  the  broaking  out  of  the  late  war,  he  rolled  upon 
the  decisions  in  the  American  war  as  authoritatively  lettling  the  le-* 
gality  of  that  tradto,  and  decreed  accordingly. 

.**  If,  as  a  more  {dansible. answer,  to  these  decisions,  (considered  in 
the  light  of  authorities,)  than  that  which  we  have  just  examined,  it 
should  be  eaid  that  ti.'cy  ought  rather  to  be  viewed  V  rolqetant  sacri- 
fices to  policy,  or  even  to  necessity,  unjer  ciroumstances  of  particu- 
lar difficulty  and  peril,  than  as  an  expression  of  the  deliberate  opinion 
0f  the  lords  of  appeal,  or  the  government  of  Groat  Britain,  on  the 
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natter  of  right,  it  might,  peihaps»  be  suiBcieDt  ta  reply,  that  if  Ae  aitt* 
ed  Dentrality  oovpled  with  the  tituatloo  6f  Great  Britain  as  a  party  to 
the  war,  did  in  any  degree  compel  theif  decisions,  we  might  also  expect 
to  find,  at  the  same  era,  some  relaxation  on  the  part  of  that  oonntry 
relative  to  the  doctrine  of  contraband,  upon  which  the  conTention  of 
the  armed  neutrality  contained  the  most  direct  stipulations  which  the 
northeni  powers  were  particularly  interested  to  enforce.  Tet  Such 
was  not  the  fact.  But,  in  addition  to  this,  and  other  considerations  €i 
a  similar  description,  it  is  natdral  to  inquire  why  it  happened,,  that  if 
the  lords  of  appeal  were  satisfied  that  Great  Briton  possess^  the  right 
in  question^  they  recorded,  andgaye  to  the  world,  a  series  of  decisiona 
against  it  founded,  not  upon  British  orden  of  council^  g^tuitoosly 
relaxing  what  was  still  asserted  to  be  the  strict  right,  as  in  the  late 
wsLr,  but  upon  general  principles  of  public  law.  Howerer  prudence 
might  hare  required  (although  there  is  no  reason  to  believe  it  did  re* 
^uire)  an  abstinence,  on  the  part  of  Great  Britain,  from  the  extreme 
exercise  of  the  right  she  had  been  suprosed  to  claim,  still  it  could  not 
be  necessary  to  give,  to  the  mere  forbearance  of  a  claim,  the  stamp 
and  character  of  a  formid  admission,  that  the  claim  itself  was  illegal 
and  unjust.  In  the  l%te  war,  as  often  a^  the  British  government  wash- 
ed to  concede  and  relHx!  (roin  whatever  motive,  on  the  subject  of  the 
colony  trade  of  her  oppouents.  an  order  of  council  was  resorted  to^ 
setting  forth  the  nature  of  the  concettion,  or  relaxation,  upon  which 
the  courts  of  prize  were  afterwards  to  found  their  sentences;  and«  un- 
doubtedly, sentences  so  passed  cannot,  in  any  fair  rea^oiog,  bo  con- 
sidered as  deciding  more  than  that  the  order  of  council  is  obligtitoiy 
on  the -courts  whose  sentences  they  are.  But,  the  decrees  of  the 
lor^  of  appeal,  in  and  after  the  American  frar,  are  not  of  this  descrip- 
tion ;  since  there  existed  no  order  of  council  on  the  subject  of  them; 
and,  of  course,  they  are,  and  ought  ^tp  be,  of  the  highest  weight  and 
authority  against  Great  Britain,  on  the  questions  iuFolyed  in,  and  ad<» 
judged  by,  them.'* 

In  eoDfirmation  of  the  preceding  anthoritiea,  addaced  lirom 
the  deciaions  of  the  British  prise  courts,  during  the  wan  of 
1744)  1756,  and  1778,  the  following  cases  may  be  added  from 
the  adjudications  of  the  common  law  tribunals. 

The  first  is  th«t  of  Berens  t.  Backer,  ruled  by  Lord  Mans* 
field  at  Jie  sittings  after  Trinity  Term,  1761.*  This  was  u|  ae- 
tion  on  a  policy  of  insurance  on  a  Dutch  tbtP)  ealled  the  7^ 
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and  id  cargOyEt  and  from  8t  EoBtatitts  to  Amsterdam,  war- 
ranted a  Dutch  ship,  and  the  goods  Dutch  propertj,  and  not 
laden  in  any  French  port  in  the  West  Indies.  The  cargo  was 
worth  12y000/.|  and  Insured  at  a  premium  of  15  guineas  per 
cent  which  was  inflamed  to  this  high  rate  on  account  of  the 
number  of  captures  made  by  the  British,  of  neutral  vessels,  on 
suspicion  of  illicit  trade,  and  the  detention  of  those  yessels  by 
the  proceedings  In  the  courts  of  lidmiralty.  In  May,  1758,  the 
ship  was  at  8t.  Euatatius,  taking  in  her  cargo,  which  consisted 
of  sugar  and  indigo,  and  other  French  commodities,  which  Were 
put  on  board  her,  partly  out  of  barks  from  sea,  and  partly  from 
the  shore  of  the  island.  Qn  the  18th  of  June,  1758,  she  sailed 
on  her  Toyage  to  Amsterdam ;  on  the  STth*  she  was  taken  by 
a  British  privateer,  and  carried  into  Portsmolith,  in  England. 
On  the  1st  of  August  the  seamen  weri^  examined  on  the  stand- 
ing interrogatories,  and  the  master  entered  his  claim  in  the 
high  court  of  admiralty.  In  October  the  claimants  were  cited 
to  specify  what  part  of  the  goods  were  taken  from  the  shore  of 
8t.  Eustatiuii,  and  what  from  the  b^rks.  Citation  was  conti« 
nued,  from  court  to  court,  till  February,  1759,  when  an  interlo- 
cutory decree  was  pronounced  for  the  contumacy  of  the  claim- 
ants in  not  specifying,  and  Ihat^  thertjbre^  the  goods  should  be 
presumed  French  property.  There  was  an  appeal  to  the  lords, 
but  as  many  cases  stood  before  it,  as  the  market  was  ^ety  high^ 
and  as  the  cargo  was,  in  part,  perishable,  the  agent  of  the 
owners  agrt^ed  with  the  captors  to  'give  them  800t,  and  costs, 
in  order  to  obtain  a  reVersal  of  the  sentence.  The  reversal 
was  had  by  cojisent,  and,  in  order  to  give  costs  to  the  captors, 
H  was  decreed,  by  consent,  that  there  was  probable  cause  for 
seisure,  and,  thereupon,  costs  were  decreed  to  the  captors,  and 
tne  cargo  was  restored  to  the  claimants.  The  ship,  when  re- 
stored, proceeded  to  Amsterdam ;  apd,  after  her  arrival  there, 
the  chamber  of  insurances,  in  that  city,  settled  the  average  of 
the  plaintiff  towards  the  loss  and  expenses  oooasioned  by  the 
ea|)ture,  detention^  and  fitigation,  and  tor  this  sum  the  action 

was  brought, 
*  Lord  mfmsfidd    The  first  question  is,  whether  this  was  ^ 

just  capture  1  Both  sentences  are  out  of  the  case,  being  done, 

and  undone,  by  consent    The  capture  was  certainly  unjust 
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Th^  pretenee  wai|  that  ptrt  of  this  eargo  was  pat  on  board  off 
St  Evfttitias,  oot  of  barks  Boppoted  to  eome  from  the  Froneh 
ialandt)  and  not  loaded  immediately  from  the  shore.  This  is 
now  a  settled  point  by  the  lords  of  appeal,  to  tie  the  same  tiling 
as  if  they  had  been  landed  on  the  Dutch  shore,  and  then  put 
on  board  afterwards;  in  which  case  there  is  no  colour  for 
seiauire.  7%e  rule  u,  thai  if  a  neuiral  Mp  trade  to  a  FrmA 
colony,  fidth  aU  the  prmlege$  i^  a  French  ekip,  and  ii  thui  adoft-- 
td  and  natura&zed^  it  must  be  looked  upon  a$a  French  Mp^  and 
is  liable  to  be  taken.  Not  so  If  she  hare  only  French  produce 
on  board,  without  taking  it  in  at  a  French  port,  for  it  may  be 
purchased  of  neutrals. 

*'  The  second  question  Is,  whether  the  owners  hare  acted 
bona  Jifk  and  uprightly,  as  men  acting  for  thems^lresi  and 
npon  a  reasonable  footing,  so  as  to  make  the  expenses  of  this 
compromise  a  loss  to  be  borne  by  the  insurers.  The  order  of 
the  judge  of  the  adittiralty  to  spicily  was  illegal,  contrary  to 
the  marine  law  and  the  act  of  parliament,  which  is  on^  de^la- 
ratory  of  the  marine  law;  because,  if  they  had  specifled,  it 
could  t>e  of  no  consequence,  accordihg  to  the  rule  I  before 
mentioned.  The  captors  were,  howerer,  In  possession  of  a 
sentence,  though  an  unjust  one ;  and  a  court  of  appeal  cannot, 
or  seldom  does,  upon  a  reversal,  give  costs  or  damages  which 
have  accrued  subsequent  to  the  original  sentence ;  for  theso 
damages  arise  from  the  fiiult  of  the  judge,  not  of  the  parties. 
Under  all  these  circumstances,  flie  owners  did  wisely  to  offer  a 
compromise.  The  cargo  was  worth  ld,OOQ/. ;  the  appeal  was 
baaardous,  the  deky  certain.  The  Dutch  deputy  in  England 
negotiated  the  compromise;  the  chamber  of  commerce,  at 
Amsterdano^  ratiiled  it,  and  thought  it  reasonable.  Had  the 
whole  sentence  been  totally  reversed,  the  costs  must  have  sat 
heavy  on  the  owners.  I,  therefore,  thmk  the  insurers  liable  to 
answer  this  average  loss,  which  was  submitted  to,  in  order  to 
avoid  a  total  one.*^ 

Siicb  was  the  definition  of  the  rule,  aa  given  by  a  judge  who, 
aceording  to  Blacktianef  attended  the  commission  of  appeals^ 
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taki  eondacted  iti  deci&ioas  daring  tha  war  of  1756,  ud 
**  whose  masterly  acqaaintance  with  the  law  of  iMtions  was 
known  and  rerered  by  eFery  state  in  Europe.'^ 

The  next  case  is  that  of  Brymer  t.  Atkyns,  determined  in 
the  court  of  common  picas,  Hilary  Term*  1789,  hi  which 
Lord  Loughbarovgh  uses  tlie  following  words:  ''But  during 
the  prosecution  of  the  war  which  ensued  in  the  year  1768, 
great  complaints  were  made  by  neuttal  powers  of  the  miscon- 
duct of  Enslisfi  i)ri7Rteers  in  the  channel,  in  seizing  their  mer- 
chantmen; and  a  question  bad  also  ariscD,  betvveen  the  sub* 
jects  of  Holland  and  the  officers  of  the  British  navy,  upon  rhe 
extent  of  the  treaties  of  commerce  between  this  country  and 
the  Dutch  republic ;- the  Dutch  claiming  a  right  to  carry  to  the 
French  all  such  goods  as  were  not  specifically  enumerated  un- 
der the  title  of  contraband;  while,  op  the  part  of  the  Bntish 
navy  it  was  contended,  that  free  bbipa  only  made  free  goods  as 
to  such  course  of  trade  as  wus  corned  on  in  time  of  peace ; 
that  ifi$  Dutch  being  excluded  fimn  the  French  i^ands  in  the 
West  Indies  in  twie  of  peace,  and  only  admitted  in  time  of  war 
to  cover  their  trade^  their  ships  ought  to  be  considered  as  adopted 
Frenchj  and  were,  Vwrejbre,  laivftU  prize J^ 

The  next  adjudication  which  may  be  advantageously,  cited,  im 
illustrate  the  history  of  the  rule,  is  the  case  of  the  Kaiharina^ 
determined  in  the  house  of  lords,  on  the  2d  of  May,  1783.*  lliis 
was  a  Dutch  ship,  which  sailed  from  the  Texel  on  the  31  st  of 
August,  1779,  bound  to  Cura^oa,  where  shearrired  on  the  18th 
of  November  following,  with  a  cargo  of  linen  goods,  and  some 
articles  pf  provisions,  and  thence  sailed  for  Cape  Fran9ois,  ia 
the  island  of  St.  Domingo,  where  the  c^rgo  was  sold,  a  return 
cargo  of  colonial  produce  taken  on  board,  and  the  ship  sailed 
for  Amsterdam  on  the  17th  of  April,  1780.  On  theSSdof 
May  she  was  captured  by  a  British  privateer,  and  carried  into 
Scotland,  where  the  ship  and  cargo  were,  on  the  22d  of  Sep- 
tember, 1780,  condemned,  as  lawful  prize,  by  the  judge  admi> 
ral.    An  appeal  was  entered  to  the  court  of  sessioui  wher« 
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ihe  tentonet  wis  aAmed,  and  tbe  elaioMiQti  appeiM  to  ttie 
koiisa  of  lords,  who  rsTersed  the  dsciees  of  the  eonrls  below» 
and  ordered  the  Tslue  of  the  ship  and  cargo  to  be  paid  to  the 
elaimants* 

It  has  been  aHeded  that  this  ease  was  deteimined  hf  (he 
honse  of  lordt,  as  it  is  taid  the  parallel  ease  of  the  Tigar  must 
have  heen  by  the  lords  of  appeal,  upon  the  ground  of  the  ez- 
btetice^of  a  French  edict  daled  the  31st  €t  jlnfj,  1779,  open- 
.ing  the  eoloniel  trade  to  neutrals.*  But,  as  we  hariB  seen,  tUs 
could  not  pouibly  have  heen  the  foundation  for  the  decree  of 
lesdtution  in  the  case  of  the  Tiger.  Ist  Because  no  such 
edict  Can  be  found  In  an^  collectl<m  of  F'rench  arretds,  and  it 
b  acknowledged  that  the  search  for  It  had  heen  fruitless." 
2d.  Because  the  edict  has  been  supposed  to  have  been  issued 
JIagrgnte  hdio;  and  a  trade  opened  In  time  of  war  to  neu- 
trals could  not  be  considered  as  an  accustomed  trade  in 
the  Tiew  of  the  prise  courts.  3d.  Because  it  is  admitted  that 
Prance  returned  to  her  ancient  colonial  system  after  the  peace 
of  17B3|  and  yet  the  loitis  of  appeal  persisted  in  decreeing  res> 
titution  of  neutral  property  taken  during  the  war.  4th.  Be- 
cause the  supposed  edict  of  the  Sist  July,  1779,  Is  not  recited 
in  the  printed  case  of  the  Tiger;  but,  on  the  contrary,  a  spe- 
del  ordinance,  of  a  preceding  date,  is  relied  upon  by  the  claim- 
ants  in  that  case  as  opening  to  foreigners  the  ports  of  8t  Do* 
mingo.  The  objection  also  applies  to  this  ordinance,  that,  be- 
side Its  l>eing  isrued  immediately  upon  the  commencement  of 
hostilities,  it  was  the  mere  local  act  of  a  colonial  governor,  and 
still  less  Ukely  to  be  regarded  by  the  lords  of  appeal  as  indic»* 
tive  of  a  permanent  change  in  thS  colonial  system  of  Prance 
than  the  supposed  more  general  edict  of  the  31st  July,  1779. 

If,  then,  tiie  opening  of  the  French  colonies  to  neutrals  could 
not  have  formed  the  basis  on  which  restitution  was  decreed  1^ 
the  lords  of  appeal.  In  the  case  of  the  Tiger  /  was  it  the  real 
ground  of  the  reversal,  by  the  house  of  lords,  of  the  decree  of 
condemnation  in  the  case  of  the  Kathatina  f 
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When  fh''  gmmidfl  of  a  JudieM  deeldon  mn  ttetod  bj  a 
court,  it  18  not  onljr  soperfluoas,  bat  manifestly  tends  to  I«a4 
the  inqnirer  astray  who  is  seeking  for  the  real  grounds  of  soch 
deelsioni  to  look  for  it  in  the  arguments  of  the  parties.  It  was^ 
indeed^  argued  by  the  counsel  for  the  claimants,  in  the  JKblAo- 
mo,  that  the  French  edict,  of  the  31st  Joly,  1779,  excepted 
that  case  from  the  general  rule  which  liad  been  enforced  in 
the  precediiig  war;  whilst,  on  the  other  hand,  the  captor's 
ebnnsel  denied  that  any  reliance  could  be  placed  on  the  since- 
rity and  permanence  of  the  supposed  change  in  the  colonial 
qrstem  Of  France«  Ift  was,  also,  contended  by  the  claimanta' 
counsel,  that  the  ship  was  exempted  1h>m  captare  pader  the 
general  immunity  of  the  Dutch  treaty  of  1674;  whilst,  on  the 
oontraiy,  the  counsel  for  the  captors  maintained  that  she  was 
liable  to  condemnation  for  carrying  proTisions  on  her  outward 
▼oyage^contraiy  to  the  same  treaty.  But  the  only  points  ereii 
glanced  at  by  the  learned  lord  who  moved  for  the  reversal  in 
the  bouse  of  lords  were,  1st.  l%e  want  of  jurisdiction  in  the 
court  below.  2d.  The  discontinuance,  during  the  war  of  the 
American  revolution,  of  the  principle  of  the  war  of  1 766* 

As  to  the  first  point,  there  seems  to  be  no  doubt  thist,  by  the 
articles  of  union  between  England  and  Scotland,  the  court  of 
admiralty,  in  Scotland,  was  preserved  In  its  ancient  jurisdiction, 
which,  unquestionably,  extended  to  prise  causes,'  and  no  subse- 
quent act  of  the  Qntish  parliament  has  made  any  change  in 
this  nsspect  The  appeal  is  to  the  court  of  session,  and  thence 
to  the  house  of  lords.*^ 

The  second  point,  on  which  the  decree  of  the  house  of  lords 
was  founded  is,  **  because  the  principle  on  which  the  courts 
below  bad  proceeded,  although  adhered  to  in  the  war  which 
ended  in  1763,  had  been  departed  from  in  that  which  termi^ 
nated  in  1782." 

.  Hence  it  is  manifest  that  the  decree  of  the  house  of  lords,  in 
this  case,  can  only  be  referred  to  an  actual  abandonment  of  the 
rule  of  the  war  of  1756.  And  such  is  the  effect  of  this  adjudi- 
cation as  understood  by  the  reporter  himself,  who,  in  his  mar<' 
gUial  note  to  the  case,  says,  in  the  very  words  of  the  claimants' 
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counsel,  ^  It  is  bow  established,  by  repeated  determinatibns^ 
that  neither  ships  nor  cargoes,  the  propjsrtf  of  subjects  of  ne1^ 
tral  powers,  either  going  to  trade  at,  or  coming  from,  the  French 
West-India  islands,  with  cargoes  purchased  there,  are  liable  to 
capture.''  There  is,  then,  no  occasion  to  advert  to  (he  prin^d 
reasons  of  the  parties  in  order  to  rest  this  decree  upon  a  sup- 
posed exception  to  the  rule  which  is  not  stated  by  the  tribunal 
itself. 

Yet  they  may  be  quoted  as  a  confirmation  of  what  bas  bi^n 
before  asserted  respecting  the  origin  and  nature  of  the  rule* 
Thus  it  was  stated  by  the  claimant's  counsel,  (of  whom  Sir 
William  ScoU,  then  at  the  bar,  was  one,}  '*  That  it  was  now 
established  that  neither  ships  ox  cargoes,  the  property  of  sub- 
jects of  neutral  powers,  either  going  to  trade  at,  or  coming 
from,  the  French  West-India  islands,  with  cargoes  purchased 
there,  are  liable  to  capture ;  for  in  many  recent  mstancee,  par- 
ticularly the.  T'ger^  a  Danish  ship,  with  a  cargo^  purchased  at 
Cape  Francois,  proceeding  to  St  Thomas;  the  Copenhagtnf 
a  Danish  ship,  from  St  Thomas  to  Ouadaloupe;  the  Jmge 
Jan^  a  Dutch  ship,  with  a  cargo  taken  in  at  Port-au- Prince, 
and  bound  to  Cnragoa;  and,  likewise,  in  the  case  of  the  sloop 
Nancy,  and  six  other  Danish  vesSelsi  with  cargoes  taken  in  at 
Guadaloupe,  in  the  year  1780,  and  bound  therewith  to  the 
island  of  St  Thomas,  under  convoy  of  a  Danish  frigate;  all 
which  were  captured  by  British  cruisers,  and  condemned  in 
the  vice-admiralty  courts,  in  the  British  West-Indies.  The  lords 
commissioners  of  appeal  reversed  the  sentences  of  condenma- 
tion,  and  restored  the  ships  and  cargoes.' V 

To  which  it  w^s  answered  by  the  captor's  counsel,  ''  7%af 
ihe  sul^ects  of  ail  other  noHons  being  nbsolulely  prohibited  to 
trade  to,  or  fiofn,  tke  French  Weil-India  iilandt^  by  Ihe  Junda* 
menUd  lams  ofFrance^  the  ship  in  qtiesHon^  earning  directly  from 
SI  Domingo^  nUk  a  cargo  taken  in  therCj  (be  the  property 
whose  it  might,)  must  be  considered  as  French,  and,  as  such, 
both  ship  and  cargo  were  lawful  prise,  agreeably  to  many  de- 
cisions in  the  courts  of  admiralty,  and  by  thejlords  of  appeal 
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la$i  fvar,  founded  Dpoa  the  cleareBt  prioeiples.  Katitisob* 
jeeted  that,  by  an  edict  of  the  French  king,  dated  in  Jnlyi 
1779,  the  trade  to  hif  colonies  wai  laid  open  to  all  neotral 
states.  To  this  it  is  answered,  diat  during  Ihe  last  war^  Duidk 
afcfjM,  engaged  in  ikisfraudukni  trader  ohtamed  epetM  iuensee 
Jrom  the  Fremch  government ;  kut  these  were  eonsiantfy  diere- 
garded^  when  urged  at  oMaHng  Uutatt^^ainm  of  their  being  en- 
gaged m  a  trade  open  only  to  French  eubfecte^  and  even  were 
taken  ae  coneUuive  eMenee^OuSr  being  adi^dFrenthih^* 
During  the  present  war,  it  is  said  a  general  license  has  been 
given,  ffbich  cannot  raiy  the  case  when  the  riews  and  conse- 
quences are  precisely  the  same.  The  opening  a  trade  to  the 
colonies  of  France,  yZci^attle  belh^  is  a  transaction  to  the  pre- 
judice of  Great  Britain,  and  a  mere  device  and  cover  for 
fraud.  A  Dutchman,  who  trades  under  a  privilege  of  this  kind| 
is  not  in  the  ordinary  situation  of  a  neutral  subject,  continuing 
hb  own  commerce  with  the  warring  nations  aain  time  of  peace ; 
he  is,  to  all  intents  and  purposes,  cariylng  on  the  trade  of 
France,  Iteing  admitted  to  a  participation,  adhmie  effecUun^  in 
the  esduuve  rights  of  a  French  subject;  and,  as  the  advem* 
ment  of  France  oopsiders  such  persons  as  temporary  subjects, 
to  the  effect  of  being  allpwed  to  trade  with  the  French  West 
Indies,  the  subjects  of  Great  Britahi,  on  the  other  hand,  must, 
according  to  every  principle  of  juBtice  and  soutid  reasoning,  be 
entitled  to  consider  them  in  the  same-lii^ht,  and  to  seise,  as  law- 
ful prise,  both  ships  and  cargoes  employ^  in  this  extraordin%-. 
ly  commerce.  No  person  can  nossibly  believe  that  tlie  license 
vrill  be  continued  by  France  after  the  peace.  It  has  been 
shown,  in  a  variety  of  instances,  that  the  Dutch  do  not  under- 
stand that  it  wiO;  and,  till  such  a  license  has  been  granted,  or 
continued  in  tune  of  profouud  peace,  no  regard  can  be  paid  to 
it  when  issued  in  time  of  war.'^ 

But  this  doctrine  of  the  captor's  counsel  was  vejected  by  ttie 
bouse  of  lords  in  the  case  of  the  JEUharmo,  as  it  had  before  been 
in  the  cases  of  the  TigtT'  and  the  Copenkagenj  by  the  lords  of  ap« 
peal ;  and  thus  we  iiave  tiie  conjoint  authority  of  the  two  highest 
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(ribanals  In  the  BrUisli  empire,  to  confirm  the  abaDdonment  of 
this  mle  during  the  war  of  the  American  rerolution. 

We  come  now  to  the  first  war  of  the  French  revolufion,  anil 
here  we  have  the  testimony  of  Sir  William  Scott,  to  show  that 
his  predecessor,  in  the  high  court  of  admiralty,  (Sir  James  Mar- 
riot,)  adhered,  at  the'  commencement  of  that  yrar,  to  (he  prac« 
tice  which  had  been  settled  in  (he  war  of  1 778,  and,  accor«mg> 
Ij,  decreed  freight  to  neutral  vessels  employed  hi  the  coasting 
trade  of  the  enemy.  In  the  case  of  (he  Emanudf^  (April  9th, 
1790,.)  Sir  William  Scott  says,  ^  with  respect  to  authorities,  It 
has  been  much  argued,  that  in  three  case»  this  war,  the  court 
of  adniiralty  has  decreed  payment  of  freight  to  ressels  so  em- 
ployed;  aiid  I  belieTe  that  such  cases  did  pass  under  an  inti- 
mation of  the  opinion  of  the  very  leatned  {lerson  who  preceded 
me,  in  which  the  parties  acquiesced,  Without  resorting  to  the 
authority  of  a  hig|ier  tribunal.  But  a. case  hefote  the  lorda 
seema  to  confey  a  different  opinion  upon  this*  -snbject  of  the 
coasting  trade  of  the  enemy— tiie  case  of  tiMi  AUrewrUu^  in 
which  freight  was  refused.'' 

Here  it  is  to  be  remembered,  that  thb  case  of  ih^  Minuritu 
was  determined,  by  the  lords  of  appeal,  on  the  7th  of  March, 
1795,  and,  therefore,  can  be  no  authority  as  to  the  practice  at 
an  earlier  period  of  the  war,  or  as  to  the  Mw  at  the  same  pe- 
riod, which  was  understood  by  Sir  Jam#8  Marriott,  and  the 
learned  counsel  who  acquiesced  in  his  decisions,  without  an 
appeal,  stUI  to  subsist  as  settled  by  the  lords  during  the  pre- 
ceding war,  and  adhered  to,  by  them,  down  to  tlie  year  1786 
Even  Sir  William  Scott  himself,  long  after  the  case  of  the  Mer 
eurius  was  decided  by  the  lords  seems  to  have  regarded  the 
role,  in  respect  to  the  coasting  trade,  as  merely  creating  a  pre- 
sumption  of  enemi  interests,  and  not  as  affording  a  substantive 
ground  of  condi*  ^nation.     Thus,  in  the  case  of  tire  IVelvaari;** 
(January  8tti,  i799,)  he  says,  "  Besides,  tins  vessel  appears  to 
have  been  engaged  in  the  coasting  trade  of  France.    The  court 
has  never  gone  so  far  as  to  say,  that  pursuing  one  voyage  of 
that  kind  would  be  sufficient  to  fix  a  hostile  character;  but,  in 
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m.  Inioo,  a  habit  of  Buch  .trading  woutd.  Such  a  Toyage 
most,  howeveri  raise  a  strong  degree  of  suspieion  agatnst  a  neu- 
Iral  claim}  and  the  plungiogi  at  once,  into  a  trade  so  highly  dan- 
gerousy  creates  a  presomption  that  there  is  an  enemy  proprle- 
td»  larking  behind  the  cover  of  a. neutral  name**'  So,  also,  in 
the  case  of  the  Speeulaiwnj*  (December  16(h,  1799,)  the  king's 
advocate  (Sir  John  Nicholl)  stated,  "  That  the  ship  appeared 
to  have  beoi  eanying  on  the  coasting  trade  of  France ;  a  trade 
not  onlf  generally  forbidden,,  but  expressly  prohibited  to  neu- 
tral ships,  by  the  ordinances  of  France^  which  have  issaed  du- 
ring thi8«rar,  that  she  wouXd^  thertfare,  come  uwkr  the  tharader 
ffan  adapted  Fretich  MpJ*  Whilst,  on  the  other  hand^  the 
claimant's  counsel  (Dr.  Laurence)  answered,  that  ^*  Jlhaanai 
been  keid^  in  Me  ffreeeni  iMtr,  that  the  mere  circumstances  of 
being  engaged  in  the  coasting  trade  of  the  enemy,  does  amount 
to  that  adoptianf  which  will  subject  the  property  to  -condemiia- 
tion."  Sir  William  Scott,  in  his  judgment,  says,  '<  This  is  a 
case  of  a  ship  taken  on  a  voyage  frofin  one  Jbrench  port  to  an- 
other, which  is  certaiuly  a  sufficient  justification  of  the  capture; 
because  the  veiy  circumstance  of  being  engaged  in  conducting 
the  trade  of  the  enemy,  from  one  port  to  another,  will  justly 
subject,  the  ressel  to  inquiry ;  and,  periiaps,  in  some  future 
case,  the  Court  may  have  occanon  to  consider  how  fiur  the  re- 
gulations that  have  been  alluded  to,  and  the  acting  upon  them, 
(which  it  may  be  proper  to  consider  at  the  same  time,)  may 
not  make  «uch  a  trade  liable  to  be  considered  as  a  case  of  nd^ 

We  may,  therefore,  eonsiAsr  it  as  proved,  fliat  the  rule  waa 
inffered  to  slumber  from  the  beginning  of  the  war  of  the  Ame- 
rican revolution,  until  it  was  awakened,  with  increased  activi^, 
by  the  orders  in  council  of  the  6th  of  November,  1793,  instruct- 
ing the  public  and  private  ships  of  war  of  Great  Britain  to 
^  stop  and  detain  all  vessels  laden  vrith  goods,  the  produce  of 
any  colonjr  belonging  to  France,  or  carrying  provisions,  or 
other  supplies,  for  the  use  of  any  such  colony,  and  to  bring  the 
eame,  with  their  cargoes,  to  legal  adjudication  in  onr  jurts  of 
admiralty.'* 
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Although  some  eonfasion  and  contrftrliction  exbto  in  the  laa- 
gittge  of  the  Britwh  prise  ooartBy  whether  ioetmctioos  of  thb 
natore  are  biodiiig  od  the  tribunals  of  the  nation  by  whom  the^ 
are  issued,  as  a  positive  law,  m  merelf  as  declaratoiy  of  the  pre- 
existing hiw  of  nations.  Sir  William  Scott  appearing,  at  one 
time,  to  regard  the  text  of  the  king's  instmctio^B  i»  binding  on 
bis  judicial  conscience,  and,  at  another,  holding  it  .indeoorona 
to  antidpate  the  possibility  of  their  conflictmg  with  the  lair  of 
nations,  wdilst  Sir  James  Mackintosh  declared  that,  if  he  saw 
in  such  instraetioDs,  any  attempt  to  extend  the  taw  to  the  pre- 
judice of  neutrals,  he  should  not  obeythem*  but  regulate  his 
decisions  by  the  known  and  isecognised  law  of  nations^  yet, 
the  instructions  of  179S,  might  properly  be  considered  as  eyi- 
denee  of  what  the  British  government  deemed  to  be  laW| 
if  ttiis  inference  were  not  somewhat  weakened  by  the  eircum* 
stances  that  they  were  secretly  issued,  precipitately  repealed, 
and  full  indemmftcation  was  made  for  the  captures  under  them. 
On  the  8th  Jannafyi  1794,  the  following  instruction  was  sub* 
sUtuted:  ^*  That  they  shall  bring  in,  for  lawful  adjudication,  att 
vessels,  with  their  cargoes,  that  are  loaded  with  goods,  the 
produce  of  the  Fren^  Wesi-Jndia  island^f  and  coming  directly 
from  wa^  port  of  the  said  islands,  lo  any  |KNrt  in  Europe*** 
And,  on  the  S5th^  of  January,  1798,  this  order  was  also  re- 
voked, and  the  following  was  issued :  ^  That  they  should  bring 
in,  for  lawful  adjudication,  all  vessels,  with  their  cargoes,  that 
are  laden  with  goo^s  the  produce  of  any  island,  or  settlement, 
belonging  to  France,  iSjpatit,  or  Ike  Umied  Pravinecs^  and  coai" 
ing  directly  fiom  nny  port  of  the  said  ulondi,  or  utUemitntMi  to 
any  port  in  Europe^noi  being  a  port  tfthis  kingdom^  twr  a  port 
of  thai  country  to  which  cuch  shipi^  ^>^  neutral  5A%»,  shall 
belong:' 

We  have  seen  that,  up  to  the  time  when  this  last  order  was 
issued,  the  prize  courts  had  never,  of  their  own  authority,  re- 
vived the  rule  nrhich  they  .had  invented  in  the  war  of  1756,  and 
laid  aside  in  that  of  the  American  revolution.  But  when  it 
was  once  more  called  into  life,  by  the  Instructions  of  the  execu- 
tive government,  they  gradually  enlarged  the  sphere  of  its  ac> 

dd  7he  Minerva.  1  HalVi%imrican  ImoJouriuii,  sir. 
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tivity  bvyond  the  (ext  of  those  inttroctioati  either  upon  the 
priuciple  of  afiectiog  the  return  Toyage,  with  the  penalty,  of 
contraband,  contrary  to  Sir  William  Scott'a  own  previoui  0|m* 
nions,^  or,  upon  the  principle  of  a  .continuity  of  the  Toyage 
which  had  been  repudiated  by  the  lords  of  appeal,  in  the  war 
of  17fi6,  even  where  the  colonial  proUuce  waa  tranahipped  in  a 
neutral  port,  from  barks,  in  ifhieh  it  waa  brought  from  enemy's 
ports,  and  not  from  the  shore.  Upon  one  or  the  other  of  theae 
assumptions,  the  rule  was  applied  to  cut  off  the  exportation  of 
the  produce  of  the  enemy's  eoloniea  from  neutral  eountrieiy 
where  it  had  been  imported,  unless  it  had  become  incorpora- 
ted into  the  general  stock  of  national  commoditiea'^  accord* 
ing  to  the  fluctuating  rules  prescribed  to  break  the  continuity 
of  Toy  age.  On  the  renewal  of  the  war,  after  the  peace  of 
Amiens,  the  following  order  wa«  Inuedi  datfd  on  the  24th  of 
June,  1803:  **  In  consideration  of  the  present,  state'  of  com- 
merce, we  are  pleased  hereby  to  direct  the  commanders  of  our 
ships  of  wari  and  privateers,  not  to  seise  any  neutral  vesael 
which  shall  be  carrying  on  trade  directly'  between  the  colonies 
of  the  enemy,  and  the  neutral  country  to  which  the  vessel  be- 
longs, and  laden  with  the  properly  of  the  inhabitants  of  such 
neutral  country ;  provided,  that  such  neutral  vessel  shall  not  be 
supplying,  nor  9hatl^  on  the  oulward  ffoyagBf  hatfe  Mvppiied  the 
enemy  witk  any  artielea  eontratHmd  of  mar^  and  shall  not  be 
tradibg  with  any  blockaded  port"  This  instruction  is  sub- 
stantially the  same  with  that  of  1798,  except  4hat  it  adopts  the 
Innovation  of  the  prize  courts,  affecting  the  return  ▼oyagCi  ifith 
the  penalty  of  contraband  carried  outward.  Under  it,  the  same 
course  of  decisions  took  place,  by  which  the  noxious  qualitlea 
of  the  rule  were  much  enlarged,  and  its  wide-spreading  deso- 
latibn  threatened  to  interrupt  the  amicable  relations  between 
the  United  States  and  Great  Britain :  when  the  order  in  council, 
of  the  16th  of  May,  1806,  was  issued,  blockading  the  coasts 
from  the  river  Elbe  to  Brest,  inclusive,  except  that  neotnd 

ee  1  Rnb.  87.  The  Frederick  M olke.    2  Hub.  140.  Tko  Marga* 
ratta  Msgdaiina. 

jyOte  5  Rob.  349.  (Tbe  WiUiam;)  and  lb.  325.  (Tlie  Mana.,) 
wbera  all  the  cases  on  tbe  subj^t  of  continuity  of  voysge,  are  cilerf. 
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vetielB,  eoming  diree^^  from  the  poiti  of  their  own  coqntiy, 
weie  allowed  to  enter,  end  depart,  firom  the  bluckaded  pprtt, 
with  cargoes  not  enemy's  property^  nor  contraband,  but  were 
not  permitted  to  trade  from  port  to  port.  This  .order  was  sup- 
posed to  have  been  drawn  np  with  a  view  to  the  colonial  trade ; 
but  it  does  not  appear  to  haVe  btfen^  considered  by  the  prise 
courts  as  containing  any  relaxation  of  4he  principles  they  had 
established  respecting  that  trade,  and  the  whole  question  was, 
at  length  merged  In  the  cnrders  in  council  of  the  7th  of  January, 
and  the  11  th  of  November,  1 807 ;  by  the  first  of  which,  all  neu- 
tral trade,  from  one  enemy's  port,  or  from  a  port  where  the 
British  flag  was  excluded^  to  another  such  port,  and  by  the 
latter  (among  other  provisions)  the  exportation  of  the  pro- 
duce of  the  enemy's  colonies,  firom  a  neutral  country,  to  any 
other  country  than  Great  Britain,  was  prohibited*  These  or- 
ders were  issued  in  retaliation  of  the  Beriin.  decree  of  the 
French  emperor,  and  on  the  26th  of  April,  1809,  they  wore  re- 
laxed as  to  the  European  blockade,  but  extended  to  the  total 
prohibition  of  all  neutral  trade  with  the  colonies  of  France  and 
Holland. 

It  would  unreasonably  swell  this  note  to  enlarge  upon  this 
part  of  the  subject  These  edicts  were  condemned  by  the 
universal  voice  of  the  impartial  world ;  they  were  condemned 
by  the  past  example  of  the  powers  who  issued  them;  they 
were  condemned  by  the  authority  of  the  jurists  whom  Europe 
revered  in  better  times  as  the  oracles  of  public  lawjx  It  is 
pretended,  by  a  superficial  writer  on  the  law  of  nations,  that 
Sir  William  Scott  decided  the  case  of  the  Nayatk,  (4  Rob. 
251.,)  upon  the  principle  of  retaliating  the  injustice  of  an  ene- 
my on  a  neutral  power,  who  passively  submits  to  that  Injus- 

gg  BynkerthoOey    speaking   of  the  injaiy.    Retorda  non  ni  niti 

the  edicti.of  the  States  General  of  ado0rnu  evm,  ^t  ipie  daami  quid 

Holland,  retaliatingnpon  neutrals,  dedU,  ae  demdi  paHtur^  rum  vera 

certain  illegal  orders  of  France  advernucommunemamicum,(Q,J. 

and  of  England,  denies  that  these  Pub.  e.  4.)  See,  also.  Sir  fflUiam 

edicts  conld  be  founded  upon  the  ScoWm  remarks,  in  the  case  of  the 

law  of  retortion,  which  is  only  ap-  Flad  Oyau  (1  Rob*  142.) 

plicable  to  hun  who  has  inflicted  . 
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HeeM  Sir  WUIiam  Scott  did  no  soeh  thing;  all  thai  he  oe- 
termined,  in  that  case,  \ras,  that  Portugal  and  Great  Britafai, 
being  allied  by  ancient  treaties,  the  eanu  fBderia  between 
them  had  arisen  by  the  passiTe  aubmission  of  Portugal  to  the 
hostile  attacks  of  France,  which  involTed  Portugal,  nofett^  wh 
kna,  as  an  ally^  in  the  war  against  France,  and,  eonseqnentlji 
rendered  the  propeirty  of  a  Portugeuse  merchant,  taken  in  trade 
with  the  common  enemy,  liable  to  condemnation  in  the  British 
prize  courts.  It  cannot  iNs  pretended  that  the  neutral  states, 
whose  commerce  was  affected  by  the  Berlin  decree,  had  par- 
ticipated in  the  injustice  of  France,  by  passlTely  sobmitting  to 
that  measure ;  since  the  orders  in  council  were  issued  before 
sufficient  time  had  elapsed  to  ascertain  what  would  be  the  con- 
duct either  of  France,  or  of  those  states,  in  respect  to  the  de 
cree.  Nor  can  the  order  of  the  7th  of  January,  1807,  be  justi- 
fied as  an  original  and  abstract  measure  ;■>  because  the  trade 
from  the  port  of  one  enemy,  to  the  port  of  another,  was  always 
held  lawful  by  the  British  tribunals.  **  This  sort  of  traifick, 
from  one  of  hia»  (the  enemy's)  ports  to  the  ports  of  an- 
other country,  has  always  been  open,  and  is,  in  its  own  nature, 
subject  to  th^  uses  of  all  mankind,  who  are  not  in  a  state  of 
hostility  with-  him.  The  Dane  has  a  perfect  right,  in  time  of 
profound  peace,  to  trade  between  HoUand  and  FWmcp,  to  the 
utmost  adTantage  he  can  make  of  such  a  naTigation ;  and  there 
is  no  ground  upon  which  any  of  its  advantages  can  be  withheld 
from  him  in  time  of  war."UK  u  Is  needless,  howcTer,  to  en- 
large upon  the  topicks  which  might  be  urged  against  this  train 
of  innoTations,  by  which  first  the  trade  from  neutral  countries 
to  the  colonies,  and  from  port  to  port,  of  the  enemy,  and  then, 
all  oeutral  trafiick  whatcTcr,  with  hli|i»  Was  prohibited.  It  de- 
serves notice,  however,  that  Great  Britain  and  France  appro- 
priated to  themselves,  by  means  of  free  ports  or  licenses,  the 
very  commerce  they  were  prohibitiag  to  neutrals,  and  to  their 
allies,  under  the  pretext  of  its  aiding  their  enemy  in  the 


hh  CMib/'t  Law  ofJ^ationif  15S. 

ii  See  Lord  Erskine^a  Speech  in  Parhament  on  the  Orden  in  Comb' 
dy  Co65ett*x  Pari  DebaUe,  vol.  10.,  p.  945. 

H*  ZBob-  101.  The  Wilhclmina,  in  note  to  the  Rebfccab. 
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ADMIRALTY. 

2.  Prosecutions  under  the  tton*impor- 
tation  laws  are  causes  of  admindt^ 
and  maritime  jurisdiction,  and  the 
proceedings  may  be  by  libel  in  the 
admiralty.  ^  The  Samuelt  13 

2  Revenue  causes  are,  in  their  nature, 
causes  of  admiraltf  and  maritime 
jurisdiction.  Ih.  QoteA«  19 

3.  Criminal  jurisdiction  of  the  admi- 
ralty. The  Octavia^  note  <f,         22 

4b  The  admiralty  jurisdiction  embra- 
ces all  questions  of  prize  and  sal- 
vage, and,  also,  maritime  torts, 
contracts,  and  offences.  Martin  v. 
Hunier^%  leMcc,  335 

See  PRIZE. 


ALIBW  BVXMT. 

AMBVDMEVTS. 
COVTRi^BAK» 


See  DEPOSITION. 

DOHICIL. 

DUTIES. 

EVIDENCE,  3,  4. 

HTPOTHECATION. 

INFORMATION. 

JURISDICTION,  1,  2,  2; 

LICENSE. 

PRACTICE. 

SALE,  3,  4,  6* 

SALVAGE. 

ALIEN  ENEMY. 

L  The  fact  that  the  commander  of  a 
privateer  was  an  alien  enemy  at 
the  time  of  capture,  does  not  mf^ 
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lidate  it.    The  Mary  and  Susan^ 
(Richanlson,  claimant.)  56 

2.  Property  of  an  alien  enemy,  found 
within  thy  territory,  at  the  de«la< 
ration  of  war,  is  not  confiscable  as 
prize,  but  may  be  claimed  by  him, 
ujwn  the  termination  of  war,  un- 
leus  previously  conftscatccl  by  the 
sovereign  power.  Tfie  Aitrea^  note 
y,  (the  Adventure,}  130 


BOTTOMRY. 

Set  HYPOTHECATION 

c 

CHANCERY. 


AMENDMENTS. 

1.  In  revenue  or  inbtance  causes,  tlie 
circuit  court  may,  upon  appeal 
from  the  district  courts,  allow  the 
introduction  of  a  new  allegation 
into  the  information,  by  way  of 
amendment.    The  Samuel,  note  g. 

grheCaroliiie  and  the  Emily.)  The 
dvfordy  264 

f .  In  the  same  causes,  the  supreme 
court  may  remand  the  cause  to 
the  circuit  court,  witli  directii>ns  to 
allow  the  libel  to  be  amended,    ib, 

ASSIGNMENT  OF  CHOSES  IN 
ACTION. 

1.  A  nominal  plaintiff*,  suing  for  the 
benefit  of  his  assignee,  cannot,  by  a 
dismissal  of  the  suit,  under  a  collu- 
sive  agreement  with  the  defendant, 
create  a  valid  bar  against  any  sub- 
sequent suit  for  the  same  cause  of 
action.     Welch  v.  Mandevilie,  236 

2.  Roman  and  French  law  on  the  sub- 
ject of  assignment  of  chorea  id  ac- 
Horu    Id,  note  a,  237 

B 

BOND. 

Where  a  bond  was  given  by  the 
agent  of  an  unincorporated  joint 
stock  company,  to  the  directors,  for 
the  time  being,  for  the  faithful  per- 
formance of  his  duties,  &c.,  and  tiie 
directors  were  appointed  annually, 
and  changed  before  a  breach  of  the 
condition,  the  agent  and  his  sure- 
ties were  held  liable  to  an  action 
brought  by  the  obligees,  after  they 
had  ceased  to  be  dir^cton.  An-- 
derton  v.  Lgngden,  «5 


A  oourt  of  equity  will  decree  a  qie- 
ciiic  performance  dT  a  contract  for 
thtf  sale  of  land,  if  the  vendw  is 
able  to  make  a  good  title  at  any 
time  before  the  decree  is  pronoun- 
ced ;  but  the  dismission  of  a  bill  to 
enforce  a  specific  performance  in 
such  a  case,  is  a  bar  to  a  new  bill  for 
the  same  object.  Hefibum  ^  Dun-- 
doB  V.  Dunlofi  i^  Co.  195 

The  inability  of  the  vendor  to  make 
a  good  title  at  the  time  the  decree 
is  pronounced,  though  it  form  a  suf- 
ficient ground  for  refusing  a  specific 
performance,  will  not  authorise  a 
court  of  equity  to  rescind  the  agree- 
ment in  a  case  where  the  parties 
have  an  adequate  remedy  at  law 
for  its  breach.    Id.  197 

3.  The  alienage  of  the  vendee  is  an  in- 
sufficient ground  to  entitle  the  yen- 
dor  to  a  decree  for  rescinding  a  con- 
tract for  the  sale  of  lands,  though- 
It  n|ay  afford  a  reason  for  reluang  a 
specific  performance  as  against  the 
vendee.    lb.  198 

4.  But  if  the  parties  have  not  an  ade- 
quate remedy  at  law,  the  vendor 
may  be  considered  as  a  trustee  for 
whoever  may  become  purchasers, 
under  a  sale  by  order  of  the  court, 
for  the  benefit  of  the  vendee.    Zft. 

200 

5.  Under  what  circumstances,  a  spe- 
cific performance  will,  or  will  not, 
be  decreed.    lb.  note  d.  SQ3 

6.  A  bill,  to  obtain  a  specific  perform- 
ance of  an  alleged  agreement  to  re- 
ceive a  quantity  oi  cotton  bamng, 
at  a  specified  price,  m  sati$£ctiaD 
of  certam  judgments  at  law,  dis- 
missed, under  the  circiunstanGCS  of 
the  case.    Burr  v.  Lajftaleyp      151 

7.  In  England,  the  courts  of  equity  will 
not,  generally,  entertain  a  bill  for 
tlie  specific  peiformance  of  oon- 
traets  for  the  sale  of  chattels,  or  re^ 
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UtStig  to  merchandise,  bat  leave 
the  parties  to  th^  remedy  at  law* 
Burr  V.  Lesley ^  note  a,  154 

t.  Bin,  to  obtain  a  conveyance  of  a 
tract  of  land  in  Kentucky,  held  by 
the  defendants  as  the  proper^  of 
the  original  grantee,  confiscated  to 
the  sute,  and  claimed  by  thc^ain- 
tiffs  under  an  ca  uity  ariang  from  a 
•ale  made  by  the  original  grantee 
of  another  tract  of  land,  to  which  it 
was  alleged  he  erroneously  suppo- 
sed lumself  legally  entitled,  under 
the  same  warrant  and  survey,  dis- 
missed. RuMel  V.  Tru9tce9  qf 
T)ransyiuania  UmvcnUy^  432 

CdM-ECTOR. 

&f  FINES,  PENALTIES,  AND  FOR- 
FEITURES. 

COMMON  LAW. 

^e  CONSTITtJTIOKAL  LAW,  6, 

CONSTITUTIONAL  LAW. 

I.  The  appellate  jurisdiction  of  the  su- 
preme court  of  the  United  States 
extends  to  a  final  judgement,  or  de- 
cree, in  any  suit  in  the  highest 
court  of  law  or  equity  of  a  state, 
where  is  drawn  in  question  the  va- 
lidity of  a  treaty,  &c.  Martin  v. 
Bunter'9  Leasee,  304 

8.  Such  judgment,  «cc.  maybe  re-ex- 
amined by  writ  of  error,  in  the 
same  manner  as  if  rendered  in  a 
circuit  court.  lb.  «^. 

3.  If  the  cause  has  been  once  remand- 
ed before,  and  the  sUte  court  de- 
cline, or  refuse,  to  carry  into  effect 
the  mandate  of  the  supreme  court 
thereon,  this  court  will  proceed  to 
a  final  decision  of  the  same,  and 
award  execution  thereon.  lb.     ib, 

4.  Qtum^.  Whether  this  court  has  au- 
thority to  issue  a  mandamus  to  the 
state  court,  to  enforce  a  former 
judgment?  /&.  362 

ft.  If  the  validity,  or  constmclion,  of  a 

treaty  of  the  iJiuted  States  is  drawn 

in  question,  and  the  decision  is 

Vol.  L  3  Y 


against  ita  validity,  or  the  title  spe- 
c&Uy  set  up,  by  either  party,  under 
the  treaty,  this  court  has  jurisdic- 
tion to  ascertain  that  title,  and  de 
termine  its  legal  validity,  and  is  not 
confined  to  the  abstract  construc- 
tion of  the  treaty  itself  .  Martin  y. 
Hunter's  Lessee^  362 

6.  Quaere.  Whether  the  courts  of  the 
United  States  have  jurisdiction  of 
offences  at  common  law,  against 
the  United  States?  United  Slat,ea  v. 
Cooiidge,  415 

CONTRABAND. 

1.  Provisions,  neutral  property,  but  the 
growth  of  the  enemy's  country,  and 
destmed  for  the  supply  c  f  his  mill* 
tary  or  naval  forces,  are  contra- 
band.    The  Commercen:    387,  388 

g.  iProvisions,  neutral  property,  and 
the  growth  of  a  neutral  country, 
destmed  for  the  general  supply  of 
human  life,  in  the  enemy's  coun- 
try, are  not  contraband.  Ib.      388 

3.  Frei^t  is  never  due  to  the  neutral 
earner  of  contraband.  Ib.  387.  397 

4.  Articles,  useful  for  warHke  purpo- 
ses cyclusiively,  are  always  contra- 
band, when  destmed  for  the  enemy  ; 
tiiose  of  promiscuous  use,  only  be- 
come so  under  peculiar  circum- 
st^ces.  Ib.  note  f,  389 

5.  A  neutral  ship,  laden  with  provi- 
sions, enemy^s  property,  and  the 
growth  of  the  enemy's  country,  sjje- 
cially  permitted  to  be  exported  fi>r 
the  supply  of  his  forces.  Is  not  enti- 
tled to  freight.  Ib.  382 

6.  It  makes  no  difference,  in  such  a 
case,  that  the  enemy  is  carrying  on 
a  distinct  war,  in  comunction  with 
hi<s  allies,  who  are  friends  of  the 
captor's  country,  and  that  the  pro- 
visions are  intended  for  the  supply 
of  his  troops  engaged  in  that  war, 
and  that  the  ship  in  which  thpy  are 
transported  belongs  to  subjects  of 
one  of  those  allies,  ift.  ib. 

7.  Penalty  for  tlie  carrying  of  contra- 
brand,  according  to  the  law  of  Eng- 
land, France,  kad  Holland.  Ib. 
note  m,  394 
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CRIMES  AND  MISDEMEANORS^ 
See  admibXltt,  3«  4. 

CONSTITUTIONAL  LAW»  5, 

D 


DEPOSITION. 

That  the  deponent  it  a  leanian  on 
board  a  gun-boat,  in  a  certfldn  har- 
bour, and  liable  to  be  ordered  to 
some  other  place,  and  not  to  be 
able  to  attend  the  court  at  the 
time  of  its  ntdng,  is  not  a  suffi- 
cient reason  for  taking  his*  deposi- 
tion de  bene  esee^  underthe  Judicia- 
ry act  of  1/89. 

DISTRIBUTION. 

^eriNBS,  FORPEITURBS,  ANfil  PB« 
NALTIBS. 

DOMICIL. 

1.  Goods,  the  proper^  of  merchants 
actually  domiciled  in  the  enemy's 
country,  at  the  breaking  out  ox  a 
yniTt  are  siibject  to  capture  and 
.confiscation  as  prise.  The  Mary 
and  Suean^  (Ricnardson,  claimant,} 
*49.  65 

9.  The  property  of  a  neutral  subiect, 
domiciled  in  the  bellieerant  state, 
taken  in  trade  ^ith  the  enemy,  is 
'  liable  to  capture  and  confiscation, 
in  the  same  manner  as  that  of  per- 
sons owing  permanent  allegiance  to 
the  state.  The  Rugen^  note  i,  65 
The  converse  rule  is  applied  to  sub- 
jecU  of  the  belligerant  state,  do- 
miciled in  a  neutral  country,  whose 
trade  nflth  the  enemy  (except  in 
contraband)  is  lawful.  lb,  ib* 

3.  It  seenu^  that  the  property  of  a 
hou.«e  of  trade,  in  the  enemy  s  coun- 
try, is  confiscable  as  prise,  notwith- 
standing the  neutral  domicil  of  one 
or  mo«<eof  its  partners.  The  Anto^ 
nia  Johanna,  168 

4.  The  eflf^ci  of  doniicil,  on  national 
character,  I'ecognised  by  the  con- 


tinental court  of  appeals,  in  priit 
causes,  during  the  war  of  the  r^ 
volution ;  bv  the  supreme  court,  in 
questions  or  municipal  law;  Ivy  con- 
gress, in  the  navy  prise  act;  by 
die  state  courts,  and  by  the  lords 
ofappeal  in  Great  Britain.  T^Ab^ 
ry  and  Suean^  (RichaidMO,  claim- 
ant,) note/,  56 

DUTIES. 

Under  the  prise  act  of  the  S6th  of 
June,  1812,  and  the  aa  of  the  3d  of 
August,  1813«  allowing  a  deduction 
of  33  and  one-third/^  centum^  on 
**  all  goods  captured  from  the  ene- 
hijt  and  made  jbod  and  lawful 
prifle  of  war,  0cc.,  and  brought  into 
the  United  Sutps,**  are  not  mchi- 
ded  goods  captured  and  brought  in 
lor  adjudicatian,  sold  by  order  of 
court,  and  ultinutely  re^ored  to  a 
neutral  dahnant,  aslus  property  > 
but  such  goods  «!•  chamftble  with 
the  same  duiies  as  goods  imported 
in  foreign  bottoms.    The  Mrekt^ 

171 

E 

EMBARGO. 

See  MON-INTERCOUr.SK. 

ERROR. 

i»  Where  the  final  judgment,  or  de- 
cree, in  the  highest  court  of  law,  or 
equi^,  of  a  state,  is  re-ezaminable 
in  the  supreme  court  of  the  Uni- 
ted States,  the  return  of  a^  copy 
of  the  record,^  under  the  seal  oi 
the  court,  certified  by  the  clerk,  is 
a  ^sufficient  return  to  the  writ  of 
error.   Martin  ▼.  Hunter* e  Le—ee^ 

361 

2.  It  need  not  appear  that  the  ^ 
who  granted  the  writ  of  error, 
upon  issuing  the  citation,  take  a 
bond,  as  required  by  the  2Sd  sec- 
tion of  the  judiciary  act,  that  pro- 
vision being  merely  dire<^oiy  to  the 
judge.  lb,  '         'b. 

iiee  CONSTITUTIONAL  LAW,  1,  9. 


INDBX* 


039 


£TID£KCE. 

1.  Efidence*  by  heanay  and  general 
reputation,  is  admissible  only  as 
to  pedigree.    DavU  v.  fVbod^      6 

ft  Verdicts  are  evidence  between  par- 
ties and  privies  only,  id.  8 

3.  Where  the  evidence  is  so  contradic- 
tory and  ambiguous  as  to  render  a 
decision  difficult,  farther  proof  will 
be  ordered  in  re^wnue  or  instance 
causes.    77k^  Samuei^  18 

.4.  Rules  of  evidence,  adopted  bv  the 
court,  in  such  causes.  Ist.  Where 
the  daimants  assume  the  onsftykro- 
baruH,  not  to  restore  unless  the  de- 
fence be  proved  beyond  a  reasona- 
ble double  Sd.  If  the  evidence  of 
the  claimants  be  dear  and  {irecise- 
ly  in  pohit,  to  pronounce  restitution, 
unless  that  evidence  be  clAided 
with'  mcredibility,  or  encountered 
^  strong  presumptions  of  maia 
fides  from  the  other  drcumstances 
•f  the  case.    The  Oetavkc^  note  f, 

S4 


FARTHER  PROOF 

See  EVIDENCE. 
PRIZE. 

FINES,  FORFEITURES,  AKD 
"     PENALTIES. 

1.  The  personal  r^resentatives  of  a 
deceased  collector  and  surveyor, 
who  was  such  at  the  time  of  the 
seizure  being  made,  or  prosecution, 
or  suit  commenced,  and  not  their 
successors  in  office,  are  entitled  to 
that  portion  ef  fines,  forfeitures, 
and  penaKies,  which  is,  by  law,  to 
be  distributed  among  the  revenue 
officers  of  the  district,  where  tliey 
were  incurred.  Jones  et  al,  v. 
Shore*9  Executor^  462 

b  such  case,  there  behig  no  na- 
val officer  in  the  district,  the  divi- 
sion adjudged  to  be  ma^*^,  in  equal 
proportions,  between  the  coUector 
and  surveyor.  lb  475 


FOREIGN  SUIT. 

1.  The  commencement  of  another  suit, 
fer  the  same  cause  of  action,  in  the 
court  of  another  state,  nnce  the  last 
continuance,  cannot  hi  pleaded  in 
abatement  of  the  original  suit.  Ren^ 
ner  ^  Bussard  v.  Marahatt^      ZIT 

2.  Th^  excefitio  rei  JudicaU  applies 
only  to  final,  or  definitive,  sentences 
in  anoUier  state,  or  in  a  foreign 
court,  iipoii  the  merits  of  the  Case. 
Id.  note  a,  id, 

FREIGHT. 

See  HTPOtHECATIOV,  1. 


PRIZE. 


H 


HYPOTHECATION 

1.  A  hypothecation  of  the  ship  and 
•irdght,  by  the  master,  is  invalid, 
unless  it  is  shoWn  by  the  creditor 
that  the  advances  w^re  necessary 
to  effectuate  the  object  of  the  voy- 
age, or  the  safety  of  the  sliip,  and 
the  supplies  could  not  be  procured 
upon-  the  owner's  credit,  or  wlUi 
his  fiiads,  at  the  place.  The  Au^ 
roni,  102 

3.  A  bottomry  bond*  given  to  pay  off  a 
former  bond,  must  stand  or  /all 
with  tiie  first  hypothecation,  and 
the  subsequent  lenders  can  only 
claim  upon  tlie  samp  f*«t>undwith 
the  preceding.  lb,  107 

3.  Illustrations  of  these  rules  by  fo- 
reign writers  and  codes,  id.  notsl<f, 

109 

I 

INDICTMENT. 

See  CONSTITUTIONAL  LAW,  f> 

INFORMATION. 

An  information  in  rem^  in  a  revenue,  or 
instance  cause,  is  s>'noTiomous  with 
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INDBX. 


p,  Ubel«aiidi»  not  a'ctmrnoD  law 
proceeding.    The  Sarhuel^  14 

INSURANCE. 

i.  The  insurer  on  memorandum  arH- 
cle*^  18  oply  liable  for  a  total  lo8s» 
which  can  never  happen  where  the 
car^  or  part  of  it,  has  been  sent 
on  by  the  insured^  and  reaches  the 
original  port  of  its  destination.  Mo* 
rean  v.  The  United  States  Ine.  Co. 

124 

2.  \^liere  th^'sliip  beitig  cast  on  shore, 
near  the  port  of  destination,  the 
upsent  of  the  insured  employed  per- 
sons to  unlade  as  mucll  of  the  cai^ 
go  (of  ccni)  aA  could  be  saved,  And 
nearly  one  half  was  landed,  dried, 
and  sent  on  to  the  port  of  destina- 
tion, and  sold  by  ihe  consignees,  at 
Mbout  one  quarter  the  price  of  sound 
com,  this  was  held  not  to  be  a  to- 
tal loss,  and  the  insurer  not  to  be 
liable.  Jh.  219 

3  ^it^  rcsi^ect  to  such  articles,  the 
pn'Jer writers  are  fre^  from  all  par- 
tial looses  oi  every  tiod,  which  do 
not  ari^  from  a  contributicm  tor 
wards  a  general  average.  IB,  note 
/,  {Biays  v.  T/re  CheMfteaJte  Insi. 
Co.)  tz7 

4,  1^  is  now  the  esuibltshed  rUiC.  that 
a  damage  exct^ol'njr  the  moiciy  of 
tlie  value  of  ihe  thing  insui^d,  is 
euflficient  to  authonic  an  abandtui- 
mcnt,  but  iMs  rale  h«s  bc(pn*dcera- 
cd  not  to  fcxteml  to  a  car«o  consist- 
in^f  wji'illv  of  memorandum  articles, 
lb  notsm,{Mi^cadierv.  The  Che- 
eafirake  Im.  Co.)  fi^ 

So»  J^l&o,  in  a  cai-^o  of  a  mixed  clia- 
racti-r,  ccu^iHting  of  articles,  some 
within,  and  snme  without,  the  pur- 
view of  the  memorandum,  no  aban- 
^oiiment,  for  i»iv.re  deterioration  in 
value,  during  the  voyage,  is  valid, 
uuless  the  damage  on  tlie  nonmt" 
mor;:n(iur.i  articies  exceeds  a  nioie* 
}y  of  th.*,  wUi>le  cnn^o,  including  the 
Mem&njndutn  articies.  lb.  ib, 

5.  Law  cf  Italy  and  France  as  to  me- 
moraudum  articles.  lb.  note  n,  2^1 


JURISDICTION. 

1.  The  courts  of  this  country  have  aq 
Jurisdiction  to  redress  any  supptjsed 
wrongs  committed  on  the  YAifk 
heas,  upon  the  property  of  its  dd* 
sens,  by  a  ember  regularijr  com- 
missioned by  a  foreign  and  friendly 
power,  except  when  such  cruiser 
has  been  fitted  out  in  violation  of 
our  neutrality.    Vlmnneible^   238 

2.  Law  of  France  and  Spain,  and  prac- 
tice of  the  Italian  states,  as  to  the 
restitution  of  thepropet^  of  thidr 
subjects,  captured  by  foreign  crui- 
sers, and  brought  into  their  ports. 
R.  note  c,  S44 

3.  A  public  vessel  of  war,  belonicing  to 
the  Emperor  Napoleon,  which  was 
before  the  property  of  a  citizen  of 
the  United  .States,  and,  as  alleged, 
wiftrndudy  seised  by  the  French, 
coming  into  our  ports,  ai|d  demean- 
ing herself  in  a  friendly  manner, 
held  to  be  ezemi>t  from'  the  juris- 
diction of  this  country,  and  could 
not  be.  reclaimed  by  the  former 
owner  in  its  tribunal  lb.  note  g^ 
{The  £±change,)  tSt 

4.  Tlie  exclusive  cx>$nisRnce  of  quea- 
tir:n9  of  prize  belongs  to  the  courts 
of  the  Capturing  powec ;  but  the  ad- 
iniralty  courts  of  ft  neutral  may 
take  jurisdiction  so  far  as  to  aacer- 
Um  whether  t)ie  capture  be  pira- 
tical, or  made  in  violation  A  its 
neutrality.  J^,.  258 

6.  A  citizen  of  a  territory  cannot  sue 
a  dtisep  of  a  »iate,  in  the  court  of 
the  United  States ;  nor  can  those 
courU  take  jurisdictioii  by  other 
parties  being  joined,  who  are  capa- 
ble of  suing ;  all  the  parties,  on 
each  side,  must  be  subject  to  the 
jurisdiction,  or  the  suit  will  be  dis- 
missed. The  Corftorathn  qf^exo- 
Orleaney.  Winter  etaL  91 

9.  In  this  req>ect,  there  is  no  distmctioa 
between  a  territory  and  the  dhtrici 
of  Columbia  s  the  dtizens  of  nei- 
tlier  can  sue  a  citizen  of  a  state^  in 
the  courts  of  the  United  States.  lb. 
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INDlX.* 
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LIBEL. 
See  ivroKMATiov. 

ADMIRALTT,  1. 


LOCAL  LA^. 

iS^  STATUTES  OF  BBOBK-ISLAVB. 
or  MASTLAMD. 
or  M0RTH«CAR0LIV4> 
OF  KBVTUCkT. 
OF  VIROIMIA* 
OF  TBIIMKSSXB. 

UCEMSE. 

t./NaTigfttiDg  wider  a  Ucense  from  the 
enemf,  is  cause  of  confiscatioii*  and 
is  closely  connected,  in  pTinciple» 
with  the  offence  of  trading  with  the 
enemy ;  in  both  cases,  tibe  know- 
ledge of  the  agent  will  affect  the 
principal,  aUhoo^^  he  may,  in  re- 
alist be  ignorant  of  the  fact.     The 

$.  Where  the  ship  owner  procured  the' 
license,  the  existence  of  which  waa 
known  to  the  supercargo,  but  l^e 
claimants  of  the  cargo  were  igno- 
Vant  that  the  vessel  satted  under  the 
protection  of  a  Ucense,  this  was 
held  to  constitute  such  constructire' 
notice  to  the  claimants  of  the  car^ 
go  as  precluded  them  iroin  show- 
ing the  want  of  actual  notice.    Ib» 

440 

LIEN. 

See  STATUTES  OF  YIEGIHIA 

LIMITATION. 


NATIONAL  CRARAeTER. 

See  DOi^iciL. 

NON-INTERCOURSE. 

Under  the  3d  section  of  the  act 
of  congress,  of  the  28th  June«  1809, 
every  vessel  bound  to  a  foreign 
fitrmUied  port,  was  obliited  to 
gjive  bond,  with  a  condiaon  not 
to  proceed  to  any  port  with  whicb 
commerdal  intercourse  was  noi 
ftermitted^  nor  to  trade  with  such 
port.    The  Edward,  ft6$ 

See  BvxDEMcs,  3,  4. 


ORDBRS  IN  COUl^CIL. 

Dates  and  substance  of  the  Britidi 
orders  fai  coondK  French  decrees, 
and  consequent  acts  of  the  United 
States  government.  ITkeJSdwqrd. 
notec,  tn 


reWALTT. 

See  FIVES,  FORFEITURES,  8cc. 

PLEADING. 

If  matter  m  abatement  is  pleaded/kids 
darrein  continuance^md  judgment* 
if  against  the  defendant,  is  peremp- 
tory.   Retmer  i^  Bueeard  v.  Mir- , 

^e  ADMIRALTY,  1. 

AMEHDMEWTS,  1,  8. 
FOREIGN   SUIT. 


Sre  STATUTE?  t>F  KENTVCKT,^ 


INFORMATION. 


H2 


WDETi. 


PRACTICE 


1.  Where  an  inniecaon  and  compari- 
ieii  of  original  documents  is  mate- 
rial to  the  decbion  of  a  prise  cause, 
this  court  will  order  the  mrigmcU 
papers  to  be  sent  up  from  the  court 
oelow.    The  Ettmcur^  439 

S*  In  cases  of  j<nnt  or  collusive  captttie, 
the  u«tial  simplicity  of  the  prise 
prbceedmgs  is  necessarily  depart- 
ed from ;  and  where.  In  these  ca- 
ses, .thei^  is  the  least  doubt,  other 
eridence  than  that  arising  from  the 
capuired  vessel,  or  invoked  frtim 
other  prise  causes,  may  be  resort- 
ed to.  The  Geor^^e,  The  Hotk- 
HAS,  and  the  Janatajf^  408 

S.  If  the  national  character  of  proper- 
'  ty,  caprtured  and  brought  in  for  ad- 
judication', appears  ambiguous,  or 
neutral,  and  no  claim  is  inteiposed, 
the  cause  is  postponed  for  a  year 
and  a  day  after  the  prise  proceed- 
mgs  are  commenced;  and  if  no 
claimant  af^ars  within  that  time, 
the  proper^  is  condemned  to  the 
captors,    ne  HarrUfm^  298 

4.  In  prise  causes,  this  court  has  an 
appellate  jurisdiction  qply,  jand  a 
claim  cannot,  for  thfc  first  time,  be 
interposed  here;  but  where  the 
court  below  had  proceeded  to  ad- 
judication, before  the  above  period 
had  elapsed,  the  cause  was  re- 
manded to  thai  court,  with  direc- 
tions to  allow,  a  claim  to  be  filed 
therein,  and  the  libel  to  be  amend- 
ed, &c.  lb.  id, 

5,  An  agreement  in  a  court  of  common 
law,  chanceiy,  or  prise,  made  un- 
der a  clear  mistdte,  Will  be  set 
aside.     TheH^ram^  444,445 

6.  Where  the  action  is  brought  for  a 
sum  certain,  or  which  may  be  ren- 
dered certain  by  computation,  judg- 
ment for  the  damages  may  is  ren- 
dered by  the  court,  without  a  writ 
of  inquiry.  Rentier  ilf  Bwntard  v. 
Marshall^  218. 

f.  Until  the  cause  is  heard,  (in  a.  ques- 
tion of  prise,)  farther  proof  cannot 
be  admitted ;  but  if,  upon  the  open- 
ing, it  appei^  to  be  a  case  for  fur- 
ther proof,  it  may  be  Admitted  w^ 
»tan$er,  Mpleas  the  court  should  be 


of  opiiuoD  that  the  captors  ought  to 
be  allowed  to  produce  farther  proof 
also.    TheFemie,  *^n3 

8.  General  principles  of  the  practice 
mpnzecau^s.   -^^«M&r,noteIL 

494 

9.  Examination  of  the  captni^  per- 
son upon  the  standing  interrogato- 
ries. 40,  495  49^ 

10.  Belivenr  of  the  papers  found  on 
board  the  captured  vessel.  lb.  495 

11.  Hearmg  onginally  confined  to  the 
documentaiy  evidence  and  depo- 
sitions pf  the  captuned  persons^  lb. 

J9   nt  *  ^  498;  499 

«.  t^iaim  and  momtum  to  proceed  to 

adj'idication.  i».  SOO 

13.  By  what  circumstances  a  claim  may 
be  excluded.  lb.  501 

14.  Delivery  upon  bail  and  sale  ef  priK 
property.  lb..  50S;  503 

15.  Farther  proof,  when  admitted,  and 
how  excluded.  lb.  504 

16.  Plea  and  proof.  Jb.  ih. 

17.  Invocation  <rf  papers  fitmi  other 
causes,  and  affidavits  of  the  cap- 


tors, lb. 
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PREfllDENT. 


rhe  pifesidenfs  instructions  of  the 
28th  August,  1812,  prohibiting  the 
inlf  rruption  of  vessels  coming  from 
Great  Britain,  in  consequence  of  the 
supposed  repeal  ol  the  British  or- 
ders in  council,  must  have  been  ac- 
tually  known  to  the  cosunanders  of 
vessels  of  war,  in  order  to  uivalidate 
captures  made  contrary  to  the  let- 
ter and  spirit  of  the  instructions. 
TTie  Maru  i^  Su$ath  (Richanlson, 
claimant,;  59 

PRIZE. 


1.  Where  an  enemy's  vessel  wascap> 
ttired  by  a  privateer,  recaptured  By 
another  enemy's  vessel,  and  again 
recaptured  by  another  privateer, 
and  bn)ught  m  for  adjudication,  it 
was  held  that  the  prize  vested  in 
the  last  captor ;  an  interest  acquired 
in  war,  by  possession,  being  Revest- 
ed by  the  loss  of  possession.  The 
datrea^  \^ 

2.  A  neiitfol  ship,*  chartered  for  a  voy. 


INDEX. 


MS 


age  fnni  LoDdoQ  to  St  MichaeK 
thence  to  Fa^  thence  to  St  Pe- 
tenbuin^  or  any  port  In  the  Baltic, 
and  back  to  London*  at  the  freight 
of  1000  euineas,  «in  her  passage  to 
St.  Michaels  was  captured,  and 
brought  into  the  port  of  Wilming- 
ton, N.  C.  for  adjudication.  A  part 
of  the  carco  was  coadeinn«d,  and 

Eart  restoml.  The  freight  was 
eld  to  be  chargeable  qpon  the 
whole  cargo,  as  well  upon  that  part 
restored  as  upon  that  condemned. 
The  ^ntonia  Johanna^  159 

Quere.  Whrthfv  more  than  a/kro 
rata  freight  was  due  to  the  master 
in  such  case  ?  lb.  168 

5.  The  charter-parti^  is  not  the  mea- 
sure bf  which  the  captor  is  bound, 
where  the  frei|^t  is  inflamed  to  an 
eictraordinarx  rate  by  the  perils  of 
navigation.    lb.  note  t,  170 

i.  Where  goods  were  shipped  in  the 
enemy's  country,  in  pursuance  of 
orders  from  this  country,  received' 
before  the  declaration  m  war,  but 

Srevious  to  the  execution  of  the  or* 
ers  the  shippers  became  embar- 
rassed, and  assigned  the  goods  to 
certain  bankers  to  secure  advances 
made  by  them,  with  a  request  to 
the  consignees  to  remit  the  amount 
to  them,  (the  bankers,)  and  they 
also  repeated  the  same  request, 
the  invoice  being  for  account  and 
liskof  the  conrignees,  but  suting 
the  goods  to  be  then  the  property  oT 
the  bankers;  held  that  the  goods 
having  b^en  purchased  and^al^ipped 
in  pursuance  of  orders  from  the  con- 
signees, the  property  was  origlnaUy 
vested  in  them,  and  waa  not  (terest- 
ed  by  the  intermediate  assignment, 
wliich  was  merely  intended  to  trans- 
fer the  right  to  the  debt  due  from 
the  consi^ees.  The  Mary  i^  Su^ 
eon,  (B.  G.  &  H.  Van  Wagenen, 
claimants,)  25 

6.  The  property  of  a  citizen  engaged 
in  trade  with  the  enemy  is  liable  to 
captoit;  and  confiscation  as  prise, 
whether  that  trade  be  carried  on 
between  an  enemy's  port  and  the 
United  States,  or  between  such  port 
and  any  fordgn  country ;  and  the 
eflRraoe  of  trading  with  the  enemy  is 


complete  the  moment  tiie 
saib .  with  the  intention  to  cany  a 
cargo  to  an  enemy'f  port.  TV-atf- 
Jfen,  T4 

6.  Enemy's  pniperty  calmot  be  trana- 
.ferred  in  tranmtut  so  aa  to  protect 
It  from  capture.  Where  Uie  in- 
voiccL  of  tne  goods  was  headed, 
«« consigned  to  Mestri.  D.  B.  8c  F., 
by  order,  and  for  account  of,  J.  L.,^' 
and,  in  a  letter':^  accompanying  the 
invoice  from  the  shippers  to  the  oon- 
■ignees,  they  say,  ^'ferMr.  J.  L.  we 
open  an  accoipt  in  our  books  here, 
and  debit  him,  &c.. ;  we  cannot  yet 
ascertain  theproceeds  of  his  hides, 
0CC.  but  we  find  his  order  for  goods 
will  far  exceed  the  amounl  of  those 
shipments ;  therefore,  we  consign 
the  whole  to  you,  that  you  may 
come  to  a  prcper  understanding 
with  him  ;*'  held  that  the  goods 
were,  during  their  transit,  the  pro- 
perty, an4  at  the  risk  of  the  ene- 
my shippers,  and,  therefore,  sub- 
ject to  condemnation.  The  St.  Joze 
IndianOi  208 

7.  Where  enem)^*s  property  is  fraudu- 
lently blended  in  the  same  claim 
with  neutral  property,  the  latter 
is  liable  toshare  the  fate  of  the  for- 
mer.   The  St.  Mcholast  431 

See  ALIEN  EttEXT. 
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RULE  OF  1756. 

t.  Gfomidi  cf*tlie  rule  of  theVar  of 
1756.  .  The  Conmerten^    396,  397 

2.  Origin  and  judklml  history  of  the 
fule.    JifipendiXf  note  III* 


S 


SALE. 

1.  Where  R.  G.  agreed  with  the  ma- 
naeers  of  a  lottery  to  take  2,600 
tickets,  ^img  approred  security  on 
the  deh?ery  of  the  tickets,  which 
were  q)ecified  in  a  schedule*  and 
deposited  in  books  of  lOu  tickets 
eaehf  tluctcen  of  which  books  were 
•received  and  paid  lor  by  him,  and 
the  remaining  twelve  were  subscri- 
bed by  him,  with  his  name  in  his 
own  hand-writing,  and  endorsed  by 
the  managers,  '*  Purchased,  and  to 
be  taken  by  R.  G.**  and  on  the  en- 
velope covering  the  whole,  '*  R.  G. 
13  books;**  on  the  second  day's 
drawin|;  c^  the  lottery,  one  of  the 
last  designated  tickets  was  drawn  a 
priaeof  20,000dollars,4uid  between 
the  third  and  fourth  day's  drawing 
R.  6.  tendered  sufficient  security, 
and  demanded  the  last  1,200  tickets, 
aind  Uie  managers  refused  to  deliver 
the  prise  Ucket ;  held  that  the  pro- 
perty m  the  tickets  vested  when  the 
selection  was  made  and  absented  to, 
and  that  they  remained  in  the  pos- 
session of  the  vendors  merely  as 
collateral  security,  and  that  the 
vendee  was  entitled  to  recover  the 
amount  of  the  piriie.  Thomfiuon  r. 
Gray^  75 

2.  Wheq  commodities  are  sold  by  t^e 
bulk^  for  a  gro9%  price,  the  sale  is 
|>eTfect ;  but  if  the  pricp  is  regulated 
at  so  much  for  every  piece,  pound, 
or  measure,  the  sale  is  not  perfect, 
except  only  as  to  so  much  as  is  actu- 
ally counted,  wdghed,  or  measured. 
lb.  note  d^  84 
Bat  an  article,  purchased  in  general 
terms*  from  many  of  the  same  de- 


scription, if  albiNrarda  selected  aai 
net  apart,  with  the  assent  of  the  paiw 
ties,  as  the  difai|  pm-chased,  n  as 
completely  identified,  and  as  com- 
pletely sou,  asif  it  hadbeen  select- 
ed previous  to  the  sale,  and  sp^fied 
fan  the  contract.  Thontfutm  v. 


4.  The  common  laic  and  the  priae  law, 
as  to  the  vesting  of  prdperty,  am 
the  same,  by  which  me  thing  sold, 
after  tbe  completion  of  the  contract, 
is  at  the  risk  of  the  vendee.  The 
St.JozcIndiano,  212 

Rules  of  the  Roman  and  French  law 
on  this  subject    lb.  note/,         0. 

5.  Where  an  agent  abroad  pnrchasen 
exclunvely  oii  the  credit  of  his  prin- 
qi^al,  or  makes  an  absolute  appro- 
priation and  dettgnaUun  of  tbe  pro- 
perty for  his  principal,  the  property 
vests  in  the  prindpal  immediatchr. 
on  the  purchase.    Ib»  ii. 

But  where  a  merchant  abroad,  In  puiv 
suance  of  orders,  either  sells  his  own 
goods,  or  purdiases  goods  en  his  ow» 
credit,  no  property  in  the  gciods  vests 
in  the  correspendent  until  he  has 
done  some  notcrious  act  to  devest 
himself  of  his  title,  or  has  parted 
with  the  possession  by  an  actual 
and  unconditional  deli\eiy  for  the 
use  of  such  coiTCspoiident.  lb.  213 

6.  If  the  thing  amed  to  be  purchased 
is  to  be  sent  oy  the  vendor  to  the 
vendee,  it  is  necessary  to  the  per- 
fection of  the  contract,  that  it  should 
be  defivered  to  the  purchaser,  or  to 
his  agent,  which  tne  master  of  a 
ship,  to  many  purposes,  is  coosider- 
ed  to  be.    lo,  note  ^,  (The  Venus,) 

ilf. 

Sec  PBizx,  4.  6. 

SALVAGE. 

Where  a  BriUsh  sidp  was  capfuied  by 
two  French  frigates,  and,  altei*  a 
part  of  the  carp^  was  taken  oat,  pre- 
sented to  the  libellants  in  the  cause, 
citiiens  of  the  United  States,  (then 
neutral,)  whonu  vessel  thelngate 
had  before  tddken  and  bnrat*  by 
wtiom  the  |>riae  was  navi^ited  into 
a  port  in  this  country*  and,  pending 
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the  suit  insdtutedby  them,  war  was 
declared  between  the  United  States 
and  Great  Britain,  it  was  deter- 
minedt  that  this  was  a  case  ofsal* 
vage.  A  salvage  of  one  half  was 
given,  and  as  to  the  residue,  it  was 
plac^  (m  the  same  footine  with 
other  property  found  within  the  ter- 
ritory at  the  declaration  of  war,  and . 
might  be  claimed  on  the  termina- 
tion of  war,  unless  previously  con- 
jBscated  by  the  sovereign  power. 
The  MtreOf  note/.  The  Adventure^ 

1^8 

SPECIFIC  PERFORMANCE. 

See  GBAHCERT,  1,  S,  3, 4, 5,  6, 7. 

STATUTES  OF  MARYLAND. 

The  act  of  assembly  of  Maryland, 
prohibiting  the  importation  of  slaves 
into  that  state  for  wle^  or  to  reside^ 
does  not  extend  to  a  temporary  re* 
ttdence,  nor  to  an  importation  by  a 
hirer;  or  person  other  than  the  mas- 
ter or  owner  of  such  slave.  Henry 
w.BaU,  3 

STATUTES  OF  RHODE-ISLAND. 

A  disclurgjs,  according  to  the  act  of 
the  le^ature  of  Rhode-Island, /or 
ihe  retuf  of  floor  fifiaonera  for  debt, 
although  obtained  bv  fraud  and 
perjury,  is  a  lawful  dUcharge^  and 
not  an  cMcafte ;  and,  upon  such  a 
discharge,  no  action  can  be  main- 
tained upon  a  bond  for  the  liberty 
of  the  prison-yard.  Amniidon  v. 
SwUk  et  al,  447 

STATUTES  OF  NORTH-CAROLI- 

NA. 

;t  The  act  of  assembly  of  North-Caro- 
lina, of  1777,  estabfishing  offices  for 
receiving  entries  of  claims  for  lands 
in  the  several  counties  of  the  state, 
did  not  authorise  entries  for  lands 
witUn  the  Indian  boundarv,  as  de- 
ined  by  the  treaty  of  tne  Long 
Inland  ofHoUton,  of  the  20th  of 
July,  1777.  The  act  of  April,  1778, 
Vai..  L  3  Z 


is  a  lenslative  declaration,  explain- 
ing and  amending  the  former  act, 
aiul  no  title  is  acquired  by  an  cntiy 
contrary  to  tb-'.se  laws.  Predion  v. 
Brovfder,  115 

e.  The  acts  of  assembly  of  North-Ca- 
rolina, passed  between  the  year 
1783  and  1789,  avoid  all  enuies, 
surveys,  and  grants  of  lands,  set 
apart  for  the  Cherokee  Indians,  and 
no  title  can  be  thereby  acquired  to 
such  lands.  Danforth*s  Ltssee  v. 
Thomajt^  155 

The  boundaries  of  the  reservation 
have  been  altered  by  successive 
treaties  witli  the  Indians ;  but  it 
seems  that  the  mere  extinguish- 
ment of  their  title  did  not  subject 
the  land  to  appropriations,  unless 
expresshr  authorized  by  the  legisla* 
tare.    Id,  m^ 

See  STATUTES   OF   TENNESSKK. 

STATUTES  CF  KENTUCKY. 

1.  ThclawofKentuckyrequii'e8,inthe 
location  of  warrants  for  laind,  som6 
general  description  designating  the 
place  where  me  particular  object 
IS  to  be  fdund,  and  a  description  of 
tlie  object  itself.    Matsonw.  Hord^ 

13S 
The  general  description  must  be  such 
as  will  enable  a  person,  intendii:g 
to  locate  the  adjacent  residuum^ 
and  using  reasonable  care  and  di- 
ligence, to  find  the  object  mention- 
ed, and  avoid  t)ie  land  already  lo- 
cated. If  the  description  wiU  fit 
another  place  better,  or  equally 
well,  it  is  defective.  iL  id. 

"  The  Hunter's  trace,  leading  from 
Bryant's  station*,  over  the  waters  of 
Hingston,  on  the  dividing  ridge  be- 
tween the  waters  of  Hingston  and 
Elkhom,"  is  a  defective  description, 
and  will  not  sustain  the  entry.  16. 

130 

2.  A  question  of  tact  respecting  the 
vahdity  oi  the  location  of  a  war- 
rant for  lands,  under  the  law^of 
Kentucky.  Taykrv.  fVaUonet  al.^ 

141 

3.  Under  the  act  of  assembly  of  Ken- 
tucky, of  1798,  entitled,  '*  an  act 
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concerning  champerty  and  main- 
tenance,"  a  deed  will  i^ass  the  ti- 
tle to  lands,  notwithstanding  an  ad- 
verse possession.  WcUdfm  v.  The 
Heirs  of  GrcUz,  i'95,  298 

4  The  statute  of  limitations  of  Ken- 
tucky does  not  differ  essentially 
from  the  English  sUtute  of  the  21 
James  i.,  c.  1.,  and  is  to  \>t  con- 
strued as  that  statute,  and  all  otiier 
acts  OL  limitation  founded  upon  it, 
have  been  construed;  the  whole 
possession  must  be  taken  together ; 
when  the  stiitute  has  once  begun  to 
run,  it  concinues,  and  an  adverse 
possession,  under  a  survey,  pre- 
vious to  its  being  carried  into  g^ant, 
may  be  connected  with  a  subse- 
quent possession,  '/d.  296 

5,  Ivxtract  frcn  the  Preface  to  Bibb*s 
Reports  of  Cases  in  the  court  of  ap- 
peals of  Kentucky.  Jljifiendij:, 
note  I,  489 

STATUTES  OF  \TRGINIA. 

1.  Undertime  act  of  assembly  of  Vir- 
janii,  of  the  22d  of  December,  1 794, 
pcc.  6.  and  8.,  property  pledged  to 
the  Mutual  Assurance  Society,  8cc., 
continues  liable  for  assessments,  on 
Recount  of  th?  losses  insured  against, 
in  tie  hands  of  a dona^rfr-purcha- 
scr,  without  notice.  JVie  Mutual 
jittttrance  Socirtyv,  Watts*  Exc^ 
cutor,  *^79 

e,  A  mere  change  of  sovereignty  pro- 
duces no  change  in  the  state  of 
rights  existing  m  the  soil,  and  the 
cession  of  the  District  of  Columbia 
to  the  national  government,  did  not 
affect  the  lien  created  by  the  above 
act  on  real  property,  utuate  in  the  " 
town  of  Alexandna,  though  the 
personal  character  or  liability  of  a 
member  of  the  society,  coiUd  not  be 
thereby  forced  on  a  purchaser  of 
such  prgpcrty.  lb.  582 


plain  an  act  of  the  legisUture  of 
North-<3an>lina  of  1715,  a  posses- 
sion of  seven  years  is  a  bar  only 
when  held  under  a  grants  or  a  deed, 
fnuided  on  a  graiu.  PattonU  Le9* 
see  V.  Eastorit  476 

The  act  of  assembly,  vesting  lands  in 
the  trustees  of  the  town  of  Nash« 
villo,  is  a  grant  of  those  lands ;  and 
where  the  defendant  Showed  no  ti* 
tie  under  the  trustees,  nor  imder 
any  other  grant,  his  possesnon  of 
seven  years  was  held  insufficient 
to  protect  his  title,  or  bar  that  of 
the  plaintiff  under  a  conveyance 
from,  the  trustees.  lb,  ib. 

2.  Where  tiie  plaintiff  in  ejectment 
claimed  lands  in  tlie  state  of  Ten-> 
nessee,  under  a  grant  from  said 
btate,  dated  the  26th  April,  1809» 
founded  on  an  entry  made  in  the 
entiy  taker's  office  of  Washington 
county,  dated  the  Sd  of  January, 
1779,  in  the  name  of  J.  McDowell, 
on  which  a  warrant  issued  on  the 
17th  of  May,  1779,  to  the  plaintiff, 
as  assignee  of  J.  McDowell,  and  the 
defendants  claimed  under  a  grant 
from  the  8Ute'(^  North-Carolina, 
dated  the  9th  of  August,  1787,  it 
was  determined  that  the  prior  rn- 
<ry  might  be  attached  to  a  junior 
grant,  so  as  to  overi'each  an  elder ^ 
grant,  .an4  that  a  survey  having* 
been  made,  and  a  grant  issued  upon 
McDowell's  entry,  in  the  name  cf 
the  plaintiff,  calling  him  assignee 
of  McDowell,  wM/irima/acie  evi- 
dence that  the  entry  was  the  plain- 
tiff's property,  and  that  a  warrant 
( is  suflnciently  certain  to  be  sustfdn- 
ed,  if  tlie  objects  called /or  arc 
identified  by  the  testimony,  or  un- 
less the  caih  would  equalhr  well 
suit  more  than  one  place.  Ross  l^ 
Morrison  v.  J^eed,  482 

TRADE  WITH  THE  ENEMY, 


See  STATUTES  OF  KENTUCKY.  ^^^  DOMlClL,  2. 

STATUTES  OF  TENNESSEE. 


1.  Under  the  act  of  uie  legislature  of 
Tennessee,  passed  in  1797,  t9  ^x- 


PRIZE,  5. 
LICKNSK,  1 
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TREATY.  lands,  and  tfce  remedies  incident 

^  th«reto»  dioold  not  be  considered 

i^A  ^^  ^  article  of  the  treaty  of  as  aliens;  the  i^rties  mast  show 

^^j^  between  the  United  States  that  the  title  to  the  land,  for  which 

•nd  Great  Britain,  by  which  it  is  the  suit  was  commenced,  ^'as  in 

provuk^  that  British  subjects,  hold-  them,  or  their  ancestors,  at  the 

mg  lands  in  the  United  States,  and  time  the  treaQr  was  made.    .Ham- 

war  heirs,  so  far  as  reacts  Uiose  den  v.  FUher,                          300 
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